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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
FOGODE CHAO )
CHURRASCARIA,LLC )
)
Haintiff, )

)

V. ) Civil Action No. 10-1024(RBW)

)

U.S. DEPARTMENT OF )
HOMELAND SECURITY, et al. )
)
Defendants. )

MEMORANDUM OPINION

This case, which implicates the Immagjon and Nationality Act, 8 U.S.C. § 1101
(2006), and the Administrative Procedure A&RA”), 5 U.S.C. § 701 (2006), is currently
before the Court on the parties’ cross motifmisummary judgment. For the following reasons,
the Court must grant the defendants’ motiansiammary judgment and deny the plaintiff's
motion for summary judgmerit.

. BACKGROUND
A. The Immigration and Nationality Act of 1990
The Immigration and Nationality Act of 1990tsdorth the criteria under which foreign

nationals may receive immigrant or nonimmigraisas in order to lawfully study, work, or

! In addition to the filings already identified, the Cazonsidered the following filings made by the parties:

(2) the Plaintiff's Memorandum of Points and Autities in Support of Motion foSummary Judgment (“Pl.’s
Mem."); (2) the defendants’ Memorandum of Points and Authorities in Support of Defendants’ Cross-Motion for
Summary Judgment and OppositiorPtaintiff's Motion for Summary Judgment (“Defs.” Mem.”); (3) the

Plaintiff's Reply Memorandum in Support of PlaifisfMotion for Summary Judgment and in Opposition to
Defendants’ Cross-Motion for Summary Judgment (“Pl.’pliR®; and (4) the Defendants’ Reply in Support of
Cross-Motion for Summary Judgment (“Defs.” Reply”).
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reside in the United States. 8 U.S.C. § 11AMong the various visas granting access to the
country is one for a nonimmigrant individual
who, within 3 years preceding the timelo$ application for admission into the
United States, has been employed continuously for one year by a firm or
corporation or other legal entity or anikdite or subsidiary thereof and who seeks
to enter the United States temporarily iderto continue to render his services to
the same employer or a subsidiary or affiliate thereof in a capacity that . . .
involves specialized knowledge.
Id. 8§ 1101(a)(15)(L). The Act provides further tham alien is considered to be serving in a
capacity involving specialized knowledge with respto a company if the alien has a special
knowledge of the company product and its aggtlon in international markets or has an
advanced level of knowledge of processes and gduves of the company.ld. § 1184(c)(2)(B).
And the Act’s implementing regulatioiefine specialized knowledge as:
knowledge possessed by an individualttod petitioning organization’s product,
service, research, equipment, techniqueanagement, or other interests and its
application in international marketser an advanced level of knowledge or
expertise in the organizatianprocesses and procedures.
8 C.F.R. § 214.2(1)(1)(i))(D). The United Stat@astoms and Immigratn Service (“USCIS"),
which is part of the Department of Homel&®elcurity, has further interpreted specialized

knowledge “through historical predent decisions and numerous internal policy memoranda.”

See Administrative Record (“AfRat 5 (citing_Matter ofPenner, 18 I&N Dec. 49 (Comm’r

1982); Memorandum of James A. Puleogé&ixtive Assoc. Comm’r, Immigration and

Naturalization Service, Interpretation $pecial Knowledge (Mar. 9, 1994) (“Puleo

Memorandum”); Memorandum of Fujie Ohatay&itor, Service Center Operations, USCIS,

Interpretation of Specialized Knowledge foreg®hand Specialty Cooks Seeking L-1B Status




(Sept. 9, 2004) (2004 Ohata Memoranduni”)Nonimmigrant, intracompany transferee visas
for individuals possessing speaad knowledge are commonly known as “L-1B” visas. See,
e.g., AR at 3.

For an individual to obtain an L-1B visagtAmerican company that seeks to hire the
employee “must file a petition on Form 1-129, Retitfor Nonimmigrant Worker.” 8 C.F.R. §
214.2(1)(2)(1)). Among other types of evidey the petition mudie accompanied by

[e]vidence that the alien will be emplayen a[] . . . specialized knowledge

capacity, including a detailedescription of th services to bgerformed, . . .

[e]vidence that the alien has at least gaar of continuous full-time employment

abroad with a qualifying organizationitiMn the three years preceding the filing

of the petition, [and] [e]vidence that thikea’s prior year ofemployment abroad

was in a position that . . . involvedespalized knowledge and that the alien’s

prior education, training, and emplognt qualifies him/her to perform the

intended services in the United States; however, the work in the United States
need not be the same work which the alien performed abroad.
8 C.F.R. § 214.2(1)(3)(ii)-(iv).

B. Fogo de Chao

The plaintiff, Fogo de Chao (“Fogo”), owasd operates a chain of churrascarias, or
Brazilian steakhouses, in several locations in Brtzil and the United States. AR at 842. Its
first United States restaurbopened in 1997 in Dallasexas, and “[tjoday, Fogo has
steakhouses in six locations in Bfaand in sixteen cities throughotlte [United States].” Id. at
843. The staff of each steakhouse includestine Brazilian gaucho chefs (known as

churrasqueiros), who grew up as gauchos in tred pampas region of Southern Brazil.” Id.

The churrasqueiros, “specialize[]_in churmasa traditional method of preparing and serving

2 In 2003, many of the functions performed by the Immigration and Naturalization ServieeDsghrtment

of Justice “were transferred to the ngwteated Department of Homeland Sdéguitrof which the USCIS is a part.
United States v. Villanueva-Sotelo, 515 F.3d 12340128 (D.C. Cir. 2008) (citing 6 U.S.C. § 271(b)).
Memoranda issued by the former Immigration and Naturadias&8ervice are used by the USCISee, e.g., AR at 5,
26. For simplicity, the Court refers to alich memoranda as issuing from the USCIS.




meat that descended from the gauchos or cowbblyge Rio Grande do Sul region of southern
Brazil.” 1d. at 3 n.2.

The chefs at Fogo begin their careers bying for at least two years at one of the
Brazilian steakhouses, after whichteén chefs are chosen for potehtiansfer to restaurants in

the United States

d. at 843. égfdically, Fogo “selects as L-18andidates its best-performing
genuine gaucho churrasqueiros vexpress an interest in thamsfer, and who have worked a
minimum of two years in Fogo’s restaurant8nmazil and have completed the training program
there.” Id. at 849.

C. The Gasparetto Petition

Fogo chose Rones Gasparetto as an L-1Bfieage candidate after he expressed interest
in a transfer, id. at 849, and then filed an L\d&a petition (the “Gaspatto Petition”) with the
Vermont Service Center of the USCIS on hikddeon February 4, 2010, id. at 81-322, 359. In
the petition, Fogo represented tH@ike all of [its] other churrasqueiros in Brazil, Mr.
Gasparetto is a genuine gaucho, born and ranséd Rio Grande do Sul region,” and “[h]e has
well more than two years’ experience as a claguairo in Fogo Braziliarestaurants.”_Id. at
849. Fogo represented also that Mr. Gasparettddmnpleted the training program in Brazil.”
Id.

Thereafter, the USCIS “determined tkizd petition . . . was not approvable on the
record; that [the] petitioner had not met the bardepersuasion; and that additional evidence
was needed.”_Id. at 359. The USCIS then “issued a[] [Request for Evidence] on February 19,
2010, . . . which explained that [the] USCISIltaviewed the case and found insufficient

evidence that the beneficiary [Mr. Gasparettak eligible for L stats as an intracompany

transferee in a position requiring involving specialized knowleddeld.; see also id. at 323-



25. Fogo responded to the Request for Evidence on May 5, 2010. Id. at 326-57. The “USCIS
re-reviewed the record in liglaf [Fogo’s] response but concluded that [Fogo] still had not
established” that Mr. Gasparetto was eligibledo L-1B visa, and thus denied the petition on
May 20, 2010._Id. at 360.

Fogo filed a motion with the USCIS to msider the denial, blater requested to
withdraw the motion._Id. at 360-61. The USCI8rtheopened the peth “on its own motion”
on October 25, 2010, id. at 361, 545, and Fogo respiaioddat motion on April 26, 2011, id. at
361, 373-538. The response included “a submissioewfarguments and additional evidence.”
Id. at 361. The USCIS again found, “[a]fter a complete review of the record of proceeding, . . .
that the grounds for denial ha[d] not been overedand therefore reaffirmed the denial of the
Gasparetto Petition. Id. at 371.

Because the USCIS also fouthat “th[e] case involves amusually complex or novel
issue of law or fact,” the decision was “cer#ffi] . . . to the Administrative Appeals Office
(AAO).” Id. In doing so, the “USCIS [sought] ciication on applicatia of regulation to the
particular fact pattern presented by petitifilexi by Fogo . . . for specialized knowledge
intracompany transferees for the positionwfirtasqueiro and for [Mr. Gasparetto] in
particular.” 1d.

The Administrative Appeals Office considerfédgo’s submissions, including its initial
filing and the sixteen attached exhibits, id. at 9, the additional information submitted in response
to the Request for Evidence, id. at 13-14, and supplemental briefs and additional evidence
submitted directly to the Office, id. 4t In its decision, the Office addressed

(1) what is the appropriate standatidat should be applied to determine

“specialized knowledge”; (2) whether [Fogo’s] churrasqueiro chef position
requires specialized knowledgecording to that standf and (3) whether [Mr.



Gasparetto] . . . possesses specialikrdwledge, and has been and will be
employed in a specialized knowledge capacity.

Id. at 21. The Office first found that specializknowledge could not be determined using a
bright-line test, but rather tha€ongress created a standard ttegjuires [the] USCIS to make a
factual determination that can only be determined on a case-by-case basis, based on the agency’s
expertise and discretion.”_Id. 36. The Office found also thebgo “failed to corroborate its
claims that the Brazilian employees possess kriiyder perform duties that are uncommon or
different compared to those generally parfed by churrasqueiro efs in the Brazilian
churrascaria restaurant industryid. at 51. With respect to MGasparetto in particular, the
Office found that he did not possespecialized knowledge, but ratkigat he “possesses general
cultural knowledge, values, and culinary skatxjuired as a result bfs upbringing in a rural

area of Rio Grande do Sul and due to his familg community traditions.” 1d. at 40.
Additionally, the Office noted tit the Gasparetto Petition, g&bs supporting documentation and
its legal submissions “neither addressed nongited to clarify th[e] discrepancy” between Mr.
Gasparetto’s “foreign position ¢jarcon churras’ or_‘churrgsieiro waiter’ and the proffered
position of ‘churrasqueiro chef.” _Id. at 41. Thise Office found that “the record as presently
constituted does not clearly document that [@Basparetto] completed the foreign entity’s 24-
month training program, or that such trainimgs followed by one year of employment as a
churrasqueiro chef in the foreign entity’s restants,” even though “[t]lee are [Fogo’s] stated
minimum qualifications for transfer of its Brazili@hurrasqueiro chefs to the United States.” 1d.
at 41; see also id. at 50. Finyalthe Office was “not persuadedatfMr. Gasparetto’s] inherent
gualities give him ‘special knowledge of [Fogo’s] product,” as opposed to general knowledge of
his native regional culture gainéarough life experienceé.ld. at 41-42. Accordingly, the Office

affirmed the denial of the Gasparetto Petitidch. at 54.



D. The Current Lawsuit

Although Fogo instituted the ment action after the initialenial of the Gasparetto
Petition, the parties filed aijg motion to stay the proceedings while the defendants
reconsidered the petition. See ECF No.N@rch 28, 2011 Minute Order (granting stay of
proceedings). Upon the Admirmiative Appeals Office’s final gddication affirming the denial
of the petition, the parties filed a joint status report agreeing that:

the remaining claims to be resolved on staggered cross-motions for summary

judgment are Fogo’s challenge to thei@td taken by [the[d]efendants with

respect to Fogo’s L-1B pétn on behalf of Mr. Gaspetto, including but not

limited to the [Administrative Apgals Office’s] October 3, 2011 decision,

affirming the [Vermont Service Center'dune 16, 2011 denial of that petition.

Such challenge is grounded in: (1) the Immigration and Nationality Act (8 U.S.C.

[8] 1101 et seq.) . . ., iisnplementing regulationsnd memos and analyses of

the [d]efendants interpreting such laarity, and (2) the [RA], including all

arguments applicable under tlstdtute and its case law.
ECF No. 34 at 2. The parties subsequently fdeoss motions for summary judgment, which are
currently before the Court. Fogo contends the defendants violated the Immigration and
Nationality Act of 1990, the “sm#alized knowledge” regulationmomulgated thereunder, and
the APA. Pl.’s Mot. at 1-2. The defendantsitemd that they complied with the APA because
the Administrative Record supports the Admiratitve Appeals Office’s decision, and because
the decision was based on a m@ble interpretation the Immigration and Nationality Act of
1990. Defs.” Mem. at 42.

II. STANDARD OF REVIEW
“Summary judgment is the proper mechamnier deciding, as a matter of law, whether

an agency action is supported by the adminisgaticord and consistent with the APA standard

of review.” Loma LindaJniv. Med. Ctr. v. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 2010)

(citing Stuttering Found. of Am. v. Springé98 F. Supp. 2d 203, 207 (D.D.C. 2007), aff'd, 408




F. App’x 383 (D.C. Cir. 2010)); see alsocRards v. INS, 554 F.2d 1173, 1177 & n.28 (D.C. Cir.

1977). But due to the limited role a court @ay reviewing the admistrative record, the

typical summary judgment starrda set forth in Federal Ruéé¢ Civil Procedure 56 are not
applicable._Stuttering, 498 Bupp. 2d at 207. Rather, “[ulndeetAPA, it is the role of the

agency to resolve factual issuesarrive at a decision thet supported by the administrative

record, whereas ‘the function of the district dasito determine whether or not as a matter of

law the evidence in the administrative record permitted the agency to make the decision it did.”

Id. (quoting_Occidental Eng’Co. v. INS, 753 F.2d 766, 769-70 (9th Cir. 1985)). In other

words, “when a party seeks review of agencyoactinder the APA, the district judge sits as an

appellate tribunal,” and t]he ‘entire case’ on review is a qties of law.” Am. Bioscience, Inc.

v. Thompson, 269 F.3d 1077, 1083 (D.C. Cir. 2001) (footnote and citations omitted).
[ll. LEGAL ANALYSIS

A. Fogo’s Challenge to the Defendants’ Irdrpretation of Specialized Knowledge

Fogo argues that the Administrative Agas Office violated the Immigration and
Nationality Act of 1990 in two ways: “(1) byproperly relying on theepudiated specialized
knowledge standard found [in] its 1987 regulasi@nd based on the 1970 Act’s legislative
history; and (2) by resurrectirgyidentiary tests long-since iridated by the 1990 Act.” Pl.’s
Mem. at 30.

“When a court reviews an agency’s construttib the statute whicth administers, it is
confronted with two questions. First, alwaigsthe question wheth€ongress has directly
spoken to the precise question at éssif the intent of Congressatear, that is the end of the

matter.” Chevron, U.S.A., Inc. v. Natural R&ef. Council, Inc.467 U.S. 837, 842 (1984).

Thus, “[w]here . . . the plain language of [a] statis clear, the cougenerally will not inquire



further into its meaning.”_Qi-Zhuo v. Meissn@&0 F.3d 136, 140 (D.C. Cir. 1995). If Congress’

intent is unclear, the court proceeds togbeond step under Chevron, under which the court
must “defer to the agency’s interpretation as long as it is ‘based amegible construction of

the statute.” _Bluewater Network v. EPA72 F.3d 404, 410 (D.C. Cir. 2004) (quoting Chevron,

467 U.S. at 842-43)).

As to Chevron step one, the Immigaatiand Nationality Actinambiguously provides
that, with certain exceptions not applicable hgifhe Secretary of Homeland Security shall be
charged with the administration and enforcemerijthaf Act] and all other laws relating to the
immigration and naturalization of aliens.”U8S.C. § 1103(a)(1). Although Congress included
no statutory definition of specialized knowledge in the Immignaaind Nationality Act of 1970,
it did include a definition wheit enacted the Immigration and Nationality Act of 1990. The
definition in the 1990 Act provides that “an alisrconsidered to be serving in a capacity
involving specialized knowledge thirespect to a company ifelalien has a special knowledge
of the company product and its ajption in international markets has an advanced level of
knowledge of processes and procedures of thgaay.” 8 U.S.C. § 1184(c)(2)(B). As the
defendants correctly note, however, “[b]yfidang ‘specialized knowledge’ as ‘special

knowledge’ or ‘advanced knowledge,” the plaimdmage of § 1184(c)(2)(B) is not clear, but

rather is circular and “inherédg ambiguous.” Defs.” Mem. &lt9; see also 1756, Inc. v. Att'y

Gen. of the U.S., 745 F. Supp. 9, 15 (D.D.C. 199%imply put, specialized knowledge [as used

in the Immigration and Nationg} Act] is a relative and emptdea which cannot have a plain

meaning.”)? Accordingly, the Court must looksswhere to determine the meaning of

3 Although 1756, Inc. construed an earlier versiotheflmmigration and Nationality Act, the reasoning of

that case is instructive here because the subsequent iteration of the Act defined the term “specializégekriowl
a circular manner that renders the definition subject to various interpretations. See, e.g., United States v. Bestfoods,
(continued . . .)




specialized knowledge. See, e.g., UnitedeStat Bestfoods, 524 U.S. 51, 56 (1998) (“The

phrase ‘owner or operator’ is defined obly tautology, however, as ‘any person owning or
operating’ a facility, and it is this bit of circulgyr that prompts our review.” (citation omitted)).

In the absence of an unambiguous and plain meaning, “the court may be forced to look
to the general purpose of Congress in enacting #tetstand to its legislative history for helpful

cues.” United States v. Braxtonbrown-8m?278 F.3d 1348, 1352 (D.C. Cir. 2002). There are

only two pieces of legislative history thatomdss the meaning of “specialized knowledge” as
that term is used with respect to L-1B visdhe first is a 1970 House Committee Report, H.R.
Rep. No. 91-851 (1970), reprinted in 1970 U.E.8.N. 2750, which discusses the initial
implementation of the L-1B nonimmigrant intraapany transferee visa. The report indicates
that the addition of such visas “would helpninate problems [thg faced by American
companies having offices abroad in transferkayg personnel freely within the organization.
This proposal would meet the objective of American industry which has been seriously
hampered in transferring personnel, partidyltom Canada.” H.R. Rep. No. 91-851 (1970),
reprinted in 1970 U.S.C.C.A.N. a753-54. The report furtheraséd that “the proposed ‘L’
category will not be large. Thidass of persons eligible fordunonimmigrant visas is narrowly
drawn and will be carefully regulated andmitored by the Immigration and Naturalization
Service.” Id. at 2754.

Second, and as relevant here, is a 1980se Committee Report, H.R. Rep. No. 101-
723(1) (1990), reprinted in 1990 U.S.C.C.A®6V.10, which addresses the 1990 amendment that

introduced the statutory definition of specializknowledge. Fogo correctly argues that the

(.. . continued)

524 U.S. 51, 56 (1998); AFL-CIO v. FEC, 333 F.3d 168, 174 (D.C. Cir. 2003) (“Even if [the plaintiff] could
convince us that its alternative construction represeatsitite natural reading [of tiséatute], the fact that the
provision can support two plausible interpretations renders it ambiguous for purpGbesimn analysis.”).

10



legislative history indicates th@tongress, in amending the prsieins of the statute concerning
L-1B visas, intended to broad¢he visa category. Pl.’'s Memt 31; see H.R. Rep. No. 101-
723(1) (1990), reprinted in 1990 U.S.C.C.A.N. at 6T4Mh[e] [L] visa has been a valuable asset
in furthering relations with other countries Itk Committee believesmust be broadened to
accommodate changes in the international alenéhe Committee enumerated four specific
ways in which the 1990 Act was intended to broaden the L visa program, namely: (1)
“allow[ing] accounting firms access to the intracomypaisa”; (2) incorporating into the statute
“the streamlined blanket petition available unflee then] current redations”; (3) expanding
“the requirement of employment with the compavithin the one-year p®d immediately prior
to admission . . . so that the one year mawibiein three years prior to admission”; and (4)
providing a “seven-year period afimission for managers and executives” to encourage “greater
continuity for employees.” H.R. Rep. No. 1023(1) (1990), reprinted i6990 U.S.C.C.A.N. at
6749. The report proceeds to separately, irfidh@wing paragraph, discuss the need for “more
specificity” with respect tthe meaning of specialized knowledge. Id. Thus, while the
legislative history does indicatebroadening of the L visa categpit does not similarly indicate
that the inclusion of a definition of speciadd knowledge was intendl@s part of that
broadening effort. Indeed, thepat’s reference to providing “ane specificity” for the meaning
of specialized knowledge, as well as the ackndgiteent that “[v]arying iterpretations by [the
Immigration and Naturalizatio8ervice] have exacerbatecdkthroblem” of the lack of
specificity, id., point only to Congss’ intent to reconcile andinaonize the interpretation of the
statute. Fogo’s arguments to the contrary are unavailing.

The “more specific” definition contained in theport is the same as the definition in the

statute itself: “special knowledge of the camnpg product and its appéton in international

11



markets, or an advanced level knowledge of @ses and procedures of the company.” _Id.; see
also 8 U.S.C. § 1184(c)(2)(B). The legislatiustory thus does nothing to aid the Court in
determining Congress’ intent concerning theaning of specialized knowledge.

The Court must therefore proceedXoevron step two. Under this step, if

the court determines Congress has natatly addressed the precise question at

issue, the court does not simply impateown construction on the statute, as

would be necessary in the absence ohdministrative interpretation. Rather, if

the statute is silent or dmguous with respect to thepecific issue, the question

for the court is whether the agency’'s answer is based on a permissible

construction of the statute.

Chevron, 467 U.S. at 843 (footnotes omitted). ‘Bilte court need not conclude that the
agency construction was the only one it pesibly could have adopted to uphold the
construction, or even the readithge court would have reachedhie question initially had arisen
in a judicial proceeding.”_Id. at 843 n.11.

The Department of Homeland Securityatiigh its USCIS component, has interpreted
the term specialized knowledge both throughrdglations discussed above, and in the Puleo
and Ohata Memoranda. TRelleo Memorandum states:

Since the statutory definitions andjiglative history [of the Immigration

and Nationality Act of 1990] do not providay further guidelines or insight as to

the interpretation of the terms “advanceu™special”, officers should utilize the

common dictionary definitions of ¢htwo terms as provided below.

Webster's 1I New Riverside University Dictionary defines the term

“special’ as “surpassing ¢husual; distinct among others of a kind.” Also,

Webster's Third New International Dictionary defines the term “special” as
“distinguished by some unusual ¢jtig uncommon; noteworthy.”

Based on the above definition, alien would possess specialized
knowledge if it was shown that the knowledigedifferent from that generally
found in the particular industry. Thenowledge need not be proprietary or
unique, but it must bdifferent or uncommon.

12



Further,_Webster's 1| New RivergdUniversity Dictionary defines the
term “advanced” as “highly developed or cdaxp at a higher level than others.”
Also, Webster’'s Third New InternationBictionary defines the term “advanced”
as “beyond the elementaoy introductory;greatly developedeyond the initial
stage.”

Again, based on the above definition, the alien’s knowledge need not be
proprietary or unique, merely advanced.rtker, the statute does not require that
the advanced knowledge be narrowly held throughout the company, only that the
knowledge be advanced.

Defs.” Mem., Exhibit (“Ex.”) A (Puleo Memorandum) at 1-2.
Another 2002 memorandum, authored by forDieector of Service Center Operations at
the USCIS, Fujie Ohata, reiterates:

The alien should possess a type of specialized knowledge or advanced
knowledge that is different from that geakly found in the particular industry.
The knowledge need not be proprigtaor unique. Whex the alien has
specialized knowledge othe company product, the knowledge must be
noteworthy or uncommon. Where the aligas knowledge of company processes
and procedures, the knowledge mustdaaced. Note, the advanced knowledge
need not be narrowly held throughout tempany. Further, there is no test of
the US Labor Market in determining whether an alien posses[ses] specialized
knowledge. Only an examination ofettknowledge possessd&y the alien is
necessary.

Requests for additional evidence for specialized knowledge cases should
not run contrary to the 1994 [Pulddemorandum on specialized knowledge.

Defs.” Mem, Ex. B (Memorandum of Fujie Ohalirector, Service Ceat Operations, USCIS,

Interpretation of Specializeddnowledge (Dec. 20, 2002) (B2 Ohata Memorandum”)) at 1-2.

Finally, a 2004 Ohata Memorandum, whicledfically addresses “Chefs and Specialty
Cooks seeking L-1B status,” states:
Chefs or Specialty Cooks generally amet considered to have “specialized

knowledge” for L-1B purposes, evehough they may have knowledge of a
restaurant’s special recipe food preparation technique.

13



[A]n important factor, for L-1B purp&s, is the degree to which the alien’s
knowledge contributes to ¢huninterrupted operation tifie specific business for
which the alien’s services are sought. atfjudicating a petition involving a chef,

it is therefore necessary to consider anly how skilled the chef is and whether

or not his or her skills are common to atlebefs, but also the role the chef plays
within the petitioning organization and timpact his or her services would have

on the operations of the U.S.-based affiliate. For example, a chef in a themed
restaurant may be required to perfoumdtions ancillary to cooking food such as
singing or entertaining im particular manner. In deciding whether those
responsibilities constitute spialized knowledge, it wodlbe necessary to assess
the length and complexity of in-house tiaig required to perform such duties.
This assessment is necessary in order to determine the amount of economic
inconvenience, if any, the restauranbuld undergo were it required to train
another individual to perform the same duties.

To qualify as “specialized knowledgethe knowledge of the product or the
process must be of the sort that is geherally found in the@articular industry,
although it need not be proprietary or uniguurther, the knowledge must be of
a certain complexity.

The following are examples of scenarimswhich a Chef orSpecialty Cook
would not be considered pmssess specialized knowledge:

Example 1

The petitioner claims that a particullype of ethnic cooking represents

the culmination of centuries of coolgy practices and that some dishes are

at least a millennium old. The petitioner also states that there are subtle
nuances in cooking the same item that give the dish with the same name a
different taste. The petitioner further lists the process in order to explain
the expertise needed to accomplish ¢htssks and the need for a highly
trained chef, starting from choosingetingredients until the final product

is delivered.

Recipes and cooking techniques that cafebened by a chef through exposure to

the recipe or cooking techniques for a boe moderate period of time generally

do not constitute specialized knowledge. spige the petitioner’s claims that this
particular style of cooking is ancient ahds subtle nuances to it that must be
learned, these claims do not generally establish that these skills are so uncommon
or complex that other chefs in thadustry could not mast them within a
reasonable period of time.

14



The petitioner, therefore, has failed show that it would cause significant
economic inconvenience were it not allowed to employ the alien in L-1B
classification.
Defs.” Mem., Ex. C (2004 Ohata Memorandum) at 1-3.
It is well understood that deference in accordance with Chew . . . is warranted only
‘when it appears that Congresdedmted authority to the agency generally to make rules

carrying the force of law, and that the agemtgrpretation claiming deference was promulgated

in the exercise of that authority.” Gpales v. Oregon, 546 U.243, 255-56 (2006) (quoting

United States v. Mead Corp., 533 U.S. 218, 226-27 (2001)). And “[i]f the agency’s

interpretation is ‘reasobée,’ then it is entitled to defence.” _McGrady v. Mabus, 635 F. Supp.

2d 6, 14 (D.D.C. 2009) (citing Sierra Club v.AP36 F.3d 673, 677 (D.C. Cir. 2008). Courts

have found dictionary definitions helpful in deteéning whether an agency’s interpretation is

reasonable. See, e.q., N&8s’'n of Home Builders v. Defenders of Wildlife, 551 U.S. 644,

666-67 (2007)._Int’l Bhd. of Teamsters v.3)Dep’t of Transp.,  F.3d _, , 2013 WL

3836237, at *6 (D.C. Cir. 2013) (finding that “theeagy reasonably concludi¢hat the ordinary
meaning of” a statutory term was the défon found in Webster's New International
Dictionary).

As noted above, Congress has unambiguoudérreel to the expertise of the Department
of Homeland Security, and inrtuthe USCIS, to implement themigration and Nationality Act
of 1990. 8 U.S.C. § 1103(a)(1). And the US@ed on dictionary definitions to provide
greater clarity to the term spialized knowledge. Defs.” MepEx. A (Puleo Memorandum) at
1-2. In the absence of a clestatutory definition of speciakxl knowledge, and given that the
relevant legislative history evidences onlgttiCongress intended for the USCIS to use a

consistent definition for specialized knowledgeannot be said thaihe Puleo Memorandum
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and the Ohata Memoranda constitute an uoregsde interpretation of the specialized
knowledge provisions of the Immigran and Nationality Act of 1990.

The Court’s review of the Adinistrative Record in this cageveals that, in reviewing
the Gasparetto Petition, the Administrativep&als Office relied on the Puleo Memorandum and
the Ohata Memoranda, as well as a reasoned intatipreof the statutesggislative history, and
applicable regulations. Seege AR at 4-6, 28-37. Accordinglthe Court finds that the USCIS
interpretation of the term specialized knowledag used by the Administrative Appeals Office
in the Gasparetto Petition, is reasonabhel taus is entitled to Chevron deference.

Fogo argues that the Administrative Agas Office’s position that “there is no
indication that Congress intendeditweralize the L-1B visa class@fation’ . . . is untenable as a
matter of logic.” Pl.’s Mem. at 30 (quoting AR22). Fogo points to the fact that Congress’
definition of specialized knowledge in effettémoved two elements from [the 1987] regulatory
definition of”” specialized knowledge, “and thatich elements likglhad the effect of
restricting the class gfeople eligible for the classificati.” 1d. at 31 (quoting AR at 32)
(emphasis deleted). Fogo no#dso that “it is undisputed & Congress did not impose any new
requirements to offset those two deletionkl” Fogo recasts this same argument—that
Congress intended the Immigration and Nationaity of 1990 to broaden the scope of the L-
1B visa—in several different wa throughout its initial memonaum of law. _Id. at 30-36.
Although it is true that Congresstatutory definitiorof specialized knowledge differed from the
former regulatory definition of specialized knodtge, it does not follow #t Congress intended
to liberalize or broadetine scope of the L-1B visa in the manner advanced by Fogo. Rather, as

discussed in detail above, thgildative history indicates only d@ih Congress intended for there
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to be “more specificity” and coherence in the@JS's interpretation o$pecialized knowledge.
H.R. Rep. No. 101-723(1) (1990), reped in 1990 U.S.C.C.A.N. at 6749.

Fogo argues also that Congress’ enactraeRublic Law Number 111-230 indicates an
intent to broaden the scope of the L-1B vis&gaty. Pl.'s Mem. at 32The relevant portion of
Public Law Number 111-230 proviglén its entirety that

(a) Notwithstanding any other provisiontbfs Act or any other provision of law,
during the period beginning on the datetlod enactment of this Act and ending

on September 30, 2014, the filing fee d@maud prevention and detection fee
required to be submitted with an application for admission as a nonimmigrant
under section 101(a)(15)(L) dhe Immigration and Nationality Act (8 U.S.C.
1101(a)(15)(L)) shall be increased by $2,360 applicants that employ 50 or
more employees in the United States if more than 50 percent of the applicant’s
employees are nonimmigrants admittedspant to section 104)(15)(H)(i)(b) of

such Act or section 102)@5)(L) of such Act.

(b) Notwithstanding any other provision this Act or any other provision of law,
during the period beginning on the datetlod enactment of this Act and ending
on September 30, 2014, the filing fee d@maud prevention and detection fee
required to be submitted with an application for admission as a nonimmigrant
under section 101(a)(15)(H)@) of the Immigrationand Nationality Act (8
U.S.C. 1101(a)(15)(H)(i))(b)khall be increased by $2®Cor applicants that
employ 50 or more employees in the Unitgdtes if more than 50 percent of the
applicant’'s employees are such nonilgants or nonimmigrants described in
section 101(a)(15)(L) of such Act.

(c) During the period beginning on the datethe enactment of this Act and
ending on September 30, 2014, all amounts ceiteptrsuant tthe fee increases
authorized under this sémb shall be deposited ithe General Fund of the
Treasury.
Act of Aug. 13, 2010, Pub. L. No. 111-239402, 124 Stat. 2485, 2487-88 (providing
emergency supplemental appropriations for boséeurity for the 2010dcal year). Although
the legislation clearly contemplates the possibditthere being an employer with “more than
50 percent of [its] employees” working inetltunited States as “nonimmigrants admitted

pursuant to . . . section 101(a)(15)(L),” idgwhere does it state that Congress desired to

increase the number of nonimmagt intracompany transfereeQuite the opposite, the fact that

17



the legislation imposes a fine on employ®s® hire a large nunds of nonimmigrant
intracompany transferees could indicate that@ess intended to deter the practice of hiring
large numbers of such individuals.

Fogo contends also that teeidentiary tests used by the Administrative Appeals Office
to evaluate the Gasparetto Petition violatedtdrms of the Immigration and Nationality Act of
1990. Pl.’s Mem. at 37; Pl.Reply at 32-35. Specifically,dgo argues that, “[ijn requiring
Fogo to make [a] showing” that can ‘stake an ownership ctal in Mr. Gasparetto’s special
knowledge,” the Administrative Appeals Qféi “impos|[ed] the long-since invalidated
‘proprietary knowledge’ test in wlation of the 1990 Act.” Pl.’"Mem. at 37. Itis true that,
according to the Puleo Memorandum, “[the [sp#zed] knowledge [possessed by an L-1B visa
beneficiary] need not be proptidey or unique, but it must befféirent or uncaxmon.” Defs.’
Mem., Ex. A (Puleo Memorandum) at 1. Hoxee even if Fogo isorrect that the
Administrative Appeals Officapplied a proprietary knowledgest, the Office denied the
Gasparetto petition on separate grounds. sIpwn submissions to the Administrative Appeals
Office, Fogo argued that it imparted “spaded knowledge” totential L-1B visa
beneficiaries through a special training prograédee, e.g., AR at 68 (“The special knowledge
required for the position is one that involvedfifist-hand, personal knowledge and upbringing in
the gaucho lifestyle of Rio Grande do Sul o#gin Southern Braziland (ii) successful
completion of an extensive training progragnFogo de Chao’s tenured, experienced
Churrasqueiro Chefs.” (emphasis added))t tBa Administrative fgpeals Office found that
Fogo had failed to submit documentation regardiimgGasparetto’s completion of the training

program._Id. at 40. Accordingly, even iethdministrative Appeal®ffice erred by requiring
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Fogo de Chao to effectively show “propeiey knowledge,” thaerror was harmless.See PDK

Labs. Inc. v. DEA, 362 F.3d 786, 799 (D.C. Cir. 200#) administrative lawas in federal civil

and criminal litigation, there is a harmless emnde: § 706 of the Administrative Procedure Act,
5 U.S.C. § 706, instructs reviawg courts to take ‘due account..of the rule of prejudicial
error.’” If the agency’s mistake did not affect thutcome, if it did not praglice the petitioner, it
would be senseless to vacatel aemand for reconsideration.”).

Fogo next contends that the Adminisitra Appeals Office “violate[d] the 1990 Act by
requiring Fogo to show that [Mr. Gasparetto] .has skills different from Fogo’s other
churrasqueiros.” Pl.’s Mem. at 39. Specifigafogo argues that “[t]here is no legal basis to
require this comparison—which amounts to @uieement that the beneficiary (here, Mr.
Gasparetto) must have more ‘specialikadwledge’ than Fogo’s other Brazilian
churrasqueiros.” Id. at 40 (emphasis delete~ogo further cites the Puleo Memorandum’s
instruction that “the tesor specialized knowledge involves only an examination of the
knowledge possessed by the alien.” Id. iigtAR at 915) (emphasis deleted). These
characterizations of the Puleo Memorandum and the Administrativealsppéice’s decision

are misleading. Although the Puleo Memorandunsdodeed require “only an examination of

4 In any event, Fogo’s arguments ignore the langoagee Immigration and Nationality Act of 1990, which

specifically refers to a “special knowledge of the company product . . . or ... an advanced level of knowledge of
processes and procedures of the company.” 8 U.S.C. § 1184(c)(2)(B) (emphasis added); see also ART&tiS9 n.6
language unambiguously indicates thaécialized knowledge, regardless of how that term is interpreted by the
USCIS, must be related to the employer’s product, processes, or procedures.

Further, and perhaps more important, it is axiomatic that courts have a “duty ‘to give efffessijbite, to
every clause and word of a statute.” Duncan v. Walker, 533 U.S. 167, 174 (2001) (quoting United States v.
Menasche, 348 U.S. 528, 538-39 (1955)). Were the Court to adopt Fogo’s logic, grepraiisions of the
Immigration and Nationality Act of 1990 would be rendered mere surplussage. As noted in the Administrative
Appeals Office’s decision, “the Act primles separate nonimmigrant visa classifications for aliens with culturally
unique skills and those who are coming to the United States for the purpose of employment involving the sharing of
the history, culture and traditions of their countoésationality.” AR at 39 n.6 (citing 8 U.S.C. 8§
101(a)(15)(P)(iii), 101(a)(15)(Q)). If L1-B visas could be granted on the basis of specializdddgwwf a culture
as Fogo’s arguments indicate, Pl.'s Meh37-39, there would be no nded specific visa categories addressing
employment based on cultural knowledge.
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the knowledge possessed by the alien,” the Memorandum goes on téaffreets adjudicating
petitions involving specialized knowledge [@jsure that the knowledge possessed by the
beneficiary is not general knowledge held commahitpughout the industryut that it is truly
specialized.” AR at 915. Undoubtedly, atleburrasqueiro chefsmployed by Fogo are
members of the same industry, and so it folloves ghcomparison to others in Fogo’s workforce
was reasonable.

Fogo next argues that the Administratimgpeals Office “cannot require Fogo to show
uniqueness, which was previously required uride 1970 Act.” Pl.’s Mem. at 41. Fogo
contends that the Office nonetheless requieglo to show uniqueness by imposing a showing
that Mr. Gasparetto’s knowledge was “differenuncommon,” that Fogo’s “churrasqueiro chefs
differ from other_churrasqueirchefs,” and that Fogo itself is “distinguished by some unusual
quality that sets [it] apart from others in thelustry.” 1d. at 42 (¢ing AR at 44-47). These
arguments do not hold water. Fogo argues innegsthat, in using words somewhat similar to
the word “unique,” the Admistrative Appeals Office requidea showing of uniqueness.
However, the words used by the Office are words used in the Puleo Memorandum, Defs.” Mem.,
Ex. A (Puleo Memorandum) at 1-2 (definingesfal as, among other things, “distinguished by
some unusual quality; uncommon; eabrthy”), which in turn riées in part on dictionary
definitions of the word “special.” The fact that these words are similar to the word unique does
not mean that the Administrative Appeali€e applied a uniquerss test. Indeed, the
dictionary definition of unique is much mas&ingent. _See Websterfird International
Dictionary 2500 (1981 ed.) (defining unique“bsing the only one: sole” and “being without a
like or equal: single in kind or excellence: unegdd). The word “special,” as defined in the

Puleo Memorandum, requires only comparativainction. The wordunique,” on the other

20



hand, requires superlative distinction. Pdfiedently, while something “special” must be
somehow more, better than the norm, or, aglibtionary and the Rep Memorandum indicate,
“‘uncommon” compared to others of its kind, somagHunique” must be the best or only one of
its kind.

Finally, Fogo argues that the Administratippeals Office shouldot have relied on a

Fifth Circuit Court of Appealslecision, Boi Na Braza Atlanta, LLC v. Upchurch, 194 F. App’x

248 (5th Cir. 2006), which affirmed the “denadlL-1B petitions brought on behalf of certain
Brazilian chefs trained to cook in the gauchamex.” Pl.’s Mem. at 42 (citing Boi Na Braza;
AR at 53-54). Any similarities between the chséore this Court and Boi Na Braza aside, the
Court notes first that, after extewes discussion and before eveldaessing the merits of Boi Na
Braza, the Administrative Appeals Office statkdt “[b]ased on the evidence presented, it is
concluded that the benefacy does not possess specitiknowledge, nor would the
beneficiary be employed in a capacity requgrspecialized knowledgéd-or this reason the
[Administrative Appeals Office] Wl affirm the director’s decision to deny the petition.” AR at
51. In any event, the Administrative Appealdi€¥ did not err insofaas it relied on Boi Na
Braza. In that case, the distrcourt found that the agencydecisions [denying L-1B visa
petitions for_churrasqueiro chefs] were not &dsy, capricious or an abuse of discretion,” but
rather “detailed the requirements of 8 C.FBBR14.2(1)(1)(ii)(D), asvell as the agency’s
interpretive memoranda, applied the record evidémtiee regulations, considered the applicable
legislative history and reached a logical resftiér an adequate treatment of the issues

presented.”_Boi Na Braza Atlanta, LWMCUpchurch, No. 3:04-CV-2007-L, 2005 WL 2372846,

at *10 (N.D. Tex. Sept. 27, 2005), aff'd, 194 F. Ap@48. While Fogo is correct that “[n]either

the District Court nor the Fifth Circuit in Boi N@raza found that churrasqras in general lack
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‘specialized knowledge,” Pl.’s Menat 42, both courts did find thdte agency had not acted in
an arbitrary or capricious manner when it deniedltfiB visa petitions because of the agency’s

careful consideration of the ewdce and applicable law inahcase, Boi Na Braza, 2005 WL

2372846, at *10; Boi Na Braza, 194 F. App’x at 24 @articular, the agency could rationally

have concluded that plaintiffdlinot provide the [US]CIS witkufficient information about the
beneficiaries’ skills and abilitee nor did it demonstrate thide beneficiaries’ knowledge of
Brazilian cooking was sufficiently specialized tonhé-1B status.”). Here, the Administrative
Appeals Office made reference to the evidentiasfitdencies that led the Fifth Circuit Court of
Appeals” to affirm the district court in Boi NBraza, and then noted that the evidence presented
in the Gasparetto Petition similarly failed to “dogent [Mr. Gasparetto’s] training or clarify the
discrepancy with respect to hajtitle or role with the foreigantity.” AR at 54. The Office
did not, as Fogo suggests, use_the Boi Na Braza decision to reach the conclusion that no
churrasqueiro chefs could@vbe granted L-1B visa.

In short, the Court finds that the Adnstriative Appeals Office’s interpretation of the
term “specialized knowledge,” as used in the @Gasfpo Petition, is reasahle and thus entitled

to Chevron deference.

° Another member of this Court recently found that the USCIS is entitled to Chevron deference in its

interpretation and application of statutes and regulatiomshwéviewing visa petitions. See, e.qg., Int'l Internship
Programs v. Napolitano, 853 F. Supp. 2d 86, 97 (D.D.C. 20&?n, J.), aff'd, 718 F.3886, 988 (D.C. Cir. 2013)
(affirming without deciding whether the USCIS interpretatiars entitled to Chevron deference). However, even if
Chevron does not apply, the decision would still be entitled to the deference under the less deferential Skidmore
standard._See, e.g., Boi Na Braza, 2005 WL 2372846;*t0 (citing, among others, Skidmore v. Swift & Co.,

323 U.S. 134, 140 (1944); United States v. Mead Corf.\5S. 218, 235 (2001)), aff'd, 194 F. App’'x 248. Under
the _Skidmore standard, courts defer to agency decisions that have the “power to persuade’thasgekcision’s
“thoroughness, logic, and expertness, its fit with prior interpretations and any othmsssoinveight.”_Mead, 533
U.S. at 235; see also Skidmore, 323 U.S. at 140. Upon this Court’s review of the Adnviaidipaieals Office’s
decision concerning the Gasparetto Petition, and éoséime reasons for which the Court finds that Chevron
deference is appropriate, the Court fidiso that the decision was sufficientthyrough, logical, and persuasive to
merit deference under Skidmore and Mead.
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B. Fogo’s Contention that the Déendants Violated the APA

The APA requires courts to “hold unlawfamhd set aside agency action, findings, and
conclusions found to be arbityarcapricious, an abuse ofsdretion, or otherwise not in
accordance with law.” 5 U.S.C. 8§ 706(2)(A). i ‘arbitrary and capricious’ standard of review
as set forth in the APA is highly deferential,datime Court must therefore “presume the validity

of agency action.”_Am. Horse Prot. Ass’'n v. Yeutter, 917 F.2d 594, 596 (D.C. Cir. 1990).

Fogo argues first that the defendantsatedl the APA because the Administrative
Appeals Office’s decision “viotas the 1990 Act and the 1991 Regolas” and is therefore “not
in accordance with law.” Pl.’s Mem. at 4Blowever, as extensively discussed above, the
Administrative Appeals Offica' interpretation of the Immigtion and Nationality Act of 1990
and its underlying regulations aieasonable and entitled to defeze. The Court, therefore,
finds that the defendants’ interpméons did not wlate the APA.

Fogo argues next that the “USCIS vieldthe APA by adversely prejudging, on the
record, all Fogo ‘specialized knowdge’ petitions.” Pl.’s Mem. at3. In particular, Fogo notes
that the defendants stated ibréef filed with this Court thatiln view of [the] USCIS’s
determination that these individuals do not dydbr L-1B ‘specialized knowledge’ visas and
therefore that such visa petitis will not be approved in thHeture, the parties are at an

impasse.”_ld. (quoting ECF No. 18 at 7) (empbalgleted). Fogo reliem Cinderella Career &

Finishing Sch., Inc. v. FTC, 425 F.2d 583 (D.C..@R70), in which the Circuit vacated an FTC

order and required the recusaltoén FTC Chairman Paul Rand Dixon, id. at 592. In that case,
the Circuit chastised Chairman Dixon for igngricourt mandates and repeatedly making public
speeches indicating that he had prejudged spexitions pending before the FTC. Id. at 590-

92. Here, on the other hand, Fogo has identifiedglesstatement in a single brief. Pl.’s Mem.
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at 43. Further, the statement was made in tlustnoif the defendants’ assertions that they did
not want to enter into a settlement with Fogo thaduld bind the [a]Jgency’s future exercise of
discretion, and would guarantee aromme with respect to [the] Jlaintiff's visa petitions.”

ECF No. 18 at 8. Although potentially troublinbe defendants’ representation that the USCIS
would not approve future L-1B sa& petitions similar to Mr. Gagpetto’s does not rise to the

level of the arbitrary and caprous action demonstrated@inderella Career & Finishing

Schools, Inc. Indeed, it is possible that theeddants were referring only to petitions that, like

Mr. Gasparetto’s, failed to present the requisitelence for a finding adpecialized knowledge.
And the defendants’ own statements concegnine importance of preserving the USCIS’s
ability to exercise its discretion in the futueeCF No. 18 at 8, belie the notion that the USCIS
has foreclosed the possibility approvinmyduture L-1B visa petitions from Fogo.

Fogo argues next that the “USCIS violated APA because its failure to explain its
departure from the precedent of Fogo’s 251 prmravals was arbitraryna capricious.” Pl.’s
Mem. at 44. However, the defendants are cothattthe regulations require the USCIS to make
“[a] determination of statutorgligibility . . . only on informatn contained in the record of
proceeding which is disclosed to the applicarpetitioner.” 8 C.F.R. § 103.2(b)(16)(ii). Thus,
regardless of the previous approvals, the USGiSlavbe justified in denying a petition if the
information upon which it relied did not providefficient evidentiary support to warrant
granting an L-1B visa petitionAnd indeed, as the Adinistrative Appeals Office stated and as
discussed above, the Gaspar@tition failed to “document [MiGasparetto’s] training or
clarify the discrepancy with respect to his job titerole with the foreign entity.” AR at 54. In

other words, the evidence before the Admraiste Appeals Officeancerning the Gasparetto
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Petition was insufficient for the Office to find tHdt. Gasparetto was eligible for an L-1B visa.
The prior approvals are tredore of no moment.

Fogo contends that the USCIS *“violated the APA by failing to conduct notice and
comment rulemaking before it effectively revised its definitive interpretation of the specialized
knowledge term in 2007 . . . . [as] embodied inRiéeo Memo[random].” Pl.’s Mem. at 47. It
is true that, “[w]hen an agendyas given its regulation a deitive interpretation, and later
significantly revises that interpretation, the agehay in effect amended its rule, something it

may not accomplish without notice and commemtlaska Prof'| Hunters Ass’'n v. FAA, 177

F.3d 1030, 1034 (D.C. Cir. 19199). And so, as Hogjats out, Pl.’'s Mem. at 47, a problem
would exist if the USCIS had “depart[ed] fraastablished precedewithout a reasoned

explanation,” ANR Pipeline Co. v. FERZ] F.3d 897, 901 (D.C. Cir. 1995); see also

Northpoint Tech., Ltd., v. FCC, 412 3d 145, 156 (D.C. Cir. 2005)A"“statutory interpretation .

.. that results from an unexplained departusenfprior [agency] policyand practice is not a
reasonable one.”). Here, however, the Admiatste Appeals Office did not depart from an
earlier agency interpretation, bostead relied heavily on both a reasoned imeggtion of the
relevant statute and regulations as wethasPuleo Memorandum throughout its decision. See
generally AR at 1-54. And in doing so, asalissed above, the essential problem with the
Gasparetto Petition was one of insufficient evidéhde. at 54. Accalingly, the Court cannot
find that the USCIS acted in an arbitrandacapricious manner its resolution of the

Gasparetto Petition withoemploying notice and comment.

6 The Court will not entertain Fogo’s arguments concerning the appropriateness of the Administrative

Appeals Office’s decisions iother adjudications. See Pl.’'s Mem. at 17-19. The only issue before the Court is
whether the Office complied with the APA by reasonablgrpreting the Immigration and Nationality Act of 1990
with respect to the Gasparetto Petition. The Office’'sjmétation of other matters not before the Office when it
considered the Gasparetto Petition are irrelevant here.
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Fogo also argues that the USCIS decision concerning the Gasparetto Petition was
arbitrary and capricious becauséaited to consider evidence thelr. Gasparetto completed the
training program. Pl.’s Mem. at 50. Specdily, Fogo notes that the Gasparetto Petition
included an affidavit signed byogo’s CEO that indicated that MBasparetto had completed the
training program._Id. (citing AR &49). To be sure, agencieg aequired to consider relevant

evidence during their decision making processgee, e.g., Tenneco Gas v. FERC, 969 F.2d

1187, 1214 (D.C. Cir. 1992). However, it is equélle that the requirement that an agency
consider and rely on the evidennehe record is not “intended negative the function of the
[agency] as one of those agencies presumahlipped or informed by expence to deal with a
specialized field of knowledge, whose findingshiv that field carry the authority of an

expertness which courts do not possess and thenefost respect.”_Universal Camera Corp. V.

NLRB, 340 U.S. 474, 488 (1951). Here, the Admsiirative Appeals Office, in exercising its
discretion, found that the evidence presenteddgoRvas insufficient. AR at 54. And as the
defendants note, while the Office “does not diardgevidence because it is ‘self-serving,’ it
requires the introduction abrroborative testimonial arabcumentary evidence, where
available.” Defs.” Reply at 2@mphasis in original) (citing Mier of S-A-, 22 I. & N. Dec.
1328, 1332 (June 27, 2000); AR at 47 n.8). Thiitkpugh Fogo is correct that there was no
evidence contradicting the CEQ’s affidavit, incat be said that the agency’s decision was
arbitrary and capricious where Fogo failegtovide any other corroborative evidence.

Finally, Fogo argues that “the [Admitiative Appeals Office’s] findings—regarding
competitors’ use of gaucho culture and tradition, the incidence of Fogo’s cooking method and
style of service acss the industry, and the culinanyjliskrequired for an authentic

churrascaria—are impermissible because theséaats that ‘concern’ Fogo’s petition with no
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basis in the record.” Pl.’s Mem. at 52. Whalle agency must make findings based on the
“testimony and exhibits, together with all paparsl requests filed in the proceeding,” the APA
provides that a party is entitléide opportunity to rebut a fatttat does “not appear[] in the
evidence in the record” only where that fact isaterial.” 5 U.S.C. § 5&e) (emphasis added).
And, as noted several times above, the Admiaiste Appeals Office determined that the
Gasparetto Petition lacked sufficient eviderthat Mr. Gasparetto possessed specialized
knowledge because it was unclear from the rettmatihe had completed the required training
program, and because Fogo failed to clarify thersatfiMr. Gasparetto’s foreign position. AR
at 41, 54. Accordingly, even if the USCIS ciglesed evidence outside of the record, such
considerations were not matdrto the ultimate finding thad¥lr. Gasparetto did not possess
specialized knowledge artldus is ineligible for an L-1B visa.
V. CONCLUSION

For the reasons stated abaves Court finds that the deniaf the Gasparetto Petition
was neither arbitrary nor capricis. Accordingly, the Court gremthe defendants’ motion for
summary judgment and denies Fsgmotion for summary judgmet.

SO ORDERED this 9th day of August, 2013.

REGGIE B. WALTON
United StateDistrict Judge

" The Court will contemporaneously issue an ®@mmsistent with the Memorandum Opinion.
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