BUSBY v. CAPITAL ONE, N.A. et al

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WANDA BUSBY,
Plaintiff, Civil Action No.: 10-1025 (RMU)
V. I: ReDocumentNo.: 9

CAPITAL ONE, N.A.et al,
Defendants.

MEMORANDUM OPINION

DENYING THE PLAINTIFF 'SMOTION TO REMAND ; DENYING WITHOUT PREJUDICE THE
PLAINTIFF 'SMOTION TO JOIN AN ADDITIONAL DEFENDANT

I. INTRODUCTION
This matter comes before the court onghe seplaintiff's motionsto remand this case
to the Superior Court fahe District of Columbia and to joisn additional defendant to the suit.
Because the defendants have demonstrated thaptbperly removed this matter to the district
court, the court denies the pi#iff's motion to remand. Furteore, because the plaintiff's
motion to join an additional defendant is impropethis juncture, the court denies the motion

without prejudice.

II. FACTUAL & PROCEDURAL BACKGROUND

On May 18, 2010, the plaintiff commenced thdion in the Superior Court for the

District of Columbia against Capital One, N(ACapital One”) and an attorney, David Prensky.

See generallCompl. The plaintiff allged that the defendants eggd in tortious conduct in
connection with a promissory note and deéttust executed by the plaintiff in 1996ee

generally id In her complaint, the plaintiff assertad/ariety of causes of action against the
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defendants based on District of Columbia lawejuding fraud, breach of fiduciary duty and
conversion. Notice of Removal { 1.

On June 9, 2010, the plaintiff amended henglaint to include additional claims under
the Racketeer Influenced and Corrupt @igations Act (“RICQO”), 18 U.S.C. 88 19&% seq.
See generallAm. Compl.; Notice of Removal 4. On June 17, 2010, Capital One filed a notice
of removal in this court, asserting that thstdct court has originglrisdiction based on the
presence of a federal question and the diversity of the gpaiftietice of Removal § 10-12.

On July 16, 2010, the plaintiff moved to remdhis case to the Superior Court and to
join Chasen & Chasen, the law firm with whiehensky is associated, as a defendant in this
action. See generalll.’s Mot. to Remand & Join Par(yPl.’s Mot.”). The defendants oppose
both motions.See generallZapital One’s Opp’n to Remd & Joinder (“Capital One’s
Opp’n”); Prensky’s Opp’n to Remand; Prensky’sg to Joinder. With the plaintiff's motions

ripe for adjudication, the courtrtus to the applicable legal standards and the parties’ arguments.

lll. ANALYSIS
A. The Court Denies the Paintiff’'s Motion to Remand
The plaintiff contends that this case was praiperly removed from the Superior Court
because (1) this court lacks subject mattesgliction over the plaintiff's claims, (2) the
defendants did not provide timely written noticaedoval to the plaintiff, and (3) defendant
Prensky did not unambiguously constmthe removal of the actiorSee generally?l.’s Mot.;

Pls.” Reply. The court considethese contentions in turn.



1. The Court Has Subject Matter Jurisdction Over the Plaintiff's Claims

The plaintiff argues that removal is inoper because the court lacks subject matter
jurisdiction over the plaintiff's @ims. Pl.’s Mot. at 13-17; P&'Reply at 13-20. The defendants
maintain that the court has federal questiorsgiction over the plairffis RICO claim and may
exercise supplemental jurisdiction over the pl#iatstate law claims. Capital One’s Opp’n at
5-9; Prensky’s Opp’n to Remand at 8-10. ddliéion, the defendants contend that the court has
diversity jurisdiction oveall of the plaintiff's claims. Qaital One’s Opp’n at 9-15; Prensky’s
Opp’n to Remand at 4-7.

The federal removal statute provides tlaay civil action brought in a State court of
which the district courts of the United Stakesre original jurisdicbn, may be removed by the
defendant or the defendants” from state couféderal court. 28 U.S.C. § 1441(a). The burden
of establishing the district cadig original jurisdiction restspon the party seeking removal.
Wilson v. Republic Iron & Steel C&57 U.S. 92, 97 (1921). The dist courts have original
jurisdiction over “all civil actbn arising under the Constitutionyls, or treaties of the United
States.” 28 U.S.C. § 1334ee also id§ 1441(b) (“Any civil action of which the district courts
have original jurisdiction founded on a claimright arising under the Constitution, treaties or
laws of the United States shall be removable without regard to the citizenship or residence of the
parties.”). The district courts also have ora jurisdiction over actions involving citizens of
different states where the amount in controversy exceeds $75,000. 28 U.S.C. § 1332(a).

In her amended complaint, the plaintiff lesserted claims against the defendants based
on RICO, a federal statut&&eeAm. Compl. §§ 136-210. These claims plainly “arise under”
federal law for purposes of removaéee, e.gLeitner v. United State$79 F. Supp. 2d 37, 41

(D.D.C. 2010) (observing that removal un@8rU.S.C. § 1441(b) was proper based on the



plaintiff's allegation that the defendants via@dtvarious federal states, including RICO).
Accordingly, removal of the plaintiff's RIC@laims was proper based on the district court’s
federal question jurisdictionSee28 U.S.C. 8§ 1441(a)-(b).

Once a case has been removed, the diswiatt has origingurisdiction over the
plaintiff's claim under federal law, and may thus “exercise supplemental jurisdiction over
accompanying state law claims so long as those cleamstitute ‘other claims that . . . form part
of the same case or controversyCity of Chicago v. Int'l College of Surgeqri22 U.S. 156,
164-65 (1997) (holding that the district courbperly exercised feddrguestion jurisdiction
over the federal claims removed from state cdartgd properly recognized that it could thus also
exercise supplemental jurisdiction over [thaipliff's] state law claims” (citing 28 U.S.C. §
1367)). Indeed, the Ninth Circuit has observed ‘thihfa] distri ct court exercise[s] original
jurisdiction over [a] RICO claim because it 'se&s under’ federal law, then it would . . . also
properly exercise[] its discretion amjudicate sufficiently relatestate law claims pursuant to its
pendent jurisdiction.”"Emrich v. Touche Ross & G&46 F.2d 1190, 1195 (9th Cir. 1988).

Here, the plaintiff does not dispute that hateial and D.C. law claims arise out of the
same facts — namely, her alleged default on a k&#6and the defendants’ subsequent efforts to
foreclose on her propertysee generallfl.’s Mot.; Pl.’s Replysee also generallfim. Compl.
Accordingly, the plaintiff's federal and D.G@w claims form part of the same case or
controversy, authorizing the cauo exercise of supplemeniatisdiction over the plaintiff's

D.C. law claims.See28 U.S.C. § 1367(a).



The plaintiff asserts that even if the colias the authority to exercise supplemental
jurisdiction over the plaintiff's D.C. la& claims, it is not required to do $oPl.’s Mot. at 19-21;
Pl.’s Reply at 25. The plaifftiurges the court not to exesel supplemental jurisdiction over
these claims and to remand the entire caseydimaj the RICO claims, to the Superior Court
because her claims under D.C. law “predominatesr her RICO claims. Pl.’s Mot. at 19-21;
Pl.’s Reply at 25. Alternatively, ¢hplaintiff argues that the cowthould at the very least remand
the D.C. law claims to the SuperiCourt. Pl.’s Mot. at 21.

As an initial matter, the court disagrees wiib plaintiff's assessment that her state law
claims “predominate.” The plaintiff devotesre than seventy paragraphs of her amended
complaint — nearly a third of the emtipleading — to her RICO claim&eeAm. Compl. 1 136-
210. Thus, it does not appear that ghaintiff's federal claims formsuch an insignificant part of
the case that remand of the entese would be appropriat€f. Alexander v. Goldome Credit
Corp, 772 F. Supp. 1217, 1225 (M.D. Ala. 1991) (codehg that remanding the entire case was
appropriate because the federal claims weretively insignificant” compared to the state law

claims).

The plaintiff bases her argument that the cbad the discretion to remand not on 28 U.S.C. §
1367(a), which governs removal, but rather on 28 U.S.C. § 1441(c), which provides that

[wlhenever a separate and independelaim or cause of action within the
jurisdiction conferred by section 1331 ofighitle is joined with one or more
otherwise non-removable claims or causes of action, the entire case may be
removed and the district court may determine all issues theoeinin its
discretion, may remand all matters in which State law predominates

28 U.S.C. § 1441(c) (emphasis added). Y&44&1(c) applies only to “separate and independent”
claims and does not apply to “related claims” like the ones at issue3wzeCarnegie-Mellon
Univ. v. Cohill 484 U.S. 343, 354-55 & n.11 (1988). Ultimately, however, the distinction
between 88 1367(a) and 1441(c) is immaterial, tfier supplemental jurisdiction analysis at this
stage is essentially the same under either stattdeCully v. Mink 2009 WL 4730467, at *3 (D.
Col. Dec. 9, 2009) (citingVestinghouse Credit Corp. v. Thomps®®7 F. 2d 682, 685 (10th Cir.
1993)).



Moreover, the plaintiff's proposals run afaflthe Circuit’'s pronouncement that “section
1367(a) authorizes a districtun to exercise its supplem@ahjurisdiction in mandatory
language.”Lindsay v. Gov't Emps. Ins. Ca@48 F.3d 416, 421 (D.C. Cir. 2006) (collecting
authorities)accord, e.g.McCoy v. Websted7 F.3d 404, 406 n. 3 (3LCir.1995) (“Section
1367(a)requiresthe district court to exercise supplemental jurisdiction over claims which are
closely related to claims over which the didtgourt has originglrisdiction.” (emphasis
added)). Given the undisputed fact that th€®RIlaims arise out of the same facts underlying
the plaintiff's D.C. law claims, the court is rarpd to exercise supplemental jurisdiction over
her claims based on D.C. laee Lindsay448 F.3d at 421.

In sum, 28 U.S.C. 88 1441(a) and 144 Hbbhorized the defendants to remove the
plaintiff's RICO claims to this court. Furth®ore, the court concludehat the exercise of
supplemental jurisdiction over the plaintiff's stéder claims is appropriate because these claims
arise out of the same facts on which the RIC&nt$ are premised. Accordingly, the court has
subject matter jurisdiction over the plaintiff's claifs.

2. The Plaintiff Was Provided Piompt Written Notice of Removal

The plaintiff contends thahe defendants failed to provitker timely written notice of
removal. Pl.’s Mot. at 3-11; Pl.’s Reply at 2-1Phe plaintiff maintainshat she never received
a copy of the notice of removal that was allegeadéiled to her by counsel for Capital One, and
that Capital One has on other occasions failgaraperly serve the plaintiff with documents
related to this case. Pl.’s Mot. at 6-11;9Reply at 2-12. The defendants respond that the

notice of removal was mailed to the plaintiff at her residence, e-trailéhe plaintiff and sent to

2 Because the court concludes that it has subject matter jurisdiction based on the existence of a

federal question, it does not reach the defersilaiternative contention that the court has
diversity jurisdiction.



the plaintiff through the Superior Caisrelectronic document filing systetnCapital One’s
Opp’n at 3, 17; Prensky’s Opp’n at 4.

The federal removal statute provides thalrgmptly after the filng of such notice of
removal of a civil action the defendant or defa@md shall give written notice thereof to all
adverse parties.” 28 U.S.C. § 1446(d). Failurpravide timely written notice of removal to the
plaintiff may result in remandSee, e.gRubio v. Allegheny Int’l, Inc659 F. Supp. 62, 63 (S.D.
Fla. 1987). Although one district e has suggested that 8§ 1446(djuiees actual receipt of the
notice,see Kovell v. Pa. R.R. Cd.29 F. Supp. 906, 909 (N.D. Ohio 1954), more recent
authorities hold that a good faith effort to paiwritten notice to the plaintiff satisfies the
requirement absent any pudjce to the plaintiffsee Alston v. Sofa Express, 006 WL
3331685, at *2 (S.D. Ohio Nov. 15, 2008)nold v. CSX Hotels, Inc212 F. Supp. 2d 634, 637
(S.D. W.Va. 2002) (citing.&O P’ship No. 2 v. Aetna Casualty & Surety C661 F. Supp. 549
(N.D. lll. 1991));see alsdCalderon v. Pathmark Stores, In¢01 F. Supp. 2d 246, 248
(S.D.N.Y. 2000) (concluding thaemand was not appropriateskd on the defendant’s alleged
failure to provide timely noticef removal because “the delasas relatively short and no action
was taken by the state court between the tingctfal removal and the time of the requisite
notice” such that “the allegatkfect [was] harmless and, notgijurisdictional creates no basis
for remand”).

In this case, Capital One filedetmotice of removal on June 17, 201%ke generally
Notice of Removal. The certificate of servaecompanying the notice stated that the notice had

been mailed to the plaintiff at a specifiaddress in Northwest Washington D.i@., Certificate

3 Prensky also argues that the pldirwaived any objection to defects in the notice of removal.

Prensky’s Opp’n at 7-8. The court does m@ah this issue because, as discussed below, it
concludes that the notice of removal was not procedurally defective.



of Service. The defendants have submigebpy of a D.C. government property record
indicating that that@dress corresponds with a property owned by the plaintiff. Prensky’s
Opp’n, Ex.12. Indeed, the plaintiff does notalite that she resides at that addrésse
generallyPl.’s Mot.; Pl.’s Reply.

Instead, the plaintiff contendisat the certifica of service canndte credited because
Capital One has improperly attempted to serverdtlegs on the plaintiff through this court’s
Electronic Case Filing system (“ECF”), to which f® seplaintiff does not have access. Pl.’s
Mot. at 8-9; Pl.’s Replyt 11. Yet the certificates of servitet accompanied those other filings
stated accurately that the defendamere attempting, albeit improperggelL CvR 5.4, to serve
the plaintiff through ECF. Pl.’§lot., Exs. A-C. By contrasthe certificate of service that
accompanied the notice of remosgakecifically stated that the dament had been mailed to the
plaintiff at the specified addresslotice of Removal, Certificate &ervice. Thus, even if those
subsequent certificates of service indicate teatain filings were not properly served on the
plaintiff, they do not call into question the accuracy of the ceatife of service.

The evidence also indicates that Capitaé @rovided the plaintiff a written copy of the
notice of removal when it servédxr with a copy of the ceriifate of removal filed in the
Superior Court. Capital One’s Opp’n at Specifically, on June 18, 2010, Capital One filed a
certificate of removal in the Superior Courtaahing the notice of reoval and the exhibits
thereto. See generally idEx. A. The certificate of removal wain turn, served on the plaintiff
through the Superior Court&dectronic filing systemld., Ex. B (Proof of Servicekee also
D.C.SuPeR CT.Civ. R. 5(b)(2)(D) (authorizing the elgonic service of documents and
specifying that “[s]ervice by electronic medaasomplete on transmission”). Although the

plaintiff complains that such “electronic serviaides not constitute written notice, Pl.’'s Reply



at 4, it is clear that formal service of a docuimara manner prescribed by the Rules of the D.C.
Superior Court satisfies ¢hwritten notice requiremefitCf. Runaj v. Wells Fargo Bang67 F.
Supp. 2d 1199, 1202 (S.D. Cal. 2009) (“Section 144é¢&s not require ‘formal’ or ‘personal’
service of a notice of removal uparplaintiff; it merely requies ‘written notice.”).

Furthermore, on June 18, 2010, counsel for Capital One e-mailed a copy of the notice of
removal to the plaintiff. Capital One’s Opp'n&tEx. D. Although the pintiff asserts that she
did not receive a copy of the notice of remababugh e-mail, just as she did not receive it
through the Superior Court’s eleatic filing system or in the mail, she does not dispute that the
e-mail address to which counsel sent the notice of removal was accseatgenerallyPl.’s
Reply. In light of these various documentedrafits to provide the plaintiff with notice of
removal, it is clear that the defendants madead faith effort to provide prompt written notice
of removal to the plaintiff.See Titan Finishes Corp. v. Spectrum Sales,@g2 F. Supp. 2d
692, 695-96 (E.D. Mich. 2006) (hotdj that the defendants complieith § 1446(d) by sending
the plaintiff an e-mail and voiamail messages advisingetiplaintiff of the defendants’ removal
of the action and subsequently providing the plaintiff written notice of removal).

It is equally clear that evahthe plaintiff did not actuallyeceive notice in any of these
ways, she has not been prejudiced as a reSek. CalderonlO1 F. Supp. 2d at 248. Within the
thirty-day deadline for objecting to remova&e28 U.S.C. § 1447, the plaintiff filed a lengthy

motion to remand the action to the Superior Cag#, generallyl.’s Mot. Although the

D.C. Superior Court Rule 5(b)(3) provides thawgmr by electronic means “is not effective if the

party making service learns that the attempted service did not reach the person to be served.” The
plaintiff asserts that because she did not redbieelectronic transmission of the certificate of
removal, service was not effective. Pl.’s Regiy} n.12. There is, however, no evidence that

Capital One learned that the attempt at electronic service did not reach the plaaiff.

generallyPl.’s Mot.; Pl.’s Reply.



plaintiff complains that her failure to receimetice from the defendants impinged on her time to
challenge the removal, an issue exacerbated by the fact that gire seditigant, Pl.’s Mot. at
11, the comprehensiveness and l@faletail of the plaintiff's motin belie such an assertion.

In sum, the defendants have establishatlttitey made a good faith effort to provide
prompt written notice of removal to the plaintifturthermore, even if these attempts did not
result in actual receipt of notice by the plaintiffis clear that the plairit was not prejudiced as
a result. Accordingly, the courbncludes that the defendants degttsthe notice requirement set
forth 8 1441(d).

3. Prensky Unambiguously Expressed His Consent to Removal

The plaintiff also argues that the rembwas procedurally invalid because defendant
Prensky did not unambiguously express his consethetoemoval of this action. PIl.’s Mot. at
12-13; Pl.’s Reply at 13. The phaiff contends that although tim®tice of removal states that
Prensky consented to removal, the notice filad only by Capital One and Prensky did not
independently file a separate document expredssigonsent. Pl.’s Moat 12-13; Pl.’s Reply
at 13. The defendants respond that Prensky uigaimisly expressed his consent to removal by
signing the notice of reaval filed by Capital One. Capit®ne’s Opp’n at 17-18; Prensky’s
Opp’n at 3-4.

In a multi-defendant case, removal requires the unanimous consent of all defendants
served with the complaintSee Emrich846 F.2d at 1193 n. 1 (noting that “[o]rdinarily . . . all
defendants in a state action must join inghaétion for removal, except for nominal, unknown or
fraudulently joined parties”Williams v. Howard Uniy.984 F. Supp. 27, 29 (D.D.C. 1997)
(observing that “it is well ¢ablished that removal generatigquires unanimity among the

defendants” (quotin®alazik v. County of Dauphid4 F.3d 209, 213 (3d Cir. 1995))).

10



In this case, the notice of removal filleg Capital One clearly stated that Prensky
consented to removal. Notice Rémoval at 3. Moreover, P&ty signed the notice prior to
submission.ld. at 6. By so doing, Prensky clearlydaunambiguously expressed his consent to
removal. See Pritchett v. Cottrelb12 F.3d 1057, 1062 (8th Cir. 2008pncluding that a signed
written consent attached to another defendanttte of removal was sufficient to satisfy the
unanimity rule);see also Harper v. AutoAlliancd92 F.3d 195, 201-02 (6th Cir. 2004) (holding
that a statement of an individual defendantacurrence in anothdefendant’s notice of
removal satisfied the unanimity rule). Accorgly, the court determines that the defendants
unanimously and unambiguously consented to the removal of this matter.

B. The Court Denies Without Prejdice the Plaintiff’'s Motion to
Join an Additional Defendant

The plaintiff has also filed a motion to join Chasen & Chasen, the law firm with which
Prensky is associated, as an additional defendahis action. Pl.’s Motat 17-19. The plaintiff
asserts that she “will claim that Chasen & Chasen failed to adequately supervise Prensky, failed
to train and monitor Prensky and its other employmeperly with respect to D.C. law, and that
Chasen & Chasen failed to take reasonaliierzto prevent Prensky from engaging in the
wrongful acts in the complaint.ld. at 18. The defendants contdhdt the plaintiffs’ motion is
procedurally improper because none of the allegatimaisthe plaintiff intends to assert against
Chasen & Chasen are included in the operativeptaint and because the plaintiff has failed to
file a proposed amended complaivith her motion, as required by Local Civil Rule 7(i) and
15.1. Capital One’s Opp’'n at 18-1&e generallfrensky’s Opp’n to Joinder.

Federal Rule of Civil Rrcedure 20 provides that
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[plersons . . . may be joined in one actasdefendants if: (A) any right to relief

is asserted against them jointly, severadlyjn the alternative with respect to or

arising out of the sameamsaction, occurrence, orrigs of transactions or

occurrences; and (B) any question of law or fact common to all defendants will
arise in the action.
FeED. R.Civ. P. 20(a). Whether particular circumstana@srant joinder is a matter left to the
court’s discretion.Carabillo v. ULLICO, Inc, 357 F. Supp. 2d 249, 255 (D.D.C. 2004) (citing
Am. Directory Serv. Agency, Inc. v. Bedri88 WL 33502, at *3 (D.D.C. Mar. 28, 1988)).

In this case, although the pi&ff represents that she imi#s to assert certain claims
against Chasen & ChasesgePl.’'s Mot. at 18, the operativmplaint does not contain any
allegations supporting claimsagst that proposed defendasee generallyAm. Compl.
Accordingly, because no right telief has been assertedhagst Chasen & Chasen in the
operative complaint, joinder walibe improper at this timeSeeFeD. R.Civ. P. 20(a)see also
Common Cause v. Fed. Election Comn82 F.R.D. 59, 61 (D.D.C. 1979)Rule 20 requires as
a precondition to joinder that aght to relief be asserted agsi the party to be joined.”).

Although the court might otherwise constthe plaintiff’'s motion as one for leave to
amend the complaint, the plaintiff has notiaktted to her motion a proposed amended complaint
as required under the Local Civil RuleSeeLCvR 7(i) (“A motion forleave to file an amended

pleading shall be accompaniled an original of the propes pleading as amended.agcord

LCvR 15.1. Therefore, the courtalimes to construe the plaiffts motion as one for leave to

12



amend and denies without prejudice her motionito@nhasen & Chasen as a defendant in this

action®

V. CONCLUSION
For the foregoing reasons, the court dethesplaintiff's motion to remand and denies
without prejudice the plaintiff’'s motion to joisn additional defendant. An Order consistent
with this Memorandum Opinion is separatelyl @montemporaneously issued this 6th day of

January, 2011.

RICARDO M. URBINA
UnitedState<District Judge

Although in her reply, the plaintiff requests thila¢ court defer ruling on the motion to join an
additional defendant, Pl.’s Reply at 25, deferral would be futile given the procedural defects in
the motion. Denial of the motion without prejudice provides the plaintiff the opportunity to
remedy those defects.
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