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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ELK RUN COAL COMPANY, INC,, et al.,

Plaintiffs,

V. Civil Action No. 10-1056 (JEB)

UNITED STATESDEPARTMENT OF
LABOR, et al.,

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiffs are six undergrourmbal mine operators who, among them, operate at least
fourteen mines. They haweought this action againstter alia, the Mine Safety and Health
Administration, claiming MSHA has violated their constitutional righttore specifically,

Plaintiffs assert that thegre being denied due procégsMSHA's lack of appropriate

procedures to resolve disputes over mine-verdiiglans. In now moving to dismiss the case,
Defendants stress the Court’s lasfljurisdiction to hear claimarising from the Federal Mine
Safety and Health Act’s exclusive administrative enforcement regime. Concluding jurisdiction
does exist, the Court will permit certain patt@nd-practice claims goroceed, while granting
Defendants’ Motion in regard to Plaintiffs’ faticonstitutional challege and other ancillary

causes of action.

l. Factual Background
A. The Mine Act
In enacting the Federal Mine SafetydaHealth Act of 1977 (Mine Act), Congress

declared, “[T]he first priority ad concern of all in the coal other mining industry must be the
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health and safety of its most precious resourttee miner,” and “the existence of unsafe and
unhealthful conditions and practices in the Nati@wdal or other mines is a serious impediment
to the future growth of the coal or other migiindustry and cannot bel@cated.” 30 U.S.C. 88
801(a) and (d). Congress thusgad the Mine Act to, in padstablish “mandatory health and
safety standards” and require theach operator of a coal or other mine and every miner in such
mine comply with such standis.” 88 801(g)(1)-(2).

The Mine Act “vests broad authority in thecBetary of Labor to promulgate regulations

governing the mining industry and to investgand remedy safety concerns.” Kerr-McGee

Coal Corp. v. Federal Mine Safety addalth Review Commission, 40 F.3d 1257, 1259 (D.C.
Cir. 1995). The Act is administed by the Mine Safety and &lth Administration (MSHA), a
subdivision of the Department babor. MSHA “regulates mine opaion in two ways. First, it
promulgates pursuant to [30 U.S.C. § 811] ratiohs that establish general and mandatory
standards with which all mine operators nemhply. Second, it requires mine operators to
compile comprehensive plans” containing indivalized regulations tailored to specific

components of each mine. United Mine Workers of America, Int'l Union v. Dole, 870 F.2d 662,

667 (D.C. Cir. 1989).
Among the Act’s requirements are that anenoperator submit and obtain approval of a
ventilation plan for each operated mine. L8&.C. 8 863(0). Section 863(0) provides:

A ventilation system and methane and dust control plan and
revisions thereof suitable to therditions and the mining system of
the coal mine and approved by tBecretary shall be adopted by the
operator and set out in printed form within ninety days after the
operative date of this subchaptérhe plan shall show the type and
location of mechanical ventilati equipment installed and operated

in the mine, such additional or improved equipment as the Secretary
may require, the quantity and velocity of air reaching each working
face, and such other information as the Secretary may require.

A mine’s ventilation plan must also beviewed by MSHA every six months._Id.
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Once a mine-ventilation plan has begproved by MSHA and adopted by the mine
operator, the plan becomes enforceable as a mapdhegalth and safety standard under the Act.

Zeigler Coal Co. v. Kleppe, 536 F.2d 398, 409 (D.C. Cir. 1976); UMWA, 870 F.2d at 667.

MSHA enforces the Act’s mandatory healtidssafety standards through the issuance of
citations that carry civil or criminal penaltie8Vhen the Secretary behes that a mine operator
has violated the terms of “any ndatory health or safety standard, rule, order, or regulation
promulgated pursuant to this chaptee shall, with reasonablegonptness, issue a citation to the
operator.” 30 U.S.C. § 814(a).

The Mine Act also prescribes the procedwesine operator must follow to contest the
issuance of a citation or unfaadre order._See 30 U.S.C. 88 815, 816, 823. Such disputes are
adjudicated by an independdrady — the Federal Mine Safeapd Health Review Commission
— created by the Act for this purpose. 88 823, 815(de operator must contest the citation or
order within 30 days of receiving it by notifyirtige Secretary. 8 815(d). Upon receiving such
notification, the Secretary “shathmediately advise the Comssion of such notification, and
the Commission shall afford an opportunity fdrearing.” _Id. This initial hearing may be
before an administrative lajwdge appointed by the Commissi § 823(d). A mine operator
may appeal the ALJ’s decisionttee Commission as a whol&d. A mine operator “adversely
affected or aggrieved by andar of the Commission issued under this chapter may obtain a
review of such order in any United States coudmdeals for the circuit iwhich the violation is
alleged to have occurred or in the United St&tesrt of Appeals for the District of Columbia
Circuit. . ..” §816(a)(1).

While the Mine Act prescribes the enforcement and appeal procedures governing the

relationship between MSHA ancdh@ine operator operating a mingh an_approved ventilation



plan, the Act does not explicitly outline theopedures that govern a pre-adoption/approval
dispute between a mine operator and MSHAch&es in recognition ahis fact, MSHA has
published two documents that describeAlgency’s recommended practices: the Mine

Ventilation Plan Approval Handbod¥o. PH92-V-6 (available at

http://msha.gov/READROOM/HANDBOOK/P$2-V-6.pdf) and MSHA'’s Program Policy

Manual, Reference V.G-4, Mine Plan Approfabcedures, “Contest of Mine Plan Approval
Actions” (available at: http://www.n&.gov/REGS/COMPLIAN/PPM/PMMAINTC.HTM)
(Policy Manual).

Because the existence and sufficiency efuéntilation-plan dispute-resolution process
described in the Policy Manualas the heart of the dispute in the present case, the Court will
reproduce the relevant gmms at some length:

In those situations when MSH#an no longer accept a provision of
an approved plan, cannot approaeprovision in a new plan, or
cannot approve a proposed changearnoapproved plan, operators
should be afforded the opportunity contest MSHA'’s denial of

approval. Where the operatosdgrees with MSHA and indicates
the desire to seek a citation tontest before # Federal Mine

Safety and Health Review Commissj a citation should be issued.

Id. at 4. When MSHA determines that a planasonger adequate, it may revoke approval of
the plan:

Upon revocation of approval, a citati must be issued for operating
without an approved mine pla Abatement can then be
accomplished by the operator adopting a plan provision satisfying
MSHA's concern. It may be appropriate for the operator to have
this acceptable plan provision prepadrefore the citation is issued
so that prompt abatement occurd/ith this approach, there is no
need to operate in violation d¢fie mine’s approved plan, and the
violation would be “techical” in nature.

In the case of an operator-propos#nge to an existing approved
mine plan, if approval of the chga is denied, the operator could
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notify the District that as of a certain date, the mine’s existing
approved plan is no longer adoptbey the operator, and that the
operator intends to adopt the proposed change which is not
approved. On that date, a 104(a) citation would be issued for the
operator’s failure to have andi@t an approved plan. Abatement
would be achieved by the operatoomptly adopting the provisions

of the most recently approved plan for the mine. Again, there need
not be any changes made in @eual mining procedures, and the
violation would be “echnical” in nature.

Id. at 4-5.

The case of a new mine planittva provision that cannot be
approved could be handled in a similar manner. The operator could
indicate that mining opetians will begin on garticular date, using

the plan that contains the prowsiwhich is not approved. On the
date indicated for starting operat&ra citation would be issued for
failure to adopt and follow aapproved plan, as required by the
applicable standard. Abatemenvwid be achieved by the operator
promptly adopting provisions & satisfy MSHA's previously
documented concerns. ...

In each of these cases, the operator would have the option of
contesting the citation issued apdesenting to an administrative
law judge the reasons why the disputed plan provision should have
been approved.

B. The Current Action

As the operators of underground coal mineairfiffs are regulated by the Mine Act as
enforced by the Secretary of Labor and MSHZompl., § 2. On June 22, 2010, Plaintiffs filed
this action against the Department of LalM8HA, and three MSHA officials in both their
official and individual capacitiesld., 11 18-22. Plaintiffs ags&laims under the Due Process
Clause of the Fifth Amendment, the Dealary Judgment Act, and the Administrative
Procedure Act._Id., 1 1.

Plaintiffs’ suit centers around the Mine Agwentilation-plan approval process.

Plaintiffs complain first that the Mine Act facially unconstitutional because it “does not



provide any dispute-resolution mechanism i élvent an operator and MSHA cannot agree on
the terms of a ventilation plan.”_Id., 1 4. “Ndwes the Mine Act or regulations promulgated by
MSHA set any limit on the time for MSHA to review and approve or deny a submitted
ventilation plan.” _Id. Thus, Plaintiffs allege, “[o]peratare therefore dependent on MSHA to
act objectively and in good faith in the plan-ap@l process. When MSHA fails to act in good
faith — either through unreasonable delay ircassideration of a veilation plan or by
conditioning approval on some demabthat is not reasonBfrelated to the gaty or health of
miners at the operator’s mine — an operatomuasecourse under the Midet and is denied due
process of law as guaranteed by the FiftheAoment to the U.S. Constitution.”_Id.

As separate counts, Plaintifisrther allege that MSHA Isaapplied the Act in a manner
that denies them procedural and substarue process under the Fifth Amendment. In
particular, Plaintiffs contend &t “Defendants have through atean and practice repeatedly
failed to afford the Plaintiffs the process dueder the Mine Act inasmuch as [they have]
systematically, and without regatal the conditions and mining sgst of the individual mines,
disapproved or failed to approve the Plaintiffshtilation plans unless and until the Plaintiffs
have implemented the Defendants’ demands ithat, alia, they not use scrubbers at their
mines, [and] they only use exh#éing ventilation systems ... .” Id., T 74. “Defendants have
deprived the Plaintiffs of such interests without affording tlaniffs the necessary opportunity
to be heard,” which, Plaintiffs allege, “has left Plaintiffs with having to choose between refusing
to implement the Defendants’ demands, in Wwhiase they cannot operated their employees
must be put out of work, or implementing thefendants’ demands and obtaining approval of
ventilation plans that aless protective of the safety and hiaif their miners.”_Id., 1 74-75;

see also, id., 11 81-83.



Finally, Plaintiffs allege that if the Mine Adncluding Defendants’ enforcement of it, is
constitutional, Defendants hamenetheless acted in excesshair statutory authority (and
thereforeultra vires), or, in the alternative, arbitrarignd capriciously in violation of the
Administrative ProcedurAct. Id., 11 78, 85-86.

On August 24, 2010, Defendants filed thistda to Dismiss under Federal Rules of
Civil Procedure 12(b)(1), for lack of subject matter jurisdictiom 42(b)(6), for failure to state

a claim!

. Legal Standard

In evaluating Defendants’ Motion to Dismiske Court must “treat the complaint's
factual allegations as true. and must grant plaintiff ‘the befiteof all inferences that can be

derived from the facts alleged.” SparreawUnited Air Lines, Inc., 216 F.3d 1111, 1113 (D.C.

Cir. 2000) (quoting Schuler v. United Stat647 F.2d 605, 608 (D.Cir. 1979)) (internal

citation omitted); see also Jerome Steveharms., Inc. v. FDA, 402 F.3d 1249, 1253 (D.C. Cir.

2005). This standard governs the Court’s casrsitions of Defendants’ Motions under both

Rules 12(b)(1) and 12(b)(6). See Scheuer v. Rhodes, 416 U.S. 232, 236 (1974) (“in passing on a

motion to dismiss, whether on the ground of latjurisdiction over the subject matter or for
failure to state a cause of axtj the allegations of the complashould be construed favorably

to the pleader”); Walker v. Jones, 733 Fa&8, 925-26 (D.C. Cir. 1984) (same). The Court

need not accept as true, however, “a legal losian couched as a fael allegation,” nor an

inference unsupported by the facts set fortthenComplaint._Trudeaw Fed. Trade Comm’n,

456 F.3d 178, 193 (D.C. Cir. 2006) (quotingpBsan v. Allain, 478 U.S. 265, 286 (1986)

(internal quotation marks omitted).

! The Court has reviewed Plaintiffs’ Complaint, Defents’ Motion to Dismiss, Plaintiffs’ Opposition, and
Defendants’ Reply. In addition, the Court held a hearing on July 22, 2011.



To survive a motion to dismiss under Rule 12(p)Plaintiffs bear the burden of proving

that the Court has subject matter jurisdictiohéar their claims. See Lujan v. Defenders of

Wildlife, 504 U.S. 555, 561 (1992); U.S. Ecologycin. U.S. Dep't of Interior, 231 F.3d 20, 24

(D.C. Cir. 2000). A court has an “affirmative oladigon to ensure thati$ acting within the

scope of its jurisdictional authity.” Grand Lodge of Fraterh®rder of Police v. Ashcroft, 185

F. Supp. 2d 9, 13 (D.D.C. 2001). For this reasdahg“[p]laintiff's factual allegations in the
complaint . . . will bear closer scrutiny in resolving a 12(b)(1) motion’ than in resolving a

12(b)(6) motion for failure to state a claimld. at 13-14 (quoting 5A Charles A. Wright &

Arthur R. Miller, Federal Practice and Procesl&r1350 (2d ed. 1987) (alteration in original)).
Additionally, unlike witha motion to dismiss under Rule 12(b)(6), the Court “may consider
materials outside the pleadings in deciding Wwhaeto grant a motion to dismiss for lack of

jurisdiction.” Jerome Stevens, 402 F.3d at 1Z&® also Venetian Casino Resort, L.L.C. v.

E.E.O.C., 409 F.3d 359, 366 (D.C. Cir. 2005) ¥&n the present postuoé this case — a
dismissal under Rule 12(b)(1) apeness grounds — the court maysider materials outside the
pleadings”).

Rule 12(b)(6) provides for the dismissal ofaation where a complaint fails “to state a
claim upon which relief can be granted.” Whka sufficiency of a amplaint is challenged
under Rule 12(b)(6), the factudlemations presented in it must peesumed true and should be

liberally construed in plaintiff's favor. Lea¢rman v. Tarrant Cty. Narcotics & Coordination

Unit, 507 U.S. 163, 164 (1993). The notice pleading rules are “not meant to impose a great

burden on a plaintiff,” Dura Pharm., Inc.Broudo, 544 U.S. 336, 347 (2005), and he or she

must thus be given every favorable inference ttiiay be drawn from the allegations of fact.

Bell Atlantic Corp. v. Twombly, 550 U.$44, 584 (2007). Although “detailed factual




allegations” are not necessdoywithstand a Rule 12(b)(@otion, Twombly, 550 U.S. at 555,
“a complaint must contain sufficient factual matter,egoted as true, to state a claim to relief that

is plausible on its face.” Ashcroft v. Idha29 S. Ct. 1937, 1949 (2009) (internal quotation

omitted). Plaintiff must put forth “factual contahat allows the court to draw the reasonable
inference that the defendant is liable for thisconduct alleged.” IdThough a plaintiff may
survive a 12(b)(6) motion even if “recovery igyeemote and unlikely,” Twombly, 550 U.S. at

555 (citing_Scheuer v. Rhodes, 416 U.S. 232, 23G4)), the facts alleged in the complaint

“must be enough to raise a right to relibbae the speculative level.” Id. at 555.

1. Analysis

Defendants argue as a threshold matterRkantiffs’ Complaint must be dismissed
because, under the Mine Act’s exclusive adstrative enforcement regime, this Court lacks
jurisdiction over each of Plaintiffs’ claims. Evénurisdiction is proper, Defendants contend,
Plaintiffs have failed to pleadé€ts sufficient to survive this Math. The Court will first address
Plaintiffs’ constitutional claims. Before disssing the merits, however, the Court will resolve
Defendants’ jurisdictional argument.

A. Due Process Claims

1. Rule12(b)(d)

According to Defendants, Plaintiffs’ clainase nothing more than pre-enforcement
challenges that, under 88 814, 815, and 816, are subjde Mine Act’'s administrative review
process and thus the exclusive initial jurisdictodthe Federal Mine Safety and Health Review
Commission. Plaintiffs respondattheir claims may not propgrbe classified as either
enforcement or pre-enforcement, arguing thay tlarise entirely outside of the enforcement

scheme” and are thus not subject to the Act’'s ekausdministrative review process. Opp. at 6.



Instead of seeking this Court'sview of any particular ventiln-plan dispute, Plaintiffs
challenge the constitutionality tie administrative review proge for ventilation-plan disputes
as a whole — claims over which Plaintiffssert this Couttas jurisdiction.

To determine whether a court’s jurisdastiis limited by an administrative review
process, that court must consider first, whetherstatute at issue in fact provides an exclusive
administrative review scheme, and second, wheltgeclaims at issue are of the type that

Congress intended to fall within that schensee Sturm, Ruger & Company, Inc. v. Chao, 300

F.3d 867, 871 (D.C. Cir. 2002) (citing Thundgasin Coal Co. v. Reich, 510 U.S. 200, 212

(1994)). As a general mattéwhen Congress creates procedudeEsigned to permit agency
expertise to be brought to bearmarticular problems,’ those prahéres ‘are to be exclusive.”

Free Enterprise Fund v. Public Compamcéunting Oversight Board, 130 S. Ct. 3138, 3150

(2010) (quoting Whitney Nat. Bank in JeffersonmiSfav. Bank of New Orleans & Trust Co., 379

U.S. 411, 420 (1965)). As the Supreme Coutffirezed last year, however, “[p]rovisions for
agency review do not restrict judicial reviemless the ‘statutory schne’ displays a ‘fairly
discernible’ intent to limit jurisittion, and the claims at issuaésof the typeCongress intended

to be reviewed within th[ejtatutory structure.”_Id. (quimg Thunder Basin, 510 U.S. at 207,

212 (1994) (internal citations omitted)). “Whetlaestatute is intended to preclude initial

judicial review is determineddm the statute’s language, struetuand purpose, its legislative
history, and whether the claims dag afforded meaningful review.” Thunder Basin, 510 U.S. at
207 (internal citations omitted). Courts “presume that Congress does not intend to limit
jurisdiction if ‘a finding of preclusion could foreclose all meaningfdlicial review’; if the suit

is ‘wholly collateral to a statute’s review provisgdnand if the claims are ‘outside the agency’s
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expertise.” _Free Enterprise Fund, 130 Sat8150 (quoting Thunder Basin, 510 U.S. at 212-13

(internal citations omitted)).

Neither party disputes, andettanguage of the statuteat with the Supreme Court’s
decision in Thunder Basin make clear, that thaévict creates an exclusive administrative
review procedure for ordinary pre- and post-enforcement challenges to the Act. Section 814
requires the Secretary of Labor to issue a omatwith reasonable promptness” whenever he
“believes that an operator of a coal . . . minehas violated this @pter, or any mandatory
health or safety standard, rule, order, or regaigbromulgated pursuant to this chapter . . . .”
Upon receiving a citation, a mine operator musthin 30 days, decide whether to contest the
citation. 8 815(a). After 30 days, an un@stéd “citation and thegroposed assessment of
penalty shall be deemed a final order of thenBassion and not subject to review by any court
or agency.”_Id. A mine operator wishing tontest a citation must notify the Secretary of his
intent to do so, after which “the Secretaralsimmediately advise tnCommission of such
notification, and the Commission shall affordapportunity for a hearing.” § 815(d). Appeals
from the Commission are made directly to th&. Court of Appeal 8§ 816(a)(1).

In Thunder Basin, the Supreme Court considered an attempt by a mine operator to
circumvent the Mine Act’s administrative rew process by seeking an injunction against
MSHA'’s enforcement of § 813 before the agerssued a citation for theperator’s violation of
the Act. The Supreme Court held that “the statutory-review schethe Federal Mine Safety
and Health Amendments Act of 1977 . . . prevendsstrict court fronexercising subject-matter
jurisdiction over a pre-enforcemt challenge to the Act.” 510 U.S. at 202. “The Act’s

comprehensive review process doesdistinguish between preenforcement and

11



postenforcement challenges,” the Supreme Courtd, “but applies to all violations of the Act
and its regulations.”_ld. &08-09 (citing § 815(a)).

Not all claims relating to the Mine Act, however, necessarily fall within the Act’s
administrative review scheme. The Supreme Cmaffirmed in_ThundeBasin that district
courts retain jurisdiction “oveslaims considered ‘wholly “collatal” to a statute’s review
provisions and outside the agencgigertise, . . . particularhyhere a finding of preclusion
could foreclose all meaningful judicial reviewld. at 212-13 (internal citations omitted).

A fundamental dispute in the present casehsther Plaintiffs’ claims “are of the type
Congress intended to be reviewed within [the Mkog's] statutory schemé&or whether they are
wholly collateral to that scimee. Id. at 212. Defendants camdethat Plaintiffs’ claims are
“garden-variety” pre-enforcement challengeshe Act and thus within the Commission’s
exclusive jurisdiction. Reply & As the facts of this caskauild not be distinguished from
those underlying the decision_in Thunder BaBiefendants argue, this Court must similarly
dismiss Plaintiffs’ claim$or want of jurisdiction.

Thunder Basin involved a dispute over § 818{ the Mine Act and a corresponding
regulation, which permit employees of a mine to select a representative to accompany the
Secretary of Labor during inspections of th@enand to obtain certain health and safety
information. 510 U.S. at 203. Once the mine eygés designate their representative, the mine
operator is required, under 30 CFR 8§ 40.4, to pbte mine information regarding these
designees. Id. at 203-04. When Thunder B&sial Company’s non-union employees selected
two non-employee members of theited Mine Workers of America as their representatives, the
Company refused to post the information aboutelteEsignees. Id. at 204. The MSHA district

manager issued the Company a letter instructitmgpbst the miners’ designated representatives.
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Id. Before MSHA could issue a citation for the aitobn, the Company filed gun U.S. District
Court seeking pre-enforcemenjunctive relief, on the grouhthat the designation of non-
employee UMWA representatives violate@ @ompany’s rights under the National Labor
Relations Act._Id. at 205. The Compangwed that “requiring it to challenge the MSHA'’s
interpretation of 30 U.S.C. 8§ 813(f) and 30RCpBt. 40 through the statutory-review process
would violate the Due Process Clause offitith Amendment, since the company would be
forced to choose between violating the Act araliinng possible escalag daily penalties, or,
on the other hand, complying withe designations and sufferinmgeparable harm.”_Id.

In determining that the district court lakjurisdiction over Thunder Basin’s claim for
injunctive relief, the Supreme Court considereslltgislative history of the Mine Act, with
special attention to the 1977 andments: “Congress expressedipalar concern that under the
previous Coal Act mine operatorsutd contest civil-penalty assessmedgsiovo in federal
district court once the administrative revipwocess was complete, thereby ‘seriously
hamper[ing] the collection of civil penalties.Td. at 210-11 (citation to the Mine Act’s
legislative history omitted). “We consider thgildative history and these amendments to be
persuasive evidence that Congress intended eotdirdinary challenges under the Mine Act to a
single review process.” lat 211 (emphasis added).

The procedural posture of Riiffs’ claims can be distiguished from Thunder Basin’s
claim for injunctive relief. Sdmns 814 and 815 provide that mioperators who violate the Act
receive citations that they mugintest, if at all, before theommission. As Plaintiffs point out,
they have not committed a violation of the Actlatlat alone received a citation for violating it.
See Opp. at 11. They will not, consequently, rexéie citation that would allow them access to

the Commission and the hearing ttiaty seek, thus foreclosingfieaningful judicial review.
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Thunder Basin, 510 U.S. at 213 (quoting McNarHaitian Refugee Center, Inc., 498 U.S. 479,

496 (1991)). Defendants argue that all Plaintifed do to receive a hearing is to ask for a
citation; such “technical violation” of éhAct would, according to them, trigger the
Commission’s jurisdiction. Mot. at 18. This im@ithat Plaintiffs’ suit here refers to particular
unresolved disputes or redrégsa specific mine-ventilation plan. On the contrary, through
Counts I, Ill, and V, Plaintiffs ask the Court notresolve individual pladisputes, but to answer
broad constitutional questions about whether@oemmission’s review process itself affords
them the process they are due under the Fifthrament. As Plaintiffs do not contest any civil
penalty or order of the Agency, furthermorast@ourt’s review of Plaintiffs’ constitutional
claims would not hamper the collection of cipénalties or the Agency’s enforcement of the
Act.

A finding of jurisdiction, morever, would be consistentith decisions since Thunder
Basin from the Supreme Court and our CourAppeals, which have upheld district court
jurisdiction over broad constitutional challengestioer statutes with exclusive administrative
enforcement regimes. While the outcomes in chiseshese rest largely on the language of the
statutes at issue, the precedamtsnevertheless instructive.

Free Enterprise Fund presented a clear exaaf@ewholly collaterd’ challenge to the

Sarbanes-Oxley Act of 2002. 130 S. Ct. 3138. &katreated the Public Company Accounting
Oversight Board, comprised of members apairity the Securities and Exchange Commission,
with broad administrative and enforcement paater for example, promulgate rules, conduct
investigations, initiate disciplinary proceedingad impose sanctions for violations of the
Securities Exchange Act of 1934. See id. at 348.7-The Sarbanes-Oxley Act also established

an administrative review structure that empaudethe SEC to review Board-issued rules and
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sanctions._See id. at 3150. Final orders ef@ommission could be appealed directly to the
federal courts of appeals. Id. Free Entegfund challenged therBanes-Oxley Act on the
grounds that it contravened separation of powgrsonferring wide-ranging executive power on
Board members without subjecting them tegtdential control and that it violated the
Appointments Clause of theo@stitution. _Id. at 3149.

The government argued lack of jurisdiction, claiming that Free Enterprise Fund should
have challenged the constitutionality of 8eard by seeking Comssion review of “the
Board’s ‘auditing standards, regestion requirements, or other ral& or by incurring a sanction
by ignoring Board requests for documents antinesy in order to appeal the sanction to the
Commission._ld. at 3150-51. upholding district court jurisdion, the Supreme Court rejected
both of the government’s suggestions, observiag finee Enterprise Furidbject[s] to the
Board’s existence, not to anyitd auditing standards” and concluding that its “general challenge
to the Board is ‘collateral’ to any Commission orders or rules from which review might be
sought.” _Id. at 3150. The Court further found, “@\jo not consider this a ‘meaningful avenue
of relief,”” noting, “We normally do not require pl#iffs to ‘bet the farm . . . by taking the

violative action’ before ‘testig the validity of the law.”_Id. at 3151 (quoting Medlmmune, Inc.

v. Genentech, Inc., 549 U.S. 118, 129 (2007)).

General Electric Company v. EPA, 36@é& 188 (D.C. Cir. 2004) (GE I), involved a

challenge to the Comprehensive EnvironmeR&dponse, Compensation, and Liability Act’s
(CERCLA) unilateral administtave order (UAO) regime, through which the EPA can order a
potentially responsible party to clean up a hdaas site, without befieof a pre-clean-up

hearing and with sanctions for n@mapliance, and only afterward seek to recoup its costs. Id. at

189-90. CERCLA 8§ 113(h) “divests federal courtgupisdiction to entedin ‘any challenges to
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removal or remedial action selected [by BEfeA under CERCLA 8§ 104] do review any order
issued under [§ 106(a)].”_Id. at 191 (quoting 451C. § 9613(h)). GE sought a “declaratory
judgment that the provisions of CERCLA relating to the unilateral administrative orders regime,
namely 88 106(a), 107(c)(3), and 113(h), @meonstitutional under the Due Process Clause of
the Fifth Amendment.”_Id. at 190. GE allegédt “the combination of the absence of pre-
enforcement review and massive penalties@rcompliance with a UAO ‘imposes a classic

and unconstitutional Hobson’s choice: Either dthimg and risk severe punishment without
meaningful recourse or compiynd wait indefinitely before hawy any opportunity to be heard

on the legality and rationality dfie underlying order.”_Id.

The D.C. Circuit found that the languageSof13(h) did not baGE’s challenge to
CERCLA in district court._Id. at 191. kBnacting 8 113(h), Congress, the court found, had only
limited federal court jurisdiction over two enurated types of claims — challenges to § 104
actions and 8§ 106 orders. Id. The court cathet: “GE’s due process challenge to CERCLA’s
administrative orders regime is not a challetggthe way in which EPA is administering the

statute in any particular remowad remedial action or order, brdther is a challenge to the

CERCLA statute itself. As such, GE’s facial constitutional challenge does not fit within the

plain text of 8§ 113(h)’s refenee to ‘any challenges . . ” .1d. (emphasis added).

In finding the district court ljurisdiction over GE’s faciatonstitutional challenge, the
D.C. Circuit went furthergpining, “Even if 8 113(h) were ambiguous regarding constitutional
challenges, our holding that GE’s constitutioclallenge is not barred by § 113(h) would
comport with precedent distinguishing betweaaidl, or ‘systematic,” and as-applied, or

particularized challenges.” Id. at 192 (citing Johnson v. Robison, 415 U.S. 361, 373-74 (1974)
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(provision barring review ahdividual veterans’ benefdeterminations did not bar
constitutional challengm® statute itself)).

In General Electric Company v. Jackson, €18d 110 (D.C. Cir. 2010) (GE Il), the D.C.

Circuit expanded its ruling in GE | to include GEpattern and practice” claim — that “EPA’s
policies and procedures fasuing UAOs exacerbate CERCLA@stitutional deficiencies.”
Id. at 116. The D.C. Circuit drew its distinctibatween “collateradnd particularized claims.”
Id. at 126. The court wrote: “Section 113(h) is quaitzr: it only prohibitglistrict courts from
reviewing UAOs before enforcement or reiméement proceedings have been initiated.
Nothing in the provision bars a pattern and practiedlenge that seeks nelief with respect to
any particular UAO. To be sure, as EPA empessithe district coudid calculate a UAO error
rate. But significantly for the section 113(h) isdefore us, GE sought nelief with respect to
individual UAOs, nor did the districtourt grant any.” 1d. at 125.

GE Il, the D.C. Circuit found, was controlled by the Supreme Court’s decision in

McNary v. Haitian Refugee Center, Inc., 498 W%9 (1991)._Id. at 125. In McNary, the

Supreme Court held that “thegoh language of the immigration statute [at issue] — which barred
review ‘of a determination respting an application’ for speadiagricultural worker (SAW)
status, 8 U.S.C. § 1160(e)(1) — reéetonly to judicial review of ‘&ingle act rather than . . . a
practice or procedure employed in making decisions. Thus, althougthe statute prohibited
courts from reviewing denials afdividual applications for SAW status, district courts could
nonetheless consider ‘general collateral cha#tertg unconstitutional practices and policies used
by the agency in processiagplications.” _Id.

The D.C. Circuit rejected EPA’s readingMEtNary to require that “plaintiffs like GE

who seek to bring pattern apdactice challenges first shahat the statute provides no
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meaningful judicial review for their claims.”_Id. at 125. “Properlydr&she court concluded,
“McNary’s conclusion that the imigration statute’s jurisdiain-stripping provision presented
no bar to a pattern and practice suit did not ddpe the unavailability of alternative means of
judicial review. Instead, it restemhtirely on the Court’s analysié the jurisdictional provision’s
text: ‘Given Congress’ choiagf statutory language, we cdade that challenges to the
procedures used by INS do not falthin the scope of [the jurisdictional bar]. Rather, we hold
that [that provision] adges only to review of denials of dividual SAW applications.”_Id. at
126.

Plaintiffs are correct that their constitutibi@e process claims in the present case, like

those in Free Enterprise Fund, McNary, andl@BEd 11, present broaf@cial and systemic

challenges that fall outside the Mine Act’s staty review scheme. Section 815 describes the
review procedure a mine operator must folloveontest “the issuance or modification of an
order[,] . . . citation[,] . . notification of proposed assessmeha penalty[,] . . . or the
reasonableness of the lengthabfatement time fixed in atation,” in connection with a
“violation” of the Act. Nothing in théanguage of 88 814, 815, 81,823 precludes broad
constitutional due process challenges to thafagilidity of the Mine Act’s procedures for
adjudicating ventilation-plan gjputes, or to MSHA's polices and practices for administering
these procedures, divorcedrn any individual ventilabn-plan dispute.

For these reasons, the D.C. Circuit's decisn Sturm, Ruger & Company, Inc. v. Chao,

300 F.3d 867 (D.C. Cir. 2002), provides Defendard support. Sturm Ruger involved the
comprehensive administrative review structueated by the Occupations Safety and Health Act
(OSHA). OSHA propounded a survey designedditect information about workplace health

and safety, which Sturm Ruger completed. I@6#. Based on the information provided in the
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survey, OSHA sent inspectors to a Sturm Rugelitigoivhere they were denied entrance. Id.
OSHA obtained a warrant and latsesued Sturm Ruger citatiofa violations of safety and
health standards discovered during the ensmisigection. _Id. Sturm Ruger challenged the
citations through OSHA'’s admisirative review scheme andwed to suppress the evidence
obtained during the inspection, “arguing thatregulation authorized OHSA to collect the
survey data that it used to target employersiispection, and that theaisf the data violated
the Fourth Amendment.”_Id. at 870. Whilau8Bh Ruger’s administrateszchallenge was still
pending before the Occupational Safety am@lth Review Commission, the company filed a
parallel action in federalistrict court seeking “both a diaratory judgment and an injunction
barring OSHA from compelling compliance witine DCI survey, from conducting inspection
programs that rely on survey data, and from ‘pursuing enforcement proceedings under the
unlawful targeting inspection programs.” _Id. (citation omitted).

Significantly and unlike Plaintiffs in the @sent case, Sturm Ruger did “not suggest[]
that its claims [could not] badequately adjudicated in the . .. anticipated enforcement
proceeding.” _1d. at 869. Instead, like Thun&asin, the D.C. Circuit found that Sturm Ruger
sought to short-circuit the adnistrative process through tkiehicle of a district court

complaint. _Id. at 876 (distinguishing Sturm Ruffem National Mining Ass’n v. Department of

Labor, 292 F.3d 849 (D.C. Cir. 2002), holding tmattwithstanding the rule of Thunder Basin, a
district court had jurisdiction thear a “generic” challenge tegulations issued under the Black
Lung Benefits Act).

In finding jurisdiction here, the Coutbes not deny thahe Commission may
occasionally address constitutional questionadividual enforcement proceedings, see

Thunder Basin, 510 U.S. at 215, such as whenia operator contests a citation on the ground
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that the regulation he was cited for violatingswanconstitutional. In afition, the presence of a
constitutional claim alone will not convert anforcement dispute under the Mine Act into a
federal case. The Supreme Court in ThunderrBasiwever, was careful tote that “petitioner
expressly disavows any abstracalidnge to the Mine Act’s statiory review scheme, but limits
its due process claim to the present situatrtbere the Act allegedly requires petitioner to
relinquish an independent sigdry right.” Id. at 218 n.22.

Unlike Sturm Ruger and Thunder Basin, Plaintiffshe present case, through their facial

and pattern-and-practice due process claims, present broad, systemic constitutional challenges to
the Mine Act and MSHA'’s administration of it thate not tied to any individual enforcement
challenges and through which Plaiistdo not seek redress for any individual ventilation-plan
disputes. The language of the statute does wbilpt Plaintiffs from bringing these claims in
this Court; they are not clainad the type that Congress intendede heard exclusively through
the Mine Act’s administrative review processgdaif Plaintiffs are correct that the Mine Act
provides no dispute-resolution pr@sewvhen their ventilation-plan getiations are at an impasse,
they are claims for which Plaintiffs will be ied all judicial review if this Court lacks
jurisdiction. As a result, jurisction over Plaintiffs’ constitutiorlachallenges in Counts I, llI,
and V is proper. The Court will now tuta the merits of those claims.
2. Rule 12(b)(6)

In addition to contesting juristtion, Defendants have alsayarously disputed the merits
of Plaintiffs’ constitutional @ims. Plaintiffs here havedught both a facial constitutional
challenge, as well as as-applied or pattern-aadtjge challenges. The Court will consider them

separately.
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a. Facial Challenge (Count I)

Although the parties did not agree whetheisgiction was proper here, they do concur
that if jurisdiction exists for Gunt | — Plaintiffs’ facial constitiional challenge to the Mine Act —
the question is now ripe for this Court’s reviemd no discovery is nesgary. Hearing Tr. at
11:24-25. Plaintiffs’ facial challenge is brougimder the Fifth Amendment and asserts a denial
of procedural due process. More concretely rfifés point to the absence of dispute-resolution
procedures for ventilation-plan disputes.

A “facial challenge to a legislative Act is, of course, the most difficult challenge to

mount successfully.”_GE Il, 610 F.3d at 111¢gng United States v. Salerno, 481 U.S. 739,

745 (1987)). “Although the precise standard fordhchallenges remains ‘a matter of dispute,’

United States v. Stevens,  U.S. __, 130 S1&#7, 1587 (2010), to praVga plaintiff] must

establish either *“that no set of circumstas exists under which [the Mine Act’s dispute-
resolution procedures] would be valid,” or tfthibse provisions] lack [&ny “plainly legitimate

sweep.”” Id. (quoting Salerno, 481 U.S.75, and Washington v. Glucksberg, 521 U.S. 702,

740 n.7 (1997) (Stevens, J., concurringh@ judgments) (citations omitted)).

The Due Process Clause of the Fifth Amendment mandates, “No person shall ... be
deprived of life, liberty, or propty, without due process of law.The first inquiry in every due
process challenge is “whether thaiptiff has been deprived of agtected interest in ‘liberty’ or
‘property.” Only after finding the deprivation afprotected interest do we look to see if the

[government’s] procedures comport with due pescé GE Il at 117 (quoting Amer. Mfrs. Mut.

Ins. Co. v. Sullivan, 526 U.S. 40, 59 (1999). tis second step, “we apply the now-familiar

Matthews v. Eldridge balancingste considering (1) the sigieance of the private party’s

protected interest, (2) the government’s inter@sd, (3) the risk ofreoneous deprivation and
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‘the probable value, if any, of additional arbstitute procedural sajaards.” Id. (quoting

Matthews v. Eldridge, 424 U.S. 319, 335 (1976)).

The parties hotly contest tiggiestion of whether Plaintiffs have adequately pled a
protected property interest. timeir Complaint, Plaintiffs allege: “When in the course of a
ventilation plan approval process MSHA refuseapgprove the Plaintiffsyentilation plans, or
conditions approval of such plans on arbitrgrgunds, the Plaintiffs are deprived of their
constitutionally protected interests in a safel healthy workforce, gheconomic viability of
their operations, and the rightdevelop and implement ventilation plans suitable to their
particular mine.” Compl., 1 61. Although theggeme Court has suggestihat mine operators
may possess some private property interesésTeander Basin, 510 U.S. at 217 n.21, as in other
highly regulated industries, “Corggs’ interest in regulatintpe mining industry may justify
limiting the private property interesbf mine operators.”_1d.

The Court need not decide now whether Plstiave in fact suffeed a deprivation of a
protected property interesEven if they could so prove, thegnnot show that there exists no set
of circumstances in which the government'sqadures for resolving and reviewing mine-
ventilation-plan disputes ogport with due process.

In Count I, Plaintiffs alleg®ne primary due process deficiency with the Mine Act’'s
ventilation-plan approval process — namely, that the “Mine Act does not provide for any dispute-
resolution procedure with respeotventilation plan approvals the event the Plaintiffs and
MSHA reach an impasse regarding one or npba@ provisions|,] . . . or MSHA refuses to
approve a submitted plan or adopts an arbitraritippswvith respect to the plan that is based on
generic beliefs unrelated to theesfic conditions or mining systeat the mine . ...” Compl., |

62.

22



Defendants dispute Plaintiffs’ assertion thahe operators have access to no dispute-
resolution process to redietheir grievances stemmifrgm MSHA'’s conduct during the
ventilation-plan approval process. When a mine operator and MSHA “reach an impasse
concerning one or more ventila plan provisions[,] . . . the operator may initiate the
administrative review process [88 815 and 816] by refusing to adopt the plan and requesting that
the Secretary issue a citation for what is kn@sra ‘technical violation.” Mot. at 5. By
seeking a “technical citation”dm the agency, Plaintiffs caonvert a dispute over a mine-
ventilation plan into an enforcement actioronder to obtain administrative and, eventually,
judicial review.

Plaintiffs respond that the “tenltal violation” avenue toeview in ventilation-plan
disputes is “a fiction'that cannot provide meigful relief. Opp. aR3-24. They suggest three
primary arguments for why MSHA'’s technical-vaion review procedurdail to comport with
due process. First, Plaintiffs argue that bec#lusé/ine Act itself does not explicitly authorize
the Commission to hear ventilati-plan disputes, these disputes are outside the Commission’s
jurisdiction. 1d. at 26. Plaintiffs “recognizbat the Commission Baon occasion, assumed
jurisdiction over ‘plan disputeshrough the ‘technical violatiorprocess described by MSHA.”
Id. (citing C.W. Mining, 18 FMSHRC 1740, 174®@ct. 1996)). “But that only means,”

Plaintiffs argue, that “the prtice has not been subjected to judicial scrutiny.” Id. Here
Plaintiffs are wrong.

Although not explicitly considéng whether they comport with the Due Process Clause,
the D.C. Circuit has referred with approvaM&HA'’s ventilation-plarapproval and review
procedures, and, describing the path to adstretive review veryike MSHA's “technical

violation” option, determined that the Mine Actikes an appropriate balee in ventilation-plan
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negotiations between a mine operator and MSHAZeigler Coal Co., that court considered

whether permitting MSHA to enforce ventilation plans as mandatory health and safety standards
would allow the Agency to circumvent thgorous procedures it must follow under § 101 to

pass such standards. In other words, thenfffahere challenged MSHA's ability to simply

insist on the inclusion of the new standardghmvarious mine plans operators must adopt. 536
F.2d at 407. The D.C. Circuit dismissed thamiffs’ fears of “mine inspectors run riot,

ignoring the 8§ 101 procedures amahgly insisting that newly formlated standards be included

in one or another of the plans each operat@stradopt.” _Id. at 406. “Because we read the

statute as placing quite narrow limits on the subjeatter properly treated ventilation plans,

and because the operator has a mechanism aeditabssure that plans do not exceed these

limits, we conclude that enforcing duly adoptedtiation plans poses rbreat to the continued
vitality of § 101.” Id.(emphasis added).

The Zeigler Court described the limits BISHA’s control over tle content of mine-
ventilation plans, as well as an appeal mecimatilee the one Defendants point to in the present
case: “While the plan must also be approvedheySecretary’s representative, who may on that
account have some significant leverage in detangiits contents, it does not follow that he has
anything close to unrestrained power to imposederRor even where the agency representative
is adamant in his insistence that certain condittmscluded, the operator retains the option to
refuse to adopt the plan in the form requireltl’ at 406-07. “The agency’s recourse to such a
refusal to adopt a particular plan appears tthbenvocation of the civand criminal penalties
of [8§ 814], which require an opportunity for pubtiearing and, ultimately, appl to the courts.”
Id. at 407. An “[a]ttempted inclusion of [pantiar plan provisions] could be successfully

contested by the operator in an enforcemetmabrought by the Secretary.” Id. “Thus an
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operator might contest an action seeking tmgel adoption of a plan, on the ground that it
contained terms relating not to the particuliacumstances of his me, but rather imposed
requirements of a general nature which shoutde properly have been formulated as a
mandatory standard, under the psdons of [§ 811].”_Id.

While Zeigler supports Defendants’ argumtrat there has been judicial scrutiny,
Defendants also maintain that current practiceatestnates that due process is afforded. They
point to numerous cases before the Commissioroarappeal before the D.C. Circuit, in which
parties followed MSHA'’s recommended courseacfion in this case: incurring a citation for
operating a mine without an approved plan fat Jang enough to contest the resulting citation
and then seeking relief in the underlyjpign dispute from the Commission.

For example, in Secretary of LaborGarbon County Coal Co., 7 FMSHRC 1367 (1985),

the Commission observed:

The requirement that the Se@mst approve an operator's mine
ventilation plan does not mean that an operator has no option but to
acquiesce to the Secretary’s desiregarding the contents of the
plan. Legitimate disagreementstaghe proper course of action are
bound to occur. In attempting to resolve such differences, the
Secretary and an operator musgoigate in good faith and for a
reasonable period concerning apdited provision. Where such
good faith negotiation has taken place, and the operator and the
Secretary remain at odds ovar plan provision, review of the
dispute may be obtained by the operator’'s refusal to adopt the
disputed provision, thus tggring litigation before the
Commission.

Id. at 1371. The Commission there revieweslftcts of the part# negotiations, the
ventilation-plan proposals, atide particular circumstancesggent at the mine in question,
ultimately determining that “MSHA''s decision . was not based upon particular circumstances
at the [mine], but rather was imposed as a génel@applicable to &mines.” 1d. at 1375.

Thus, the Commission found, “MSHA’s ingsice upon the [additional] provision, MSHA’s
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revocation of Carbon Countylentilation plan, and MSHA’subsequent citation of Carbon
County for a violation of section 75.316 werat in accord with applicable Mine Act
procedure.”_ld.

Similarly, in Secretary of Labor v. Peady Coal Co., 18 FMSHRC 686 (1996), when the

Secretary refused to approve a ventilatiangdbr Peabody’s mine that did not contain a
particular provision, Peabody appadigrcontinued to operate its me without an approved plan.
Id. at 687-88. MSHA then issued Peabodytation for so operating. Id. at 688. Peabody
“submitted, under protest, a plan containing trevsion required by the Secretary” and then
“filed a notice of contest and a hearing wakllield. The Commission concluded that
“substantial record evidence suppdhe [administrative law] judge®nding that the previously
approved plan was unsuitable and the new provisessuitable to conditions at the Martwick
Mine.” Id. at 691.

Peabody appealed the Commiss#oniling to the District o€olumbia Circuit._Peabody

Coal Co. v. Federal Mine Safety and Hied&Review Commission, 111 F.3d 963 (D.C. Cir.

1997). The D.C. Circuit described the postoiréhe case thus: “Petitioner Peabody Coal

Company seeks review of the decision & Bederal Mine Safety and Health Review

Commission accepting the Mine Safety and Health Administration’s decision not to approve any
ventilation plan for the Martwick mine . . .ahdid not provide foventilation during roof

bolting.” Id. at 963. Peabody alleged thdte'tMSHA imposed this requirement without

affording adequate consideration to whether#grirement is ‘suitabl to the particular

conditions in the mine[, and] . . . contend[#tht the agency instead based its decision upon
conditions and considerations tlase common to all mines ankdosild therefore have initiated a

rulemaking.” 1d. The D.C. Circuit observétht “the MSHA is fredo regulate in an
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adjudicatory proceeding a risk that may be camro a large number of mines provided that an
identifiable attribute of the partitar mine being regulated is shovangive rise to that risk,” and
applied the APA, 5 U.S.C. § 706(2), to find that MSHA did not aaarbitrarily or capriciously
when deciding to apply that requirement to Pegt®omine. Id. The D.CCircuit’s decisions in

Zeigler and Peabody thus indicate that the Casion can and does hear mine-ventilation-plan

disputes in the context of enforcement actions.

Plaintiffs’ second argument relates to the mamme&vhich disputes are resolved. They
argue that they cannot be requireditaate the law — as they muetleast declartheir intent to
do in order to receive a citati under MSHA's “technical violationirocedures — so that they

may get their grievance heard by the Commissiopp. at 24 (citing Free Enterprise Fund, 130

S. Ct. at 3150). Free Enterprise Fund, Piésndrgue, stands fahe proposition that an

administrative regime that requires them to ireeitation in order to dilenge the validity of a

statute does not afford meaniangfeview. _Id.; 130 S. Cat 3150-51 (quoting Medimmune, Inc.,

549 U.S. at 129; Thunder Basin, 510 U.S. at 212)).

In Medimmune Inc., the Supreme Court expéal: “Our analysis must begin with the

recognition that, where threatened action by govent is concerned, we do not require a
plaintiff to expose himself to liability beforeibging suit to challenge éhbasis for the threat —

for example, the constitutionality of a law threatened to be enforced. The plaintiff’s own action
(or inaction) in failing to violate the law elimates the imminent that of prosecution, but
nonetheless does not eliminate Agdidl jurisdiction.” 549 U.Sat 128-29 (emphasis deleted).

Free Enterprise Fund and Medimmune defigen the Supreme Court’s long standing

holding in_Ex Parte Young, 209 U.S. 123 (1908)nder Ex Parte Young and its progeny, a

statutory scheme that imposes penalties on thesking judicial revievis unconstitutional if
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‘the penalties for disobedience are by fines smmous . . . as to intiildate the company and its

officers from resorting to the courts to test viadidity of the legislabn.” General Electric Co.

v. Jackson, 595 F. Supp. 2d 8, 17 (D.D.C. 2009) (qgdD9 U.S. at 147). “Statutes prescribing
significant penalties foviolators are ngper se unconstitutional, however. Rather, if a party
challenging a penalty or a staguh ‘good faith’ may not be pelized, then the statute may be

constitutional under Ex Parte Young.” (diting Reisman v. Qdlin, 375 U.S. 440, 446-47

(1964)).

In the present case, Ex Parte Young doeserater MSHA'’s technical-violation review

process for mine-ventilation-plan disputes unconsbibal. Plaintiffs conceded that for a mine
operator who obtains a technicahtion to obtain review of a @h dispute, but ultimately loses
before the Commission and the Court of Appdadsause “it's been a cooperative process [with
MSHA], the penalties probably usuakre fairly small. It is notneant to be punitive.” Hearing
Tr. at 9:6-9. Plaintiffglo not suggest that, for those moperators who succeed in obtaining
technical violations, “the penalties for [refngito adopt MSHA'’s suggested plan provisions] are

by fines so enormous . . . as to intimidatedbmpany” from seeking review. Ex Parte Young,

209 U.S. at 147.

But even if the fines were sufficiently largo raise concerns under Ex Parte Young, as

Plaintiffs suggest they might liflethe citation is not for a “techoal violation,” but rather for an
intentional violation of the Mine Act, the Sigmne Court in Thunder Basin explicitly addressed
and dismissed this concern on the ground treastatute afforded mine operators sufficient
procedural safeguards. See 510 U.S. at Zt® Thunder Basin Court first explained the
procedures in that case:

Nor will petitioner face any serious prehearing deprivation if it
refuses to post the designationkile challenging the Secretary’s
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interpretation [of § 813]. Although the Act's civil penalties
unguestionably may become onerous if petitiorfemoses not to
comply, the Secretary’s penalty assessments become final and
payable only after full reviewoy both the Commission and the
appropriate court of appeals. B0S.C. 88 820(i) and 816. A mine
operator may request that the Commission expedite its proceedings,
8 815(d), and temporary relief of centarders is available from the
Commission and the court of appeals. 8§88 815(b)(2) and 816(a)(2).

Id. at 217-18. The Supreme Court then codety “[T]his case does nptesent the situation

confronted in Ex Parte Young, . . . in whicle goractical effect ofoercive penalties for

noncompliance was to foreclose all access to the courts. Nor does this approach a situation in
which compliance is sufficiently onerous aneimve penalties suffiently potent that a
constitutionally intolerable choice ght be presented.” Id. at 218.idtequally true in this case
that the technical-violation citaitn procedure does not resultcioercive penalties or deprive
Plaintiffs of court access.

Plaintiffs’ third and final complaint is théte technical-citation process is found only in
MSHA'’s policy guidelines and is not codified amy statute or regulatioft;is thus not binding

on the Agency. Opp. at 27 (citing Brock v. Cathedral Bluffs Shale Oil Co., 796 F.2d 533, 537

(D.C. Cir. 1986)). Given its non4hdling status, Plaintiffs assehat they cannot rely on the
technical-citation procedure as an avenueeview. 1d. Because “MSHA will only issue a
citation for a ‘technical violation’ if it agreesith the operator thategotiations are at an
impasse,” a mine operator cannot always reaefCommission in an expeditious manner
without incurring steeper palties for a “wilful” violation. Id. at 28-29.

This argument, however, does not belong &irRiffs’ facial challenge, as it raises
factual questions about how the Agency actuadlgninisters the Mine Ac- questions that are
more properly considered in an as-applied chghe Plaintiffs must show that “no set of

circumstances exists” in which the Mine Act'simv procedures for vilation-plan disputes
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are constitutional; as such, they cannot careyr thurden by proving than some circumstances
MSHA refuses to follow its policy of giving citatns for “technical violations” or prevents a
mine operator from timely reaching the Commission.

Because the Court therefore finds that the Mine Act is facially constitutional, Count | will
be dismissed.

b. Pattern-and-Practice Chlenge (Counts Ill and V)

Although the Court finds that thdine Act is facially constittional, Plaintiffs maintain,
in the alternative, that MSHA has a pattern prattice of administering the Act in such a way
as to deny them procedural and substantive duseps. Plaintiffs identify these claims as as-
applied constitutional challenges, but stress that they are “broader than just a single one-off plan
dispute,” and instead concern “how the agyeimterfaces with the regulated community”
“consistently throughout dealings with plan digsut Hearing Tr. at 13:14-25. As with Count
|, Defendants move to dismiss the pattemd-aractice claims und&ule 12(b)(6) on the
grounds that Plaintiffs fail to plead both the degtion of any protectedroperty interest and the
actual denial of due process. Mot. at 21, 27.

In evaluating Defendants’ challenge to Coditand V, the Court must accept all well-
pled facts in Plaintiffs’ Complatras true and give them the benefit of all reasonable inferences
that can be drawn therefrom. To support taegations that they have been deprived of a
protected property interest iroGnts Il and V, Plaintiffs plead éhsame facts as in Count I.
Specifically, Plaintiffs allege: “When in the caearof a ventilation plan approval process MSHA
refuses to approve the Plaintiffs’ ventilatiplans, or conditions approval of such plans on
arbitrary grounds, the Plaintiffs are deprived of their constitutionally protected interests in a safe

and healthy workforce, the economic viabilitytbéir operations, andétright to develop and
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implement ventilation plans suitigto their particular mine."Compl., { 61; see also, id., 11 59,
70, 81.

As Plaintiffs point out, the “types of intests protected as property are varied and, as
often as not, intangible, relating the whole domain of sociahd economic fact.”” Opp. at 33

(quoting_Logan v. Zimmerman Brush Co., 4551422, 430-31 (1982)). Given the liberal

pleading requirements of Rule&hd the fact-based nature oétimquiry, this Court cannot say
now, as a matter of law, that Plaintiffs hdaged to plead the deation of a protected

property interest. After discoveand a further factual fleshing out tbie issue, the Court will be
better able to determine whether MSHA has deprived them of a legitimate protected property
interest.

Plaintiffs have similarly pledufficient facts in support dheir contention that MSHA'’s
procedures do not “comport with due processsurvive Defendants’ Motion to Dismiss and
reach discovery regarding MSHA's alleged pattern and practice of unconstitutionally
administering their ventilation-plan disputesolution polices. See GE Il, 610 F.3d at 117.
Plaintiffs plead that “Defendants have througbatern and practice repedty failed to afford
the Plaintiffs the process due under the MineiAasmuch as it has systematically, and without
regard to the conditions and mining systenthefindividual minesgisapproved or failed to
approve the Plaintiffs’ ventilation plans unleswl until the Plaintiffs have implemented the
Defendants’ demands thatter alia, they not use scrubbers at their mines, [and] they only use
exhausting ventilation systam. . .” 1d., T 74.

Defendants complain that Plaintiffs do pdead more specific facts about individual
ventilation plans that they believe MSHA négted unlawfully: “Noticealy absent from the

Complaint are any specific allegations of faghcerning Defendants’ pposed violations of
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Plaintiffs’ rights. The Complaint does not idéntby date, case humbe; any other descriptor
the submissions allegedly submitted by Plaintiffs to which the Complaint is supposed to relate.”
Mot. at 9-10. If Plaintiffs sught relief from the Court with spect to any othese individual
ventilation-plan disputes, th@ourt could well find the lackf specificity in Plaintiffs’
Complaint concerning. But Plaifis notably seek no such refjeather, they seek only a
declaratory judgment that Defemds’ general handling of Plaiffs’ ventilation plans denies
them due process.

With respect to the process Plaintiffs clalmy are due, they pledldat generally, “due
process’ requires that a party ¢Ween a hearing before being deprived of a liberty or property
interest by the federal government. ... Spictess typically means a hearing at which the
legal basis for the government’s action barevaluated, challenged, and judged, and the
aggrieved party made whole if it prevails.” @pl., { 71. “The Mine Act,” Plaintiff allege,
“affords no such protections to operators witkpect to the ventilatioplan approval process
and any disputes arising frotimat process between the operator and MSHA.” Id., § 72.

Defendants argue that the premise of PIfgittlaims alleging the “lack of a dispute-
resolution procedure under the MiAet” for ventilation-plan dispuds is “verifiably incorrect.”
Mot. at 17-18. They chide Plaintiffs for failing acknowledge in their @aplaint the ability of
mine operators to obtain administrative reviemm the Commission in a ventilation-plan
dispute by “simply request[ing] entry of a technic@llation.” 1d. at 18.Plaintiffs respond that
as the “technical violation” procedure issdgbed only in MSHA'Policy Manual — and not
codified in statute or reguian — it cannot provide meaningftélief because “MSHA is not
bound to comply with its policy.” Opp. at ZB. More significantly, they claim MSHA

routinely does not comply.
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This Court granted Defendants’ Motion@ismiss Count | because there exist
circumstances in which the Mine Act candpplied constitutionally — for example, when
MSHA responds to a dispute with a mine operator over a ventilation plan by issuing a citation

and giving the operator access te @ommission and then judicial review. See, e.qg., Zeigler,

536 F.2d at 407-08. Yet Plaintiffs’ fparn-and-practice clais allege that, as a matter of course,
MSHA fails to apply the Mine Adn such a constitutional manner.

At the hearing, counsel for Plaintiffs conceded, “[I]f | accept for the sake of argument
that we have the right to go to the Commissiobddeard on these disputes, then we lose.”
Hearing Tr. at 38:14-16. “Butfie argued, “that has to be a quraeed right. And the absence
of the guaranteed right is the I[ijnchpindar case.”_Id. at 384-18. Nothing in the
administrative review scheme described in 88, &6, and 823 of the Act, Plaintiffs plead in
their Complaint, provides a “dispute resolutfmmocedure to resolve disputes over ventilation
plans submitted for approval or recourse if MSHA acts arbitrarily, unlawfullytia vires with
respect to such plans,” because “MSHA is f&r the mine operatortbjection, to do literally
nothing in response to a ventilation plan submifte its approval, or may adopt a blanket and
arbitrary position that does not take into coasidion the specific contitbns” at an individual
mine. Compl., T 42.

From the facts pled in Plaintiffs’ Complainlhis Court can reasonahilyfer that Plaintiffs
are claiming, as they suggested at the heariag), tiecause there is nothing that compels MSHA
to issue that [technical] citam, if they don’t feel that you arat an impasse” in the plan
negotiation process, they can — and consistelot— decline to issua technical citation,

resulting in Plaintiffs beinglenied the process they are ditearing Trat 10:5-10.
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As Plaintiffs point out irtheir Opposition, “the balana# the classic due process

analysis set out in Mténews v. Eldridge is fact-dependent and cameodecided at this

juncture.” Opp. at 41. The Couwbes not attempt to apply thistat the present time, but finds
only that, viewing the Complaint in the light mdatvorable to Plaintiffsthey have alleged facts
sufficient to survive Defendants’ Motion Rismiss their pattern-and-practice claifns.

B. The APA andJltra Vires Conduct (Counts VI and V)

Plaintiffs also allege twoounts not based on the Du@&&ss Clause of the Fifth
Amendment — claims that Defendants have viol#tedAdministrative Procedure Act, 5 U.S.C.
§ 701,et seq., and actediltra vires, in excess of their statutoauthority. Defendants move to
dismiss both these counts as well on the grotimatsThunder Basin precludes this Court’s
jurisdiction over them and thatdmtiffs have failed to allegiacts sufficient to support their
claims.

Section 706 of the APA empowers courts(th compel agency action unlawfully
withheld or unreasonably delayediid “(2) hold unlawful and seside agency action, findings,
and conclusions found to be —)(&rbitrary, capricious, an abuse of discretion, or otherwise not
in accordance with law; (B) contrary to condinal right, power, privilege, or immunity; or
(C) in excess of statutory jurisdien, authority, or limitations, or shioof statutory right . . . .”

In order to properly state aai under the APA, however,dhtiffs must first identify
the final agency action being challenged. 5 0.S.704 (judicial review is limited to agency
action made reviewable by statute and “final agearction for which there is no other adequate
remedy in court”). The APA defines “agency aati as including “the whole or a part of an

agency rule, order, license, sanctimglief, or the equivalent or deatithereof, or failure to act.”

2 Because the Court denies Defendants’ Motion with respect to Counts |1l and V, Plaintiffs’ corresponding
Declaratory Judgment Act clair@ount VII, also survives.
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8§ 551(13). Final agency action must “mark teasummation of the agency’s decision-making
process, and must either determine rights or abtigs or occasion legal consequences.” Alaska

Dep’t of Envtl. Conservation v. EPA, 540 U451, 482 (2004) (internal quotations omitted).

Defendants argue that PlaintifSPA claim must be dismissdaecause it fails to identify
one or more final agency actiotimt Plaintiffs ask this Court t@view under § 706. Mot. at 32.
Defendants are correct that, “[u]nder the terms ®fARA, [Plaintiffs] must direct [their] attack
against some particular ‘agenagtion’ that causes [them] harmidther than seeking “wholesale
improvement” of an agency program “by court decrather than in theffices of the [agency]
or the halls of Congress, where programmiatigrovements are normally made.” Lujan v.

National Wildlife Federation, 497 U.871, 891 (1990) (emphasis deleted).

In support of their APA claim, Plaintiffs atie that “[e]ach instance of the Defendants . .
. denying the Plaintiffs the right ventilate their respective mines in a manner consistent with
prudent mining engineering and safety and hgaifictices suitable tive conditions and mining
systems at those mines constitutes a final agaatign reviewable by thiSourt under the APA,
5U.S.C. § 706.” Compl., 1 85. Plaintiffs furttedlege that “Defendants have repeatedly and
systematically refused to consider the conditiand mining systems of the Plaintiffs’ mines in
prohibiting the Plaintiffs from[for example,] using scrubberstaeir mines, [and] prohibiting
the Plaintiffs from using blowingentilation systems.”_Id., 1 8@laintiffs assert first, that
“[s]Juch a generic, one-size-fitl approach to ventilation planview is arbitrary, capricious, an
abuse of discretion”; second, tltie Defendants actions are wmstitutional and in excess of
statutory jurisdictioni(e., ultra vires)”; and third, “Defendants’ actions fail to comply with the

plan-approval criterion required by lairg., they rely on a generic view of ventilation plans

35



without regard to the conditions and the miningtsyn of the coal mine for which the plan has
been submitted, as required by the Mine Act.” Id.

While these complaints may describe what Plaintiffs believe to be “programmatic”
deficiencies with MSHA'’s ventilation-plan reasv-and-approval procedtey do not identify
any discrete, final agency actions that thisi€can review. Plaiiffs’ allegations that
“Defendants have refused to approve ventilaglams providing for the use of scrubbers based
on reasons that have nothing to do with the iipesonditions or ciramstances at the given
mine,” and that Plaintiffs have “been dentbéd right to use scrubbérs a number of their
mines similarly fail to allege facts show a final agency action. Id., T 50.

While “detailed factual allgations” are not necessarywithstand a Rule 12(b)(6)
motion, Twombly, 550 U.S. at 555, Plaintiffs mpsit forth “factual content that allows the
court to draw the reasonable inference thatd&fendant is liable fahe misconduct alleged.”
Igbal, 129 S. Ct. at 1949 (internal quotation ondixtePlaintiffs’ broad allegations that MSHA
“refused to consider” or “refesl to approve” mine-ventilation plans that include the use of,
among other things, scrubbers fall short of tdgimg a discrete Agency decision to deny a
particular ventilation plan pposed by Plaintiffs during the getiation process. Plaintiffs’
assertion that Defendants “haveeln denied the right to use @lobers” is similarly vague: it
includes no identifying facts such as when or byatxdgency action such denials issued. While
this type of claim may appraptely challenge Defendants’ bern and practice, see Section
l1I.A.2.b., supra, it does not suffice for an APA claim.

For these same reasons, the Court caiimiDefendants acted in excess of their
statutory authorityultra vires) during the ventilation-plan apprdyarocess. Relying for support

on the same general allegationsra€ount VI, Plaintiffs inCount IV assert merely that
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“Defendants are not authorized &gy provision of the Mine Act tdeny the Plaintiffs their right
.to ... use scrubbers” in their mines, hade therefore acted @xcess of their statutory

authority. Compl., § 78. Plaintiffglaims that Defendants engagediitra vires conduct is thus
similarly too vague to survive under Igbal.

At the hearing on this Motion, Plaintiffs recpted that, in the event the Court found their
APA andultra vires claims insufficiently pled, they be granted leave to amend their complaint to
more specifically allege final @gcy action. Hearing Tr. at 431®. To allow such amendment
would be futile, however, because neither caoutld withstand a motion to dismiss under Rule

12(b)(1). See James Madison Ltd. v. Luglv82 F.2d 1085, 1099 (D.C. Cir. 1996) (court can

deny motion to amend complaint as futile if proposed claim would not survive motion to
dismiss).

Plaintiffs” APA andultra vires claims both articulate, in slightly different ways,
complaints that MSHA unlawfully denied thenethse of scrubbers anther specific mine-
ventilation devices, without regard to the individual conditions of their mines. Counts IV and VI
thus present fact-based, partamized disputes over mine-védation plans themselves, rather
than the higher-level procedural questiohsid the ventilation-plaapproval-and-review
process encapsulated in Plaintiffs’ ctitagional claims. _See GE 11, 360 F.3d at 192
(distinguishing between facial, tsystematic,” and as-applied, particularized, challenges).
During the hearing, Plaintiffs described theittpen-and-practice due gress claim as being
“broader than just a single one-off plan dispute. . .. [T]his is thadus operandi.” Hearing
Tr. at 13:20-22. In contrast, Plaintiffs concedeeir “APA claim is aatally not a pattern and

practice claim. The APA claim Izasically individual APA claimsghich we certainly pled as a
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single complaint for efficiency reasons but eank of my clients could have brought separate
APA claims.” Id. at 15:15-19.

The Court must thus concludleat Plaintiffs’ APA andiltra vires claims are not wholly
collateral to the Mine Act’s admistrative review regime. As result, they fall within the
Commission’s exclusive jurigetion under Thunder Basin. Questions such as whether a
particular ventilation device msppropriate for the conditions ah individual mine are well
within the Commission’s expertise and aretiype of questions that the Commission has

frequently resolved in the past. Seq., Peabody Coal Co., 111 F.3d 963. Unlike broad

constitutional questions aboutetkufficiency of the Mine Aabtr MSHA'’s administration of it,
fact-based disputes over indival mine-ventilation plans “a the type [of claims] Congress
intended to be reviewed within th[e] statutstyucture.”_Thunder Basin, 510 U.S. at 212. As
this Court would lack jurisdiction over Counts &d VI, even if amended to allege finality,

Defendants’ Motion to Dismiss shalbe granted as to them.

V. Conclusion
The Court, therefore, ORDERS that:
1) Defendants’ Motion is GRANTED IN PART and DENIED IN PART;
2) Counts I, 1l, 1V, and VI are DISMISSED; and
3) Defendants shall file an answer to tkeenaining counts on or before September 1,
2011.
SO ORDERED.
Islames ‘E. Boasberg

JAMES E. BOASBERG
United States District Judge

Date: August 18, 2011

38



