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MEMORANDUM OPINION

This consolidated case comprises four setstefrelated claimsoncerningseveral

administrativedecisiors madeby federal agenciespproving the construction of various aspects

of an offshorewind energy project in Nantucket Sound, whicthis first project of its kind in

the United StatesFirst, the Public Employees for Environmental ResponsiffREEER”), the

Ceacean Society International, the Lower Laguna Madre Foundation, Califerfar

Renewable Energy, Three Bays Preservation, the Alliance to ProtectkirBound, and

several individuafs(collectively, the PEERplaintiffs”) allegethat defendants Tomyn

2 The individual plaintiffs are Cindy Lowry dfortland, Maine; Barbara Durkin of Northboro, Massachusetts;
Martha Powers of West Yarmouth, Massachusetts; and Richard Largaynofd@uid, Massachusetts.



Beaudreau, the Director of the United States Bureau of Ocean Energy ManagjB@&nt”) ;
Sally Jewell, the Secretary of the Unitedt8s Department of the Interi@aniel Ashe the
Director of the United States Fish and Wildlife Sen(it@/'S”); PennyPritzker, the Secretary
of the United States Department of CommegEikeen Sobeckthe Assistant Administrator of the
National Marire Fisheries ServicE€NMFS”); and Lieutenant General Thomas P. Bostiblke
United States Army Chief of Engeers and Comanding General of the United States Army
Corps of Engineer§Corpsof Engineers or “Corps”) have violatedhe Administrative
Procedure Ac{*APA"), 5 U.S.C. § 701 (2006dhe Endangered Species AGESA”), 16 U.S.C.
88 1531-1544 (2006), the Migratory Bird Treaty Act, 16 U.S.C. § 703 (2886}he National
Environmental Policy Ac{(*NEPA”), 42 U.S.C88 4321-4370h (2006). Second Amended
Complaint for Declaratory and Injunctive Relief, ECF No. @PEERCompl.”) 111, 97-111.
Second, the Town of Bartable, Massachusetts, alleges that Secretary Jelelljnited States
Department of the Interipthe BOEM; Director BeaudreguAdmiral Robert J. Papp, Jr., the
Commandantfothe United States Coast Guatide United States Coast Guakieutenant
GeneraBostick;and the Corpsf Engineersiave violatedhe APA the Outer Continental Shelf
Lands Act(“Shelf Lands Act”) as amendedi3 U.S.C. 88 1331-13562012); theNEPA, the

Coast Guard and Maritime Transportation Act of 2006, PuNoL109-241, 120 Stat. 51&he

3 As explained by the Court of Federal Claims,

In May 2010, the Secretary of the Interior annodnteat [the Minerals Management Service
(“MMS™)] would be split into three separate agencidse Bureau of Safety and Environmental
Enforcement (BSEE), the Bureau of Ocean Energy Management (BOEM)hanOffice of
Natural Resources Revenue (ONRRh June 2010, MMS was renamfttie Bureau of Ocean
Energy Management, Regulation and Enforcement (“BOEMRE")[he revenueollection
functions of BOEMRE were transferred to ONRR in October 2010, and BREEMas then
divided into two new agencies, BSEE and B@QEn October 2011.

Century Exploration New Orleans, LLC v. United Stafek) Fed. Cl. 148, 154 n.7 (2013) (citations omitted). For
the sake of clarity, this Court will refer throughout this memorandpimian to the MMS and the BOEMRE by the
Bureau’'scurrent name: the BOEM.




Clean Water Act, 33 U.S.C. 8§ 1344 (2006); and the Rivers and Harbors Act, 33 U.S.C. § 403
(2006). First Amended Complaint for Declaratory and Injunctive Relief, ECFS8I
(“Barnstable Compl.”) 11, 175-225. Third, the Alliance to Protect Nantucket Sound and
several individuafs(collectively, the “Alliance plaintiffs”allege thaSecretary Jewell; the
United States Department of the Interior; Director Beaudreau; the BOEM; &dpPaipp; the
United States Coast Guard; Lieutenant Generali@gsnd the Corps of Engineers violated the
APA; theNEPA; the Energy Policy Act of 2005, Pub. L. No. 109-58, § 388(a), 119 Stat. 594,
744-46 (codified at 43 U.S.C. § 1337(p) (2006)) (amending the Shelf Landsh&cQpast
Guard and Maritime Transportation Act of 20@& National Historic Preservation Act
(“Preservation Act”)16 U.S.C. § 470f (2006)he Clean Water Actand the Rivers and Harbors
Act. First Amended Complaint for Declaratorydaimjunctive Relief, ECF No. 6@Alliance
Compl.”) 111, 151-93. Finally, the Wampanoag Tribe of Gay Head (Aquinnah) alleges that
Director Beaudreau; Secretary Jewell; and the BO&&EMated the Preservation Ache NEPA
and the APA. Complaint for Declaratory and Injunctive Relief¢d-1238, ECF No. 1
(“Wampanoag Compl.”) 1 1, 127-43.

Currently before the Court are three sets of emesons for summary judgment, as well
as the Plaintiffs’ Rule 56(e) Motion for Discovery Necessary to Explaierdieints’ Citation to

Documents Withheld as “Deliberativahd Other Extra-Record Assertions or, in the Alternative,

* The individual plaintiffs are Ron Borjeson, Jeff Good, and James KediRlymbuth, Massachusetts; Neil Good
and Robert Bussiere of Mashpee, Massachusetts; Cameron Dawson of Eastisdifassachusetts; Patricia J.
Dineen andavid Moriarty of West Falmouth, Massachusetts; William H. Rypka ofl®at, Massachusetts;
Richard Klein and Pauline K. Klein of Yorktown Heights, New York; HeatRockwell of Marstons Mills,
Massachusetts; Barbara Jean Pennick of Marble Head, Massachusetts; Lou GoBaagstaifle, Massachusetts;
Frank Caruso of Forestdale, Massachusetts; James R. PoweadsbTsbury, Massachusetts; Christopher Birdsey
of Hyannis, Massaalsetts; and Crocker Snow, Jr.lpswich, Massachusetts.

® For ease of reference, the Court refers to all the federal officials and ageneietivedyi as the “federal
defendants.”



to Strike ECF No. 316 (“Pls.” 56(e) Mot.”). Upon careful consideration of the parties’

submission$andtheseveralvoluminousadministrative recordi this casgthe Courgrants

® In addition to thoselocumentslready identified, the Court considered the following filings madthe parties:
(1) the PEERet al.Plaintiffs’ Memorandum in Support offieir Motion for Summary Judgment orh@&ir Claims
Under the Endangered Species Act and Migratory Bird Treaty Act, ECEMNG:Pls." ESA/MBTA Mem.”); (2)
the Federal Defendants’ Crestotion for Summary Judgment and OppositiorPEER Plaintiffs’ Motion for
Summary Judgment, ECF No. 20bed. Defs." ESA/MBTA Mem.”); (3) the Combined Memorandum of Law i
Support of Intervenor Cape Wind Associates LLC’s Motion for Summatgrdent and in Opposition to the PEER
et al. Plaintiffs’ Motion for Summary Judgment, ECF Nos. 203, 204t. Def.’'s ESA/MBTA Mem.”); (4) he
PEERet al.Plaintiffs’ Memorandum in Opposition to Federal Defendants’ and Intervenor Cape \&sotiAtes
LLC’s Motions for Summary Judgment, and Reply in Support of Their Motosfimmary JudgmerECF Nos.
221, 222 (PIs.” ESA/MBTA Opp’'n”); (5) the PEERt al.Plaintiffs’ Notice of Clarification, ECF No. 229; (6) the
Federal [2fendants’ Reply in Support oh&ir CrossMotion for Summary JudgmerECF No. 231 (“FedDefs.’
ESA/MBTA Reply”); (7)theIntervenor Cape Wind Assotés LLC’s Reply in Support of Its Motion for Summary
Judgment Regarding the PEERal. Plaintiffs’ Claims, ECF No. 23¢'Int. Def.'s ESA/MBTA Reply”); (8)the
Memorandum of Points and Authorities in Support of Plaintiff the Wamgg i ribe of Gay Head (Aquinnas)
Motion for Sumnary JudgmentzCF No. 177*Wampanoag Mem.”); (9) the Federal Defendants’ Memorandum in
Opposition to Wampanoag Tribe of Gay Head (Aquinnah)’s Motion for Summary &mi§fsCF No. 177] and in
Support of Federal Defendants’ Crddstion, ECF Nos. 208, 209Fed. Defs.” Wampanoag Mem.”); (10) the
Combined Memorandum of Law in Support of Intervenor Cape Wind Associa@s Motion for Summary
Judgment and in Opposition to the Wampanoag Tribe of Gay Head (Aquinnah)’s Kéotummary Judgment
ECF Na. 210, 211 (“Int. Def.’'s Wampanoag Mem.”); (11) Plaintiff the Wampantidee of Gay Head
(Aquinnah)’'s Memorandum in Opposition to Federal Defendants’ and Im@r@ape WindAssociates LLC'’s
Motions for Summary Judgment, and Reply in Support of Their Motion for Sumindgment, ECF No. 223
(“Wampanoag Opp’n”); (12) the Federal Defendants’ Reply in Support ofrfauynJudgment on Claims Brought
by the Wampanoag Tribe of Gay Head (Aquinnah), ECF No. 226 (“Fed. Defs.” \Waagp&eply”); (13) the Reply
in Support of Intervenor Cape Wind Associates LLC’s Motion for Summatgriient Against the Wampanoag
Tribe of Gay Head (Aquinnah), ECF No. 228 (“Int. Def.’s Wampanoag Rei#) the Plaintiffs’ Joint Motion for
Summary Judgment on all Remaining Claims and Memorandum in Support of NwtBammary JudgmenECF
No. 283(“Pls.” Remain Mem.”) (15)theErrata: Corrected Memorandum in Support of Motion for Summary
Judgment, ECF NA@86; (16)the Federal Defendants’ Memorandum in Opposition to Plaintiffs Akidodrotect
Nantucket Sounét al's and Town of Barnstable’s Motions for Summary Judgment and in Support of Cross
Motionsfor Summary Judgment, ECF Nos. 300, 301 (“FedsD&emain Ment); (17) the Combined
Memorandum of Law in Support of Intervenor Cape Wind Associates LLGt®oN for Summary Judgment and in
Opposition to Plaintiffs’ JoinMotion for Summary Judgment on all Remaining Claims, ECF Nos. 303, 3@4 (“In
Def.’s Remain Ment); (18) the Plaintiffs’ Reply Mmorandum of Law in Support of Their Motion for Summary
Judgment, ECF No. 317 (“Pls.” Remain OpP;r{19) the Federal Defendants’ Reply in Support of Motion for
Summary Judgment on the Claims Brought by Risnlliance to Protect Nantucket Sound etaaid Town of
BarnstableECF No 330 (“Fed. Defs.Remain Reply”) (20) the Reply in Support of Cape Wind Associates LLC's
Motion for Summary Judgment and in Opposition to Plaintiffs’ Joint Motiorsfonmary Judgment on all
Remaining Claims, ECF No. 328 (“Int. DefRemain Reply); (21) the Errata:Corrected Reply in Support of
Intervenor Cape Wind Associates Cls Motion for Summary Judgment, ECF No. 329;)(®# Federal
Defendants’ Opposition to PlaintffRule 56(e) Motion for Discovery or, in the Alternative, to Strik€FENo. 319
(“Fed. Defs.” 56(e) Opp’n”); (2BIntervenor Cape Wind Associates LLC’s Opposition to Plaintiffs’ Rule)s6
Motion for Discovery and Motion to Strik&CF No. 32Q“Int. Def.’s 56(e) Opp’n”) (24) the Plaintiffs’ Reply to
Defendants’ Oppositions to Plaintiffs’ Motion for Discovery or, in tHee#ative, to Strike, ECF N&21 (“Pls.’
56(e) Reply”); (2% the BriefAmicus Curiaeof American Bird Conservatory in Support of fREERet al.
Plaintiffs’ Motion for Sunmary Judgment, ECF No. 306; j26e Amicus CuriaeBrief of the National Trust for
Historic Preservation in Support of the Joint Motion for Summary Judgiled by the Alliance to Protect
Nantucket Souncet al, ECFNo. 307; (27 the[Proffered]Brief Amicus Curiaeof Whale and Dolphin
ConservationNorth America), ECF No. 308; (28heAmicus CuriaeBrief of the Cape Cod Marine Trades
(continua . . .)



partial summaryudgment to each party as outlined below, and the Court fudédmesthe
plaintiffs’ Rule 56(e) motion for additional discovery or, in the alternativetrike.
. BACKGROUND

An initial overview of several statutes is necessary to provide context fplath&ffs’
claims in this litigation
A. Statutory Background

1. The ESA

TheESA is “the most comprehensive legislation for the preservation of endangered

species ever enacted by any natioménn. Valley Auth. v. Hill, 437 U.S. 153, 180 (1978).

Congress designed the ES#y save from extinction species that the Secretary of the Interior

designates as endangered or threatenBdbbitt v. Sweet Home Chapter ©ntys.for a Great

Or., 515 U.S. 687, 690 (1995Vith the exception of certain insectbe ESA defines an
“endangered specitas “any species which is in danger of extinction throughout all or a
significant portion of its range.” 16 U.S.C. § 1532(6):tixeatenedspecie’ is definedas “any
specieswvhich is likely to become an endangered species within the foreseeable futug@dltou
all or a significant portion of its rangeld. § 1532(20). The ESA generally prohibithe taking

of an endangered or threatened species, id. § 1538(a)(D)BInd the term “takeis defined as

(. . . continued)

Association, Inc. and Massachusetts Fishermen’s Partnership, Inpporsof a Selected Aspect of Plaintiffs’
Motion for Summary Judgment, ECF No. 309;)(#8% Amicus CuriaeBrief of the National Trust for Historic
Preservation in Support of the Motion for Summary Judgment Filed by déimepahoag Tribe of Gaydad
(Aquinnah), ECF No186; (30 the Memorandum of the Conservation Law Foundation, the NatesauRces
Defense Council, and Mass Audubon in Support of Defendants’ Motions fan&yndudgment and in Opposition
to PEERet al.Plaintiffs’ Motion for Summary Judgment drheir Claims Under the Endangered Species Act and
Migratory Bird Treaty Act and in Opposition to the Wampanoag Tribe of Gayl Kiequinnah) Motion for
Summary Judgment, ECF No. 282d(31) the Memorandum of the Conservation Law Foundation, the Natural
Resource®efense Council, and Mass Audubon in Support of Defendants’ Motion fom&oymdudgment and in
Opposition to Plaintiffs’ Motion for Summary Judgment on all Remainingh@aECF No. 302; as well as the
parties’ notices of supplemental authority and repiieereto, ECF Nos. 227, 298, 305, 358, 360, 363, 364, 365, 367,
368, and 369



“to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to
engage in any such conduct,” id. 8 1532(19). HowslierSecretary of the Interior or the
Secretary of Commerce “may permit,” under certain circumstancesidhkimg otherwise
prohibited by section 1538(a)(1)(B) of this title if such taking is incidental to, antieot t
purpose of, the carrying out of an otherwise lawful activitg”’8 1539(a)(1)(B).

The Secretary of the Interior and the Secretary of Comnhenoe delegated the authority
to administer the ESA tihe FWS and theNMFS. 50 C.F.R. § 402.@h). Section 7(a)(2) of the
ESA mandates that

[e]ach Federal agency shall, in consultation with and with the assistanice of

[FWS or NMFS, as approprigteinsure that any action authorized, funded, or

carried out by such agency . . . is not likely to jeopardize the continued existence

of any endangered species or threatened species
16 U.S.C. 8§ 1536(a)(2). In carrying out their duties underag&nciesshall use the best
scientific and commercial data availai3ldd.

An agency action “jeopardize[s] the continued existence” of a species where dhe acti
“reasonably would be expected, directly or indirectly, to reduce appretieblikelihood of
both the survival and recovery of a listed species in the wild by reducing the regmoduct
numbers, or distribution of that species.” 50 C.F.R. § 402.02. Accordinglgci{é¢lederal
agency shall review its actions at the earliest possible tirdetermine whether any action may
affect listed specigsand “[i]f such a determination is madeymal consultationWwith theFWS
andor theNMFS is required.ld. § 402.14(a).The formal consult&in process requirdbe
FWS and/othe NMFS to reviewihe proposed agency action and prepare a “biological opinion”
that includes “[a] detailed discussion of the effaftthe action on listed speciéandalso

render arfopinion on whether the action is likely to jeopardize the continued existence of a

listed species.ld. 88 402.14(h)(2)3). Where the biological opinion concludes that an agency



actionmayresult in the incidental takingf a listed species, the FWS and/or NMFS must
“provide with the biological opinion a statement concerning incideakal that” specifies both
“the amount or extent[] of such incidental taking on the spgasswell as “terms and
conditions . . . that must be complied with by the Federal agency or any applicaptexment”
certain specified “reasonable and prudentsuess” designed to minimizbd impact of the
incidental taking Id. 88 402.14(i)(1)(i)éi), (iv); see alsad. § 402.14(g)(7). Any such
“[rleasonable and prudent measures, along with the terms and conditions thatentgleem,
cannot alter the basaesign, location, scope, duration, or timing of the action and may involve
only minor changes.'ld. § 402.14(i)(2).

2. The Migratory Bird Treaty Act

The Migratory Bird Treaty Actunless otherwise “permitted by regulationsikes it
“unlawful at anytime, by any means or in any manner, totaké’' . . .kill, [or] attempt to take
...orkill...any migratory bird, any part, nest, or egg of any such bird . . . in¢hidezettain
bilateral treatie€Sadopted for the protection of migratory birds. 16 U.S.C. § 703(@)ations
of the Act can result in criminal sanctionSeeid. 8§ 706-707.However, “the Secretary of the
Interior is authorized,” upon consideration of certain factors, “to determine whehatentent,
if at all, and by iat means . . . to allow . [the] taking . . . [or] killing” of protectedmigratory
birds. Id. 8 704(a) see als®0 C.F.R. § 21.11 (addressitigg requirement for permits to, among

other things, take or kill migratory birdsYhe FWS, whichmplemens and enforcethe

" The term “take” is not defined in the Migratory Bird Treaty Act. Howetlee implementing regulations of the
Act provide that, among other things, “[tjJake means to . .ungff [or] kil.” 50 C.F.R. § 10.12.

8 The treatiecomprisebilateral conventionbetween the United States and Great Britia United States and
Mexico; the United States and Japand theUnited States and Russeach concerning the protectionnoigratory
birds 16 U.S.C. 8 703(ajee als®0 C.F.R. § 10.13(a).



Migratory Bird Treaty Act on behalf of the Secretary of the InteBOrC.F.R. § 10.,1maintains
a list of protected migratory birds as outlined in the Act’s implementing regusaitiog 10.13.
In addition to the protections outlined in tkégratory Bird Treaty Act
[o]n January 10, 2001, President Clinton signed Executive Order (EO) 13186,
[which addresses the] “Responsibilities of Federal Agencies to Protect dfigrat
Birds”. One of the requirements of E.O. 13186 is that each Federal agency taking
actions that have, or are likely to have, a measurable negative effect on imigrato
bird populations is directed to develop and implement a [Memorandum of
Understanding] with the FWS that shall promote the conservation of migratory
bird populations.
77 Fed. Reg. 60,381, 60,382 (Oct. 3, 20%2¢ alsdxec. Order M. 13,186, 66 Fed. Reg. 3853
(Jan. 10, 2001)eprinted in16 U.S.C. § 701 app.
3. The NEPA
Under the NEPA, federal agencies must, “to the fullest extent pdsgible. prepare an

environmental impact statement (EIS) for ‘grve. . major Federal actio[igjgnificantly

affecting the quality of the human environmenit.Winter v. Natural Res. Def. Council, Inc.,

555 U.S. 7, 15-16 (2008) (quoting 42 U.S.C. § 4332(2)(C)) (alterations in original). “An agency
is not required to prepare a full EIS if it determirdsased on a shorter environmental
assessment (EA}that the proposed action will not have a significant impact on the
environment.” Id. at 16 (citing 40 C.F.R. 88 1508.9(a), 1508.1Bhe NEPA established the

Council on Environmental Qualitgee42 U.S.C. § 4342, which has the “authority to issue

° The regulations interpreting the NEPA provide:

Human environment shall be interpreted comprehensively to includeatiueal and physical
environment and the relationship of peopighwhat environment. . . This means that economic

or social effects are not intended by themselves to require preparation of rammevital impact
statement. When an environmental impact statement is prepared and economic or social and
natural or plisical environmental effects are interrelated, then the environmental istpterhent

will discuss all of these effects on the human environment.

40 C.F.R. § 1508.14.



regulations interpreting” the AclNew York v. Nuclear Regulatory Comm’n, 681 F.3d 471, 476

(D.C. Cir. 2012) (quoting Dep’t of Transp. v. Pub. Citizen, 541 U.S. 752, 757 (2664));

generally40 C.F.R. pts. 1500-15@8=gulations interpreting the NEPA)

4. The Preservation Act

Congress enacted tReeservation Act in 1966, finding that the preservation of the
nation’s “heritage is in the public interest so that its vital legacy of cultural, educational,
aesthetic, inspirational, economic, and energy benefits will be maintained aitekerior future
generations of Americans.16 U.S.C. 8§ 470(b)(4)Under the Preseation Act, Congress
authorized the Secretary of the Interior to create amalritain a National Register of Historic
Places composed of districts, sites, buildings, structures, and objects sagjifidanerican
history, architecture, archeology, enginag, and culture.’ld. 8470a(a)(1)(A).

To protect identified historic sites, Section 106 of the Preservation Act prakiates
federal agencyndertaking action on a historic site or licensing such an undertakingpmast,
to the

approval of the expenditure of any Federal funds on the undertaking| take

into account the effect of the undertaking on any district, site, building, structure

or object that is included in or eligible for inclusion in the National Regidtbe

head of any suckederal agency shall afford the Advisory Council on Historic

Preservation. . . a reasonable opportunity to comment with regard to such

undertaking.

Id. 8 470f. The Advisory Council has promulgated regulations that set forphadbedureshat
federalagencies must follow to comply with Section 108. 8 470s. The regulations in turn
require that federal agencies engage in “consultation . . . [with] other paitheswnterest in

the effects of the undertaking on historic properties,” 36 C.F808L(a), including “any Indian

Tribe . . . that attaches religious and cultural significance to” propertiesi@tton the National

10



Register as a result of their “traditional religious and cultural importantegjdndian Tribe,”
16 U.S.C. § 470a(d)|psee als®6 C.F.R. 88 800.2(c), 800.3(f)(2).

The consultation process requifederal agenciet®: (1) identify the historic properties
that might be affected by the undertaking, 36 C.F.R. § 800.4; (2) evaluatept of any
adverse effects on the propertiedd. 8 800.5; and (3) “develop and evaluate alternatives or
modifications to the undertaking that could avoid, minimize, or mitigate advéestsein”

those properties, id. 8 800£ee alscCorridor H Alts., Inc v. Slater, 166 F.3d 368, 370 (D.C.

Cir. 1999). When the required consultation has concluded, the agency and consulting parties
maysign a memorandum of agreement that “shall govern the undertaking and all dkits par
See§ 800.6(c). The memorandum of agreement also “evidences the agency[’s] . . . compliance
with [S]ection 106.”1d. However, if “[a]fter consulting to resolve adverse effects pursuant to 36
C.F.R. 8 800.6(b)(2), the agency . . . may determine that further consultation will not be
productive and terminate consatibn. Any party that terminates consultation shall notify the
other consulting parties and provide them the reasons for terminating in writth@'800.7(a).
Where the agency decides to terminate consultation, the agency “shalt thgutdse
[Advisory] Council” provide comments and shall also “notify all consulting partiéseof
request.”1d. 8 800.7(a)(1). “The head of the agency shall take into account the [Advisory]
Council’'s comments in reaching a final decision on the undertakidg8 800.7(c)(4).

5. The Shelf Lands Act

The Shelf Lands Aciccords théJnited States jurisdiction over the “the outer

Continental Shelf,” 42 U.S.C. § 1333(a), whisldefined as “all submerged lands lying seaward

11



and outside the area of lands beneath navigable waters as defined in section 1301@f'this tit
and of which the subsoil and seabed appertain to the United States and are subject to its
jurisdiction and control.” 43 U.S.C. § 1331(a). The Shelf Lands Act provides that the laws of
the United States apply not only to the outer Continental Shelf, but also “to the subsoil and
seabed of the outer Continental Shelf and to all . . . installations and other devicetsepdynaa
temporarily attached to the sedb&hich may be erected therebrid. § 1333(a). A amended
by the Energy Policy Act of 2005, Pub. L. No. 109-58, 110 Stat.tB84helf Lands Act
provides that “[tjhe Secretary [of the Interior], in consultation with theebagr of the
Department in which the Coast Guard is operatingadner relevant departments and agencies
of the Federal Government, may grant a lease, easement, or right-of-way orethe out
Continental Shelf for activities” that, among other things, “produce or support paducti
transportation, or transmission of egyefrom sources other than oil and gas,” including
renewable energy sourcelsl. 8 1337p)(1)(C);see30 C.F.R. 88 585.100-.10XThe Secretary
of the Interior delegated to the Bureau of Ocean Energy Management (BOEMithbdy to
regulate activitis under” the Shelf Lands Act concerning such activities. 30 C.F.R. 8 585.100.
See generallyd. 88 585.100-.1019 (regulations concerning leases, easements, andfrigays-
for non-gas and noad related activities on the outer Continental Shelf)

6. The Coast Guardand Maritime Transportation Act of 2006

The Coast Guard Maritime Transportation Act of 2006, which was enacted on July 11,
2006, imposes specific duties on the Commandant of the Coast Guard with respect to offshore
wind energy projects in the Nantucket SousegePub. L.No. 109-241 8 414,120 Stat. 516,

540. Section 414 of the Act reads in its entirety:

1 The Shelf Lands Act generally defines “lands beneath navigable wate'laslerwéer land extending outward
from the coastline of the United States that is subject to the laws of ttesl Btates See43 U.S.C. § 1301(a).

12



Sec. 414. Navigational Safety of Certain Facilities.

(a) Consideration of Alternatives:In reviewing a lease, easement, or right

way for an offshore wind energy facility in Nantucket Sound under section 8(p) of
the Outer Continental Shelf Lands Act (43 U.S.C. 1337(p)), not later than 60 days
before the date established by the Secretary of the Interior for pidvlicHta

draft enwronmental impact statement, the Commandant of the Coast Guard shall
specify the reasonable terms and conditions the Commandant determines to be
necessary to provide for navigational safety with respect to the proposed lease,
easement, or rigkaf-way andeach alternative to the proposed lease, easement, or
right-of-way considered by the Secretary.

(b) Inclusion of Necessary Terms and ConditieAs. granting a lease, easement,

or rightof-way for an offshore wind energy facility in Nantucket Sound under
sedion 8(p) of the Outer Continental Shelf Lands Act (43 U.S.C. 1337(p)), the
Secretary shall incorporate in the lease, easement, orofigidy reasonable
terms and conditions the Commandant determines to be necessary to provide for
navigational safety.

Id. at 540.
B.  Factual Background™

At the center of this consolidated civil action is Nentucket Soundlfe“Sound”), a
body of water locatedff the coast of MassachusetS8eeCW65034. The Sound serves many
functions, including the home to varioesdangered species commercial and recreational
waterway, and a source aifltural andreligious identity. SeeCW65356, CW111969-78.
Intervenor-defendant Cape Wind, with the approvaheffederal defendantslso seeks to make

the Sound the location of the nation’s first offshore wind energy prdgasCW201584.

" Three sets of administrativeqord documestwere submitted to the Courbnefor each set of crosmotions for
summary judgmentSeeNotice of Submission of Jointly Prepared Appendix of AdministrativeoREPursuant to
Local Civil Rue 7(N), ECF No. 234 (index to administrativazord concerning claims by the Wampanoag Tribe of
Gay Head (Aquinnah)); Notice oflkig of Appendix, ECF No. 237 (index to administratieeard concerning
ESAand Migratory Bird Treaty Act claims); Notice of Filing oppendix, ECF No. 333 (index to administrative
record concerning plaintiffs’ remaining claims). For ease of referéme€ourt refers in this Memorandum
Opinion to the Bates numbeaissigned to the administrativecord documents aaitlined in the indexor each
administrative record. The Bates numbers consist of alphaeric references. Bates numbers beginning (@jth
“CW” refer todocumentgrom the BOEM; (2) “FWS” refer to documents from the FWS; (3) “NMFSérebd
documents from the NMFS; and (4) “USCG” refer to documents from thst@uard.
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1. The Cape WindProject

The Cape Wind project has been describedhasfirst of its kind in the United States
and is one of the largest offshore wind projects in the world.” CW201584. Cape Wind “began
preliminary work on siting and designing a wind energy project in 2000FS1413, and
proposed an offshore wirehergy parkto be located othe aiter Continental Shelf on
Horseshoe ShoHlin the SoundCW65037. As described in the Fedal Register,

[t}he proposed wind park would consist of 130 offshore wind turbine generators

arranged to maximize the park’s maximum potential electric output of

approximately 454 megawatts. The wigeherated electricity from each of the

turbines would be transmitted via a 33 kilovolt submarine transmission cable

system to a centrally located electric service platform. This platfornidwou

transform and transmit electric power to the Cape Cod mainland (12+ miles) via

two 115 kilovolt lines, where it wodlultimately connect with the existing power

grid.
71 Fed. Reg. 30,693, 30,693 (May 30, 2086k also, e.gNMFS1415-22 (providing a more
detailed description of the Cape Wind'’s project proposal). Prits t@nstruction, and as
discussed below, the Cape Wind project was and is subject to several regulatory and
administrative procedures and approvals.

2. The Regulatory Approval Process

“In November 2001, [Cape Wind] filed a permit application with[tBerpsof
Engineers], New England District, under section 10 of the Rivers and Harbors 89%f . . .”
71 Fed. Reg. at 30,693. The Corps issued a draft EIS in B3¥CW142751. Upon the
passage of the Energy Policy Act of 2005, the BOEM took over “as a lead agency for

coordinating the permittingrocess with other Federal agencies.” 71 Fed. Reg. at 30,693;

12 A “shoal” is “a sandbank or sandbar that makes the water shal®eeMerriamWebster Dictionary, available
at http://www.merriamwebster.com/dictionary/shofhst visited Mar. 4, 2014).
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CW111956. As outlined below, the BOEM subsequently initiated required conswiétion
various agencies
a. Formal ConsultationUnder Section7 of theESA
I. The FWS's Biological Opinion and Incidental Take Statement
The BOEM consulted informally with the FWS from November 17, 2005, until May 19,
2008, when the BOEM requested initiation of formal consultat®eeFWS9296. The FWS
issued its biological opinion on November 21, 208@eFWS1. The biological opinion “only
applies to theoseateern and piping plover,” two types ofigratorybirds, “as listed species
under the ESA.” FWS3The FWSreached the following conclusion:
After reviewing the current status of the Atlan@oast piping plover and the
northeastern population of the roseate tern, the environmental baseline for the
action area, and all effects of the proposed Cape Wind Project, it is the Service’s
biological opinion that the project is not likely to jeopardize the continued
existence of these species. No critical habitat has been designated for the Atlan
Coast breeding ranges of these species; therefore, none will be affected.
FWS73. The FWS included with its biological opinion an incidental take statement aiatori
the taking of “four to five roseate terns per year (80-100 terns over thea20{e of the
project)” and “a maximum of 10 piping plovers . . . over the life of gnejg¢cl.” FWS75. With
respect to the takingf piping plovers, the FWS added:
Because the formulation of mortality estimates is very complex, new empirical
information demonstrating one or more of the following circumstances will
constitute new evidence that estimated take of piping plovers has been exceed:
1. Annual flights &ross the project area exceed the total number of pairs
breeding in and north of the action area. This is equivalent to approximately
18% of migration flights by adults and young of the year (pairs x 5.5).

More than 20% of flights occur at rotor height.
Avoidance rates <0.95.

w N
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Id. The FWS also “estimafigf] that implementation of the Bird Island restoration préjdaill
offset any potential roseate tern mortality that may occur from the Cape WiedtPrdd.

The incidental take statement includedns and conditions necessary to implement
reasonable and prudent measures pursuant to the E&kWS7578. Among thesemeasures
was a discussion of an operational adjustment that the FWS had considered bulyltimat
decided against:

The [FWS] . . considered as a reasonable and prudent m¢psuwr®perational
adjustment to the wind facility that would require the temporary and seasonal shut
down of the [wind turbine generators] through the feathering of the rotors.
Feather of the rotors causesrtheo face the wind and stop spinning, and would
reduce the risk of collision by roseate terns and, to a limited extent, migrating
piping plovers transiting the Horseshoe Shoal project area. Although the [FWS]
considered that result in this “operational adjustment” would be based on weather
and day light parameters that reduce visibility, and would be limited in time to
seasons when plovers and peak numbers of roseate terns are expected to be
present (a few weeks in early to nhthy and a few weeks in laugust to mid
September), it was determined by [the BOEM] and [Cape Wind] . nottde
reasonable and prudent based on the following:

The operational adjustment (shut down of the turbine rotors to a neutral position)
IS not reasonable because it does meet the [reasonable and prudent measure]
regulatorydefinition as a “reasonable measure” as it modifies the scope of the
project in a manner that is adverse to the project’s stated purpose and need, that is
to make a substantial contribution to enhagahe region’s electrical reliability

and achieving the renewable energy requirements under the Massachusetts and
regional renewable portfolio standards. [The BOEM] considers that this may
involve more than a “minor change” (50 C.F.R. § 402.14(i)(2)])].

[The BOEM] has also determined that the [reasonable and prudent measure] is not
reasonable because the uncertainty regarding the project’s ability to generat
electricity during the two time frames (late April to althy and late August to
mid-Septemberyeduces the project’s predicted potential electrical output in a

13 According to the FWS biological opinion, “the Bird Island restoration ptageto restore and repair the existing
stone revehent in its current location on the island and to use clean dredged hiategiae the elevation of 0.4

acre of habitat landward of the revetment.” FWS67. The FWS opined thatdfjectps likely to have measurable
beneficial effects for the roseat¥n by preventing further loss of existing essential nesting hatjtateating
additional suitable nesting habitat, and by increasing the carrying capattigyisfand which is the most productive
breeding site for the species in Buzzards Bdg.” The FWS acknowledged that “this project may not be completed
... until some point after the Cape Wind Project is constructed.” F\&67
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significant enough way to have a deleterious effect on anticipated revenues,
financing and power purchasing agreements.

Furthermore, [the BOEM] indicates that the proposed timeframes her t
operational adjustment, although limited by season, visibility and time of day,
constitute peak period hours, when the energy supplied tdlridependent
System Operator ofNew England (the regional transmission organization) has
greater market valueTherefore, the [reasonable and prudent measure] may not
be prudent because economic cost makes this measure not feasible for project
proponents to implement.

FWS7677 (citations omittedl

il. The NMFS'’s Biological Opinion and Incidental Take
Statement

The “BOEM andthe] NMFS began discussing consultation requirements in January
2006.” NFMS1414.The“NMFS provided technical assistance to [the] BOEM as they drafted a
new [draft EIS|*? and draft [biological assessmeht]d. The “BOEM provide[d] NMFS with a
final [biological assessment] and request for formal consultation in adeted May 19, 2008,”
and“[ c]Jonsultation was initiated on May 22, 2008d. The NMFS issued its biological opinion
on November 18, 2008 (“2008 biological opinion”hiah

concluded that the proposed action was likely to adversely affect but was not
likely to jeopardize the continued existence of loggerhead, Kemp’s ridley,
leatherback or green sea turtles. Additiongllige] NMFS concluded that the
proposed actionvas not likely to adversely affect right, humpback or fin whale
species. Because no critical habitat is designated in the action area, none will be
affected by the proposed action. The [biological] [o]pinion included an Incidental
Take Statement exempting the incidental take by acoustic harassmentsaa3
turtles during each 4 hour pile driving event (130 events total) arzB Is®ea
turtles during the geophysical survey.

In the spring of 2010, over 90 North Atlantic right whales were observed in
Rhode Island Sound and nearby waters, including areas to be transited by project
vessels originating from the staging site at Quonset, [Rhode Island]e it

4 The NMFS had previously “provided comments on [a] [draft EIS] [preparédeo@orps of Engineers] and
indicatedto the [Corps] that consultation pursuant to Section 7 of the ESA woulddassary for the proposed
project.” NMFS1414.
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whales were not sighted in the area proposed for construction (i.e., the project
footprint on Horseshoe Shoal within Nantucket Sound), right whales were
observed in nearby areas and along the route that would be used by vessels
moving between the project footprint and the project staging area near Quonset,
[Rhode Island]. When compared to sightings in previous years, these sightings
represent a higher than average number of right whales in the action area and
nearby areas. As noted in [the] BOEM’s July 13, @@tter to [the] NMFS,
these sightings represeméw information that when analyzed ynaveal effects
of the action that may affect listed species in a manner or to an extent not
previously considered. As sucfthe] NMFS concurred with [the] BOEM’s
determination that reinitiation of consultation was appropriate; specifically, to
considerthe new information on the presence of right whales in the action area.
Consultation was reinitiated on July 26, 2010.
NMFS1414-15. The reinitiation of consultation culminated in a second biological opinion,
whichthe NMFS issued on December 30, 2010 (“2010 biological opinion”). NMFS1413. The
2010 biological opiniomeached the same conclusi@ssthe first opinion about the project’s
effects on listed whales and sea turtl®eeNMFS1534. The NMFS issued with the 2010
biological opinion a secondcidental take statemefur listed sea turtlesvhich authorized the
same level of take as the prior incidental take statementNEE&1536.

b. The BOEM and FWS Consultation Regarding the Impactof the Cape
Wind Project on Migratory Birds

The BOEM's final EIS'™ notesthat“[a]vian resources that are likely to occur in the area
of the proposed action are prottiunder the Migratory Bird Treaty AttSeeCW157080
(citing also Executive Order 11386). “From March 2002 through September 2006, aerial, boat,
and radar surveys were conducted by [Cape Wind]. Additionally, the [MassachusiitsoA
Society] conducted aerial and boat surveys from August 2002 through Septemberl@004.”
Cape Wind and the Massachusetts Audubon Society “collectieslyl25 systematic aerial

surveys to document avian species and distributions in Nantucket Sound,” and the surveys took

>The final EIS, which was prepared pursuant to the NEPA and the Shelf Aands discussed in further detail
below.
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place “during the daytime throughout different seasons from March 2002 through March 2006.”
CW157081see alsdCW66154 (tables summarizing survey results). “A total of 17 boat surveys
were conducted from May 2002 [through] March 2005 during the same study periods as the
aerial surveys,” and Cape Wind “also conducted radar surveys during the spria$j and f
migration periods.” CW157081. The BOEM concluded that the existing surveys wergstffic
to inform its final EIS.SeeCW67697-67770 (responding to comments suggesting that the
BOEM obtain additional information about the project’s impacts on migratory birds).

During the course dhe Section Zonsultation,lie FWS

recommended several studies to more fully assess the project’s impacts

migratory birds. Certain information was collected, and some was not. While

they would have generated information useful to assessmenigadtory birds
generally, the unimplemented studies would not necessarily yield infortaat

would have significantly addressed the uncertainties in the analysis of inpacts

the roseate tern and piping plover specifically.

FWS4. The FWShiological opinion did nospecificallyaddress other migratory birds not listed
in the ESA.1d. However, one of the terms and conditions of the FWS biological opinion
requires the BOEM, Cape Wind, and the FWS to “coordinate in the development otgprecifi
ard post-construction monitoring protocols . . . for [an] Avian and Bat Monitoring Framework
for the Cape Wind Proposed Offshore Wind Facility.” FWS77.

On June 4, 2009, the BOEM and the FWS signed a Memorandum of Understanding
pursuant tesecton 3 of Executive Order 13,186. CW242438. The Memoranddentifies
specific areas in which cooperation between the agencies would substantiaibutend the
conservation and management of migratory birds and their habitdisBoth agacies also
revieweddrafts ofthe Avian and Bat Mitigation and Monitoring Plan prepared by Cape Wind.

SeeCW242441. “The monitoring plan was developed in coordination with [the BOEM and the

FWS] . .. and includes several monitoring requirements as a result of previdasorggu
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review,” including the requiregre- and post-construction monitoring. CW23738%e lease
for the Cape Wind project, which was issued by the BOEM on October 6, s80W119269;
CW119275stateghat the monitoring plarsi“mandatory,” CW119314, and the BOE&so0
conditioned approval of Cape Wind’s Construction and Operation Plan “on an acceptable Avian
and Bat Monitoring Plan,” CW119704.
C. The NEPA and Shelf Lands Act ReviewProcess

“The Energy Policy Act of 2005 was enacted on August 8, 2005, giving the Department
of the Interior authority for issuing leases, easements, or rightsypfor alternative energy
projects on the Outer Continental Shelf . . ..” 71 Fed. Reg. at 30,693. Accordingly, the BOEM
began to “act as a lead agencydoordinating the permitting procesgth other Federal
agencies.”’ld.; seeCW111956.

Once [the BOEM] became the lead agency for [tDape Wind] project, [the

BOEM] determined that a new [d]raft EIS was needed and developed the scope of

the study for th¢d]raft EIS by requesting comments on the Proposed Action in a

public notice published in the Federal Register on May 30, 2006 (71 FR 30693).

The [BOEM] treated all the comments previously made on the [Cofps

Engineerd [d]raft EIS as scoping commenfsr [the BOEM’s] [d]raft EIS. The

[BOEM] also considered the comments that were made at [Corps] public

meetings held in Yarmouth, Martha’'s Vineyard, Cambridge, Aiathtucket,

Massachusetts.
CW111956. The BOEM issuechawdraft EIS on January 18, 2008e€53 Fed. Reg. 3482,
3482 (Jan. 18, 2008); CW111956. “The public comment period on the [d]raft EIS lasted 60 days
(until March 20, 2008) and was then extended another 30 days (until April 21, 2008) in order to

provide the public with additional time to consider and submit comments on the [d]raft EIS.”

8«The fina [Avian and Bat Monitoring Plan] was approved by [the] FWS on September 6, 20d By [the]
BOEM on November 20, 2012.Fed. Defs." ESA/MBTA Memat 8 & n.8 (citinghttp://www.boem.gov/
RenewableEnergyProgram/Studies/Cap&/ind.aspx(last visited Mar4, 2014)).
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CW111956. The BOENNadethe final EIS available to the publn January 21, 200%5eeid.;
74 Fed. Reg. 3635, 3635 (Jan. 21, 2009).
Subsequently, on March 8, 2010, the BOEM prepared an envircanasasessment
(“2010 Assessment”)SeeCW111957. As explained by the BOEM,
[tihe purpose of th[e] [2010 Assessment] was to determine whether there were
significant new circumstances or information relevant to environmental csncer
and impacts associatedth the Proposed Action that were not yudlddressed in
the [flinal EIS . . .. The [BOEM] used this [2010 Assessment] to determine
whether the [f]linal EIS needed to be supplemented. The [BOEM] found that no
significant new information existed that uld necessitate a -4analysis of the
rangeof the alternatives or the kinds, levels, or locations of the impacts of the
Proposed Action on the human environment. After considering public comments
on the [2010 Assessment] and additional new informationvwha received after
the [2010 Assessment] was made publicly available, [the BOEM] concluded that
the analyse in the [flinal EIS remained valid, and that, because a supplemental

EIS was not required, it issued a Finding of No New Significant Impact
(FONNS) on April 28, 2010.

On April 28, 2010, the BOEM also issued a Record of Decision (*2010 ROD”), which
stated that “[t]he decision is hereby made to offer a commercial lease to [Cape Wind] in
accordance with . . . [the Shelf Lands Act], under the terms and conditions” specthed?010
ROD,id., and in deasessued to Cape Winoy the BOEMon October 6, 2013eeCW119269;
CW119275. The lease granted Cape Wind “the exclusive right and privilege” to construct,
operate, and eventually decomnassthe proposed wind energy facility on Horseshoe Shoal in
the Sound._& CW119270. Among the terms and conditions incorporated into the Cape Wind
lease are the terms and conditiarigch the Coast Guardeemed necessapyirsuant to § 414 of
the Coast @Gard and Maritime Transportation Act of 2006ee€W119319. The Coast Guard
had previously issued the 8414 terms and conditions on August 2, 266CW66389;

CW66393.
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The 2010 RODequiredCape Windo submit to BOEM a Construction and Operations
Plan. CW111957see als®CW119697. Cape Wind “submitted a [Construction and Operations
Plan for the project on October 29, 2010, and submitted a modified [Construction and
Operations Pldmon February 4, 2011.” CW11969Thereatter,

[o]n February 22, 2011, a “Notice of Preparation of an Environmental
Assessment” was posted on the [BOEM] website to solicit public input in
anticipation of the preparation of [a] 2011 [environmental assessment (2011
Assessment”)]. The purpose of the comment period was rtovigle the public

with an opportunity to review and comment on the [Construction and Operations
Planl as well as to provide [the BOEM] with any significant new information or
circumstances relevant to environmental concerns and bearing on the proposed
action or its impacts. The [Construction and Operations|Rlas made available

for review on the [BOEM] website . . . Consulting parties and local
governments were informed of the comment period via email, which provided the
location of the [BOEM] webs#t and [the BOEM] mailing address for receiving
comments.

The purpose of the 2011 [Assessment] was to evaluate whether substantial
changes in the proposed action that are relevant to environmental concerns or
significant new circumstances or informatiotex@nt to environmental concerns

and bearing on the proposed action had come to light since the [final EIS] and the
2010 [Assessment] were issued. If so, [the BOEM] would be required to prepare
a[] [supplemental EIS] before taking action on [Cape Wir@bhsstruction and
Operations Plgn Issues considerdd the 2011 [Assessment] include: additional
surveys and sampling; conflicts with aviation traffic and fishing use; emeyge
response; migratory birds; microclimate; oil within wind turbine generators;
sloshing dampers; transition piece grout; permits issued by other Federal
agencies; and consultations with other agencies. [The BOEM] did not directly
address comments related to the content of the [Avian and Bat Monitoring Plan]
in the [2011 Assessmenthther it [did s0O] in its review of that plan.

CW119705;see alsdCW119743-86 (2011 Assessmenihe BOEM“determined that the [final

EIS] fully discussed the significant environmental consequences assavithiidide approval of”
Cape Wind’s Construction and Operations Plan, and approved the plan in a record of decision

dated April 18, 2011 (2011 ROD”). CW119705-06.
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d. Consultation Under Section106 of the Preservation Act

“The [Advisory Council on Historic Preservation] formally entered ihto$ection @6
consultation with the Corps [of Engineers] for the” proposed wind energy park “in March of
2005 upon its determination that the project would adversely affect historic properbes
eligible for the National Register of Historic Place€W44617. After the BOEM took over as
the lead agency, it

commenced its Section 106 process in late 2005 and conducted more than twenty

one meetings through February 201[fhe BOEM)] invited the Massachusetts

[State Historic Preservation Officer] to becooperating party on March 16, 2006,

to which she replied “the [Massachusetts Historical Commisgsos]consulting

agency.”
CW112019. The Wampanoag Tribe of Gay Head (Aquinnah) and the Mashpee Wampanoag
Tribe were also consulting parties to the Setti06 process. CW11202The BOEM
published a draft EIS pursuant to the NEPA in January of 2008, which “included its initial
identification of properties and its findings of adverse effects.” CW112021. The casioe
the draft EIS objected to the methodology that the BOEM used to identify affeofesttpes,
and the BOEM responded to the comments by revising its methodology and undertaking new
identification efforts.ld. “From that point forward, the NEPA and [S]ection 106 process
timelines” proceded independently of one anothéd. As part of its Section 106 consultation,
the BOEM

conducted interagency and intergovernmental consultation meetings, including

tribes, to solicit comments and concerns related to the [Cape Wind] project,

including issues related to cultural resources and historic preservation, in

November 2005, June of 2006, and February of RpPQéading up to the

circulation of the [draft EIS], and in July of 2008 to discuss concerns raised in

comments to the [draft EIS]. Owm&-one governmento-government meetings

with tribes in advance of the [draft EIS] and its findings also took place irofuly
2006, February of 2007 . . . and July of 2007.
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Following its evaluation of [th&lraft EIS] comments, [the BOEMEsumed its
Section 106 process with a series of consultation meetings specific to the
[S]ection 106 process that began in July 2008. Upon completion of its second
identification of properties effort and these consultations, the [BOEM]sexdea
Finding of Adverse Effect as an individual document on December 29[,RGD8
describe its new list of identified eligible properties and those adyeaffected
under the revised methodology. The December 2008 Finding identified 29
historic properties as being adversely affectatcluding one property of
cultural[]] importan[ce] to the Mashpee tribe and two [National Historic
Landmarks]. The December 2008 Finding was induidethe analysis of the
[flinal EIS for the project[and] circulated for public comment in January 2009.
Governmento-government consultation meetings and Section 106 consultations
meetings with the parties followed throughout 2009 and in early 2010, as
described below.

Through this process, [the BOEM] considered additional information from tribes
and otler consulting parties via meetings, written communications, and site visits.
[The BOEM] also worked closely with the Advisory Council for Historic
Preservation and the National Park Service (Keeper of the NationatdReamd
[National Historic Landmarkpersonnel) in a continuegffort to assess the nature
and level of adverse effects and to make determinations of the eligibility of
additional properties, as well as to determine the appropriate scope of the
[S]ection 106 process. As a result, [the BOEMIased a Revised Finding of
Adverse Effect on January 13, 2010. The Revised Finding added Nantucket
Sound and four individual onshore [traditional cultural properties] to the list of
affected historic propertiesnd clarified the types of altationsthat could occur

to each.

A draft Memorandum of Agreement (MOA) was distributed at the June 16, 2009
consultation meeting. The draft MOA contained several proposed mitigation
measures. [The BOEM] asked attendees to review the MOA and provide [the
BOEM] with any comments on the document or other ideas to avoid, minimize or
mitigate adverse effects. The draft MOA wagireulated to consulting parties at

the January 13, 2010 full Section 106 meeting. The [State Historic Preservation
Officer] concurred wth the revised Finding in February 2010. Following public
review of the revised Finding and additional site visits and several meetithgs w
parties in February 2010, the Secretary [of the Interior] determined thiagrfurt
efforts to gree onan MOA woull not be productive, and on March 1, 2010,
submitted a request to the [Advisory Courfoll Historic Preservation] for their
comment to terminate the [S]ection 106 process.

CW112021-22.“The [Advisory Council for Historic Preservation] comment was nese[by

the Secretarpf the Interior] on April 2, 2010.” CW112024ee alsdCW112696.
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3. The Current Litigation

The PEER plaintiffs, compriseof several environmental groups, members of those
groups, and individuals who use the Nantucket Sound, PEER CompR9%8sert three claims
for relief based on alleged deficiencies in the FWS’s and the NMFS’s bidlogicgons and
incidental take statementd, 11 9799. They also challenge the issuance of the records of
decision, the lease, and the approval of the Cape Wind construction operations plan, on the
grounds that each relies on invalid biological opiniolas 1 100103. The PEER plaintiffs also
allege that the BOEM and the ComgfsEngineershould have obtained a permit for the take of
migratory birds prior to approving the Cape Wind projddt.q 104. Finally, they claim that the
BOEM violated the NEPA by failing to issue a supplemental EIS concerningdbat
aggregations of right whales, by failing to address certain other ddfads ®f the project, and
by relying on the Avian and Bat Monitoring Plalal. 1 106110.

The Town of Barnstable “is a municipal corporation and political subdivision of
Massachusetts” that “has jurisdiction over extensive lands on the south side ofddegder®@
Nantucket Sound.” Barnstable Compl. § 10. In its complaint, Barnstable asseriaimsdar
relief based on the BOEM'’s alleged failure to adequately address the fihdirtbe Sound is
eligible for listing in the National Register orsarvey all historic properties in and around the
Cape Wind project area, in violation of the Preservation ALt]|f 20608. Barnstable also
challenges the adequacy of the BOEM's final EIS, as well as its failureu® assupplemental

EIS,id. 11 20914, the BOEM's alleged failure to provide for safétgs required by the Shelf

7 Specifically, the Town of Barnstable alleges that
[tihe [d]efendants have . . . fail[ed] to ensure that the [Cape Wind grojectvill be carried out
in a manner that provides for the safety of parties engaging in: a) comnaextig®eral aviation
activities; b) commercial shipping and commercial trarision between the Cape and the

(continua . . .)
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Lands Act,d. 11 21519, and the Coast Guard’s alleged failure to specify appropriate terms and
conditions as to navigation safety in the Sound as required in 8§ 414 of the Coast Guard and
Maritime Transportation Act of 2006, i§Y220-25.

The Alliance plaintiffs, a non-profit environmental group and several individuals who use
or enjoy the Sound, Alliance Comfilf 6-24, assert six claims under the NEPA, the Shelf Lands
Act, 8 414, and the Preservation Act similar to those asserted by the PEER plaidtifie a
Town of Barnstable, id[1151-76. The Alliance plaintiffs additionally allege violations of the
Clean Water Act and the Rivers and Harbors Act. i&e§] 17793.

The Wampanoag Tribe of Gay He@&hjuinnah)states in its complaint that “fig Tribe
has lived on the shores of Nantucket Sound since time immemorial,” and “depends on the
Nantucket Sound for food, jobs, spiritual ceremonies, and cultural continuity, and the Sound is
essential to the Tribe’s religious ceremonies and traditional religious prdcti@snpanoag
Compl. 11 13-14. The Tribe's complaagses three claims for relief based on the federal
defendantsalleged failure to consider the impact of tGape Wind project on subsistence
fishing, the failure to adequately consider itih@actof the finding that the Nantucket Sound is
eligible for listing in the National Register, and the failure to engage in timdlp@dequate
Section 106 consultation with the Tribkl. { 12743.

The Court granted Cape Wind Associates, LLC’s (“Cape Wind”) unopposed motion for
leave to intervene as a defendant. Sepember 8, 2010 Minute Order. The Court

subsequently consolidated the cases filed by the PEER, Alliance and Town aéBlarns

(. . . continued)
Islands; c) oil spill prevention and response operations; and d) seatchscue operations.

Barnstable Compl. 1 216
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plaintiffs,'® seeOctober 25, 2010 Minute Order, as well as the case filed by the Wampanoag
Tribe of Gay Head (Aquinnah)esJuly 8, 2011 Minute Order.

The parties have now filed @emotions for summary judgment: one concerrtimg
PEER, Alliance, and Town @arnstable plaintiffs’ ESA and Migratory Bird Treaty Act claims;
a second concerning the PEER, Alliareed Town of Barnstable plaintiffs’ remaining claims;
anda third concerning thelaims of theVampanoag Tribe of GaHead (Aquinnah).
Additionally, the PEER, Alliance, and Town Barnstable plaintiffiave filed a motion
pursuant to Federal Rule of Civil Procedure Rule 56(e) seeking additional discomeerning
certain documents cited in the federal defendanggll lmemoranda, onithe alternative to strike
thosesamedocuments.

[I. STANDARD OF REVIEW

“Summary judgment is the proper mechanism for deciding, as a matter of lalwewhet

an agency action is supported by the administrative record and consishetiteMtPA standard

of review.” Loma Linda Univ. Med. Ctr. v. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 2010)

(citing Stuttering Found. of Am. v. Springer, 498 F. Supp. 2d 203, 207 (D.D.C. 200d) 408

F. App’x 383 (D.C. Cir. 2010)xsee alsdrichards VINS, 554 F.2d 1173, 1177 & n.28 (D.C. Cir.

1977). But due to the limited role of a court in reviewing the administrative recotyptbal
summary judgment standards set forth in Federal Rule of Civil Procedure B6tapplicable.
Stuttering 498 F. Supp. 2d at 207. Rather, “[u]nder the APA, it is the role of the agency to
resolve factual issues to arrive at a decision that is supported by the adtneisecord,

whereas ‘the function of the district court is to determine whether or not ases afdaw the

18 Another case was consolidated at the same time, but was later dismissprejuidice. SeeStipulation of
Voluntary Dismissal of All Claims iMartha’s Vineyard / Dukes County Fisherman’s Ass'Salazay ECF No.
149;see alsduly 2, 2012 Minute Order.
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evidence in the administrative record permitted the agency to make the decigich itdd

(quoting Occidental Eng’'g Co. v. INS, 753 F.2d 766, 769-70 (9th Cir. 1985)). In other words,

“when a party seeks review of agency action undeARA, the district judge sits as an

appellate tribunal,” and “[t]he ‘entire case’ on review is a question of l&wn. Bioscience, Inc.

v. Thompson, 269 F.3d 1077, 1083 (D.C. Cir. 2001) (footnote and citations omitted).
lll. ANALYSIS

A. Whether the Coag Guard Violated 8 414 of the Coast Guard and Maritime
Transportation Act of 2006

TheTown of Barnstable and thdliance plaintiffs have moved for summary judgment
on their claims that the United States Coast Guard viofated! of the Coast Guard and
Maritime Transportation Act of 200&21s.” Remain Memat 1516; Pls.” RemainOpp’n at 21,
Alliance Compl. 11 167-70; Barnstable Compl. 11 220R%e federal defendants and Cape
Wind each movdor summary judgment on the ground that no final agency action resulted from
the United States Coast Guard’s issuance of terms and conditions for the Capeasénd |
pursuant to § 414, and thus there can be no APA challenge to those terms and cdhdféahs.
Defs.” Remain Mem. at 14ed. Defs./Remain Reply at; Int. Def.’sRemain Mem. at 19nt.
Def.’s Remain Reply at-R. Alternatively, the federal defendants and Cape Wind dhgiie
even if the issuance of the terms and conditions constitutes final agency aetiGoast Guard
fully complied with the preaisions of the Coast Guard and Maritime Transportation Act of 2006.
Fed. Defs.Remain Mem. at 147ed. Defs.” Remain Reply at 1; Int. DefRemain Mem. at 19;

Int. Def.’sRemain Reply at-P.

9 Because the Court concludes that there has been no violation of § 414 oash&Gard and Maritime
Transportation Act of 20QG@he Court will not address whether the issuance of terms and cosgiticsuant to
§ 414 constitutes final agency action.

28



Section 414 was passed in large part due to the pendency of Cape Wind’s pr8pesal.
152 Cong. Rec. S643%0 (daily ed. June 22, 200@tatement of Senator Steven3he
legislative histoy disclosesCongress’ positiothat “[iJt must be left up to the Commandant of
the Coast Guard to decide what is necessapyevent negative impact to navigation, aviation,
and communications caused by the proposed wind falt 4t S6439. To that end, § 414
provides that “the Commandant of the Coast Gghaall specify the reasonable terms and
conditions the Commaiadit determines to be necessary to provide for navigational safety with
respect to the proposéshse. . . and each alternative” to the proposal, and also that “the
Secretary [of the Interior] shahcorporate into the lease . . . reasonable terms and conditions the
Commanantdetermines to be necessary to provide for navigational safety.” PNb. 109-
241, 120 Stat. at 540 (emphasis added).

There is no case lasonstruing § 414, and sbe Court must turn to the familiswo-step

analysis ofChevron, U.S.A., Inc. v. Natural ResrcesDefenseCouncil, Inc, 467 U.S. 837

(1984). “When a court reviews an agencygasnstructiorof the statute which it administers, it is
confronted with two questions. First, always, is the question whether Congressbthg di
spoken to the precise question at issue. If the intent of Congress is clearthiba&ind of the
matter.” Chevron, 467 U.S. at 842. Andstwell established that

[t]he judiciary is the final authority on issues of statutory constructionngunst

reject administrative constructions which are contrary to clear comgrabks

intent. If a court, employing traditional tools of statutory construction, asterta

that Congress had an intention oe frecise question at issue, th@ention is

the law and must be given effect.

Id. at 843 n9 (citations omitted). Among the “traditional tools of statutory interpretation” are th

“text, structure, purpose, and legislative history” of the statute.” PharmaRés& Mfrs. of

Am. v. Thompson, 251 F.3d 219, 224 (D.C. Cir. 2001). If the Court determines that Congress’
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intent is unclear, then the court proceeds to the second step under Chvdancbmequiresthe

courtto “defer to the agency’s interpretation as long as it is ‘based on a permissibleicioost

of the statute.”_Bluewater Network v. EPB72 F.3d 404, 410 (D.C. Cir. 2004) (quoting

Chevron, 467 U.S. at 843)).

As to step one of the Chevron analysis, the Court “begins, as always, with the text of the
statute.” Chao v. Day, 436 F.3d 234, 235 (D.C. Cir. 2006). Amdhere, ashere [the text] is
plain and unambiguous,” the Court’s “analysis ends with theatemtell.” 1d. The mandatory
language of 8§ 414 makes clear that the Commandant “sleatifunicatdo the Secretary of the
Interior the terms and conditions deemed necedsanyavigational safety, arttie Secretary of
the Interior “shall”include those terms and conditions in any lease that might be issued pursuant
to 8 1337(p) of th&helf Lands Act.Pub. L.No. 109-241, 120 Stat. at 540 he statute leaves
no discretion to either the Commandasttothe decision to issue terms and conditions, or to the
Secretary of the Intennaegardingthe decision to include those terms and conditions in a

8 1337(p) leaseSeeAss’n of dvilian Technicians v. Fed. Labor Relations Auth., 22 F.3d 1150,

1153 (D.C. Cir. 1994) (“The word ‘shall’ generally indicates a command that aaimts
discretion on the part of the person instructed to carry out the directive.”).

What isless cleafrom the text of the statute is the effect of the Commandant’s issuance
of the terms and conditions. awever, the legislative history is instructive

The arrangement dictated by section 414 of [the Coast Guard and Maritime
Transportation Act of 2006] has precedence in the procedure for granting
hydroelectric licenses under the Federal Powe[,A& U.S.C. § 797(e)2012)].

This process requires the Federal Energy Regulatory Commission to include in
the terms and conditions of its licenses for hydroeletittamses any conditions
deemed necessary to protect the interests of other agendiesUnited States
Supreme Court[, in_Escondido Mutual Water Co. v. La Jolla Band of Mission
Indians 466 U.S. 765 (1984),] determined that such conditions had to be
“reasonable” and the reasonability of the conditions was a matter to be determined
by the courts, not the Commission.
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152 Cong. Rec. at S644M Escondido, the Supreme Court addressé(egof the Federal
Power Act,466 U.S. at 772, which provides thaehses such dke hydroelectric facility
licenseat issue in that cassehall be subject to and contain such conditions as the Secretary [of
the Interior] . . . shall deem necessary for the adequate protection andianilivthe property,
16 U.S.C. § 797(e). THeupremeCourt held that it was “clear enough that while Congress
intended that the Commission would have exclusive authority to issue all licensastatithe
[Secretary of the Interior] to continue to . . . determin[e] what conditions would loel@atin
the license in order to protect the resources under [his] [] jurisdictioBscondido, 466 U.S. at
775. TheDistrict of ColumbiaCircuit has elaborated that
[i]f Congress had intended Interior to have authority to require prescrgpti
independent of the Commission’s licensing process, it could easily have so
specified. By providing instead that Interior’s prescription is to be a FERC
license requirement, Congress implicitly indicated that it would have to be
supported as would any other Commission licensing requirement. The record
before us, thenis no more and no less than what was presented to the

Commission.

Bangor HydreElec. Co. v. Fed. Energy Regulatory Comm’n, 78 F.3d 659, 662 (D.C. Cir. 1996).

And “[i] f the Secretary [athe Interior] concludes that the conditions are necessary” then “the
court is obligated to sustain” the conditidifdhey are reasonably related to [the Secretary’s]

goal [of preserving reservations], otherwise consistent with the [Federal PatjeaAd

supported by substantial evidence.” Escondido, 466 U.S. at 778. The Circuit has intergeted thi
standard of review as akin to arbitrary and capricious review under the 3&#Rangor

Hydro-Elec. Co, 78 F.3d at 663.

Given thesimilarity between thstatutoryscheme®f § 414 and § 4(e) of the Federal
Power Act,andgiven alsahe fact thathelegislative historyof § 414specifically relies on the

Supreme Court’s decision in Escondittcseems inescapable that the Court must review the

31



impositionof the § 414 terms and conditions in the same manner dictated for review of § 4(e) of
the Federal Power Act. ither words, if the Coast Guard has deemed certain terms and
conditions necessary for the Cape Wind project pursuant to § 414, then “thd [€fthligated

to sustain” those terms and conditions “if they are reasonably related to [tHe3Daad's] goal,
otherwise consisntwith the [Shelf Lands Act], and supported by substantial evidefit&ee

Escondido, 466 U.S. at 778ce als®Bangor Hdro-Elec. Co, 78 F.3d at 662-63.

As to the Coast Guard’s objective, 8 414 makes cleait$itarms and conditions must
“provide for navigational safety with respect to the proposed lease, easemmgttt of-way.”
Pub. L.No. 109-241, 120 Stat. at 540. The terms and conditions imposed by the Coast Guard
address the design, positioning, arrangement, and operation of the Cape Wind project, and
include required specified labeling, mechanisms for shutting down the wind turbinetgesera
and placemenf safety equipment and mooring attachments on the wind turbine generators for
emergency useCW66379. The terms and conditions also require Cape Wind, prior to
construction, to provide to the BOEM and the Coast Guard for their review and apgaal
research angsesconcerningand recommeretl mitigationmeasures foithe project’s impact on
radar navigation of vessels in and around the project. CW66380. There are also provisions for
breaking ice that might form in and around the progeea CW66381-82 Finally, the terms
and conditions require Cape Wind to report periodically to both the BOEM and the Coast Guard

about navigational safety, and the Coast Guard retains for itself the rightrid #mederms and

 The defendants argue thhe similarity between the two statutory schemes calls for the imclthat the Coast
Guard is not a proper partfsee, e.g., Fed. Defs.” Remain Mem. atl4 Int. Def.’s Remain Mem. at 128. As

this Circuit has stated, where parties levy a chgheto licenses issued under the Federal Power Act, “FERC is the
appropriate named respondent even if the real defense is to be mounted by §thm&wyof the] Interior.”

Bangor HydreElec. Co, 78 F.3d at 662 (citing 16 U.S.C. § 825 (b)). The Cdws$ need not address whether the
Coast Guard is an appropriate party because even if it is not, the aafiffns concerning the § 414 terms and
conditions are properly brought against the BOEM, and must thereforeiéwed\by the Court in the manmset

forth in Escondido
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conditions at any timeCW66380-83. The Court is satisfied that these terms and conditions are
reasonably related to the Coast Guard’s goal to prdeideavigational safety.

The Court is also satisfied that the terms and conditions are otherwise caongiste
8 1337p) of the Shelf Lands Act. Thiact requires, among other things, that any lease granted
pursuant to 8 1337(p) be “carried out in a manner that provides for . . . safety” and for
“oversight, inspection, research, monitoring, and enforcement relating to'ades 143 U.S.C.
8 1337(p)(4). The terms and conditions adopted by the Coast Guard provide for oversight,
inspection, research, and monitoriagd also provide several safety measuasd while the
terms and conditions do not explicitly address enforcement of the provisions, the Caodst Gua
has not only the right to amend the terms and conditions, but also to order that a wind turbine
generator or a set of generatbesshutdown “in instances where the Coast Guard determines that
navigation safety may be impadté the [wind turbine generator] were to continue to operate.”
CW66376. The Court finds that the Coast Guard’s § 414 terms and conditions are consistent
with the terms of the Shelf Lands Act.

Finally, there is substantial evidence to support the imposition of the Coast Gaarts
and conditions As instructedby the Circuit, the Coudssessethe substantial evidentgsue by

considering the recorthat“was presented to” the BOEM. Bangor HydreElec. Co, 78 F.3d at

662 (citing_Escondido, 466 U.S. at 778 n.20 (“[T]he court is to sustain the conditions if they are

2L Cape Wind urges the Court to restrict its review “to the BOEM record artie@oast Guard record.” Int.

Def.’s Remain Mem. at 223. However, the federal defendants do not make this argument, aedgg§tiieral rule

in this Circuit is that ‘[ijntervenors may only argue issues that have been rajgbé principal parties.”Ass’n of
Battery Recyclers, Inc. v. ERAX16 F.3d 667, 675 (D.Cir. 2013) (Silberman, Jconcurring) (quotindNat'l Ass’n

of Requlatory Uti.Comm'rsv. ICC, 41 F.3d 721, 729 (D.Cir. 1994)). Indeed, the federal defendants rely heavily
on Coast Guard documents in making their arguments the plaintiffegreethat the Coast Guard’s documents are
part of the administrative recard®ls.’ RemainOppn at 18 & n.3. Presumably, these same documents were
would have beefpresented to” the BOEM, and so in any event they can properly be consideted®yurt. See
Bangor HydreElec. Co, 78 F.3d at 662denying request to remand the record so ttmtepartment of the Interior
could add material to the record and remarking that “Interior had no exwuset including ay evidence it wished

to rely on[]in the court of appeals, in the record before the Commission. It ifysiogplate now to shore up its
case”)
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consistent with law and supported by the evidgaregented to the [agency], either by the

Secretary opther interested parties.” (emphasis addd8iangor HydreElec. Co))). Here, he

BOEM's final EIS incorporates the Coast Guard's findin§ge, e.g.CW65611-26 (discussing
results of Coast Guard studies on navigational safety); CW66375-414 (Coast Guard résponses
commaents on the draft EIS); CW75940-86 (Coast Guard commissioned study of the Cape Wind
project’s impact on radar technology of vessels in and around the project area).

As to the navigational safety studies, the administrative rexmains a Revised
Navigational Risk AssessmefiRevised Assessmeit USCG907, which was an updateanf
initial risk assessment prepared for Cape Wind at the request@b#st GuardJSCG916
The Revised Assessment “includes updated information to address topics requésteCbgst
Guard]” whenthe Corpof Engineersvas functioning as the lead agency for the Cape Wind
Project. Id. The Revised Assessment

includes descriptions of the Nantucket Sound environfi@mnessel traffic types

and operating areas, the effects of the proposed Wind Park on navigation, an

analysis of vessampacts on the [wind turbine generators], historic search and

rescue operations in and around the Wind Park, the effects of the proposed Wind

Park on search and rescue operations, and the effects of the proposed Wind Park

on communications. Various marine interests in Nantucket Sound, including the

[Coast Guard] and the Steam Ship Authority [], and the proposed [wind turbine

generator] vendor (General Electric) [] provided information to assishen t

preparation of the . . . Assessment.

Id.; see als@JSCG917-61 (discussing observations and data concerning each of the listed
considerations, including data obtained from currently operational offshore wind engeptspr
in other bodies of water). The Risk Assessment also includes several mitigatismes to

which Cape Wind agreed in an effort to address any navigational safety is&@€&96/L-62.

The executivenmary of the Risk Assessmertimatelyconcludes that “[the presence of the

22 Environmental descriptions included the hydrography, currenisesyand weather of Nantucket Sound.
USCG91820.
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Wind Park at Horseshoe Shoal is not expected to create negative impactgatiaraali safety.”
USCG913.
In addition to the Risk Assessment, the Coast Guard also considered guidance from the
United Kingdom’s Maritime and Coast Guard Agenshjch “assess[edheimpact on
navigational safety from offshore rendd@aenergy developmentsSeeUSCG409-23.
Included in this guidance were standard design requirements, operationameis, and
operational procedures for offshore wind energy fartdlSCG41819 (requiring, among other
things, that wind turbine geraors be clearly markethat “[t}hroughout the design process for
a wind farm, assessments and methods for safe shutdown should be established ahdragjreed,
thatperiodic testing of emergency communication and shutdown procedures be conducted). The
Coast Guard adopted many of these recommendations as part of its own “guidance on
information and factors the Coast Guard will consider when reviewing an ajplifatia
permit to build aneperate an Offshore RenewablegEgy Installation.” USCG1088ge
generallyUSCG1086-111 (Coast Guard’s Navigation and Vessel Inspection Circular 9@).02-
Given the results of the Risk Assessment, as well as the recommendationguildinee
from the United Kingdom and the Coast Guard’s own guidance, it cansatthat the terms
and conditions deemed necessary by the Coast Guard pursuant to its § 414 obligation were
unreasonable. Rathehgtinformation availablshows that there is a “rational connection
between the factfoncerning navigational safety atide choice made” a® the terms and

conditions adopted by the Coast Guard for the Cape Wind pr@eeBangor HydreElec. Co.,

78 F.3d at 663 n.3. The Court therefore finds that the terms and conditions chosen are supported

by substantial evidence.
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Theplaintiffs do not confine their objections to the 8 414 terms and conditions to the
three prongs of the Escondido analysis, presumably because they do not beliéeeahalysis
should apply here, and instead lodge attacks on other aspects of the terms and conditipns. Firs
the plaintiffscontendhat the terms and conditions “are little more than vague generalities and a
promise to ensure navigational safety latd?l5.” Remain Memat 18. The Court disagrees.

While it is true that certain ters and conditions require future action or studies, other terms and
conditions impose mandatory design, positional, and operational requirer8epts.g.

CW66379 (providing that “each individual [wind turbine generagbgllbe marked with private
aids to navigation in accordance with” specified guidelines) (emphasis add€tiliflvind

turbine generator] rotors (blade assemblgtsll be equipped with control mechanisms that can
be operated from the control center of the [Nantucket Sound Winal Faiemphasis added);

id. (“Safety lines, mooring attachments (for securing vessels) and accesslaafduse in
emergencies shabe placed on each [wind turbine generator].”) (emphasis added). Moreover,
provisions for future action are actually cment with the terms of the Shélands Act. See43
U.S.C. 8§ 1337(##)(L) (requiring that renewable energy activities be “carried out in a manner
that provides for . . . oversight, inspection, research, monitoring, and enforcemeny telatin
lease . . granted” under the Shelf Lands Act). Indeed, it strikes the Court that it waldkl m
little sense for the Coast Guard and the BOEM to approve the Cape Wind project only to
abandon the possibility of future oversight, research, and monitoring of plaetsrthat the

project might have on navigational safety. Perhaps most importantly, thought degileat

deference is owed to the “Coast Guard’s expertise . . . in maritime saailifis v. Nat'l

Transp. Safety Bd., 351 F.3d 1246, 1253 (D.C. Cir. 2088);alscCassidy v. Chertoff, 471 F.3d

67, 84 (2d Cir. 2006) (“Expert determinations by the Coast Guard . . . which are based on an
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explicit Congressional delegation of legislative authority . . . are entitlegribicant

deference.”). Accordingl because the Coast Guard deemed provisions concerning future action

to be appropriate, the Coumiust reject this challenge the terms and conditions.
The plaintiffs next object to the Coast Guard’s interpretahabh8 414requireshe

issuance ofdrms and conditions only for project proposateCW66378, and not fazach

NEPA alternative to the proposed actidals.” Remain Memat 23. The plaintiffsely onthe

statutory language of £14, which states:
[T]he Commandant of the Coast Guard klsplecify the reasonable terms and
conditions the Commandant determines to be necessary to provide for
navigational safetyith respect to the proposed lease, easement, oraigiay

and each alternative to the proposed lease, easement, esfrghy considered
by the Secretary.

Pub. L.No. 109-241, 120 Stat. at 540 (emphasis adde#PIs.’ Remain Memat 2324. As

noted above, the Couseginsits analysiswith the language of the statute. In this instance, while
it is clear that the Commandastriequired to specify terms and conditions for the project
proposal, it is not clear, as the plaintiffs contend, that the definititedtefnative” as intended

in 8§ 414has the same meanititat the wordalternative” hasn the NEPA. See40 CFR §

1502.14. To be sure, the terms and conditions must be specified “not later than 60 days before
the date established . . . for the publication of a draft environmental impact statdtoént,”

No. 109-241, 120 Stat. at 540, but the statute doesthetwiseincorporateor referencehe

NEPA. “Alternative” as used in the NEPA context is a term of art addressed in th&'statu
implementing regulationsSee40 C.F.R. § 1502.14. If Congress had intended to direct the
Commandant to considspecificallyNEPA alternatives, it could easily and explicitly have
drafted8 414 torefer to the applicable sections of the NEPA or its implementing regulations

it did not. Furthermore, it would be odd to require the Coast Guard to provide terms and
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conditions for eeh NEPA alternative, given that several alternatives were jettisonednvitho
detailed consideration for various reas6h#lthough the plaintiffs’ proposed reading of the
statute iglausible, the Court is required to defer to an agency’s permissible inteqoretfatn

ambiguous statuteBluewater Network372 F.3d at 410Here, the Coast Guard interpreted

8 414 to require only the issuance of terms and conditions for alternative proposals, as opposed
to doing the samir each NEPA alternative to agmosal. Because the statute does not
specifically reference NEPA alternatives, the Court finds that the Coasl’Suderpretation is
notimpermissible

Because the Coast Guard has deemed the § 414 terms and conditions necessary to
provide for navigational safety in and around the Cape Wind project, CW66389, and because the
terms and conditions “reasonably relate[] to [the Coast Guard’s] gag]l offaerwise consistent
with the [Shelf Lands Act], and [are] supported by substantial evideseeEZscondido, 466
U.S. at 778, the Court must sustain the terms and conditions and dismiss the plastifs’ cl
against the Coast Guard that allege violations of the Coast Guard and Mardimsedrtation
Act of 2006. Accordingly, the Court grants summary judgment to the defendants on the
plaintiffs’ § 414 claims.
B. Whether the BOEM Violated the Shelf Lands Act

1. The BOEM’s Reliance on theCoast Guard’s Navigational SafetyFindings

The plaintiffs argue thahe BOEM violated both the Shelf Lands Act andMiePA by
relying on the Coast Guard’s navigational safety analyses. R&ismiain Memat 45. With
respect to renewable energy projects like the Cape Wind project, the ShelfAchmeguires

the Secretary to

% The alternatives are discussed in detail below in the context of the Couaitistion of the plaintiffs’ NEPA
claims.
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ensure that [the] activity . . . is carriedtan a manner that provides for

(A) safety;

(B) protection of the environment;

(C) prevention of waste;

(D) conservation of the natural resources of the outer Continental Shelf;

(E) coordination with relevant Federal agencies;

(F) protection of national security interests loé tUnited States;

(G) protection of correlative rights in the outer Continental Shelf;

(H) a fair return to the United States for any lease, easement, cofiglaty
under this subsection;

() prevention of interference with reasonable uses (as determined by the
Secretary) of the exclusive economic zone, the high seas, and the territorial
seas;

(J) consideration of
() the location of, and any schedule relating to, a lease, easement, -@f+ight
way for an area of the outer Continental Shelf; and
(i) any other us®f the sea or seabed, including use for a fishery, a sealane, a
potential site of a deepwater port, or navigation;

(K) public notice and comment on any proposal submitted for a lease, easement,
or rightof-way under this subsection; and

(L) oversight, inspection, research, monitoring, and enforcement relating to a
lease easement, or right-of-way under this subsection.

43 U.S.C. § 1337(p)(4). The plain language of the Shelf Lands Act therefore suggests that i
would have been unlawful for the BOEM to rely on the Coast Guard’s findings if thosegBndin
did not further the Secretary of the Interior’s obligation to ensure that the Cape \Oject fis
carried out in a manner that provides for safetg.’

As to the findings themselves, the plaintiffs devote a substantial portion of their
memoranda to attacking the Coast Guard’s evaluatitimeofavigational safety impacts
resulting from the Cape Wind project as arbitrary and capricious decisionm&ktggRemain
Mem.at 2945; Pls.” Remain Opp’at 2E:31. First, the plaintiffs argue that the Coast Guard’s
“assessment of navigational impacts is incoherent and contradicted by Coasp&sannel.”
Pls.” Remain Memat 29;see alsad. at 3033. They challenge the Coast Guard’s conclusion in
a November 208 safety assessment letter that the Cape Wind project “will (1) have a moderate

impact on navigation safety, and (2) have a negligible adverse impact on Coast Guard

39



missions.” Id. at 30 (quoting CW66389%ee alsad. at 3133 (addressing the November 2008
letter’'s discussion of impacts on radar communications, the spacing of the vaime sur
inclement weather, and Coast Guard search and rescue misgibhsjtom,the plaintiffs argue
that the BOEM could not lawfully rely on the Coast Guard’s findings because thdsey§
represent arbitrary and capricious decisionmaking.

Under the APA, only “final agency action” is reviewable by the Co8&e5 U.S.C. §
704. The Supreme Court has stated that,

[a]s a general matter, two conditions must be satisfied for agency action to be

“final”; First, the action must mark the “consummation” of the agency’s

decisionmaking processit must not be of a merely tentative or interlocutory

nature. And second, the action must be one by which “rights or obligagwes h

been determined,” or from which “legal consequences will flow.”

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (internal citations omitted). Here, it cannot be

said that th&€oast Guaretngaged in arbitrary and capricious decisionmaking, becauketihhi
BOEM incorporated the Coast Guards’ navigational safety findings into the&fli@athose
findings did not, in and of themselves, “mark the ‘consummation’ of the [Coast Guard’s]
decisionmaking process,” nor did those findings determine the “rights or adntigjadf any
party or result in “legal consequences.” Benr20 U.S. at 177-78. Rather, the Coast Guard’s
findings were simply meant to inform the BOEM of the impact that the Cape Windtproje
would have on navigational safety in and around the Nantucket Sound.

Even if the Coast Guaslfindings do constituteeviewablefinal agency action,sathis
Court recently reiterated:

“[t]he ‘arbitrary andcapricious’standard of review as set forth in the APA is

highly deferential,” and the Coumust “presume the validity of aggnaction.”

Am. Horse Prot. Ass’n v. Yeutter, 917 F.2d 594, 596 ([Z{€.1990). Although

the “court is not to substitute its judgment for that of the agency|fhe agency

must examine the relevant data and articulate a satisfactory explanation for its
action including a rational connection between the facts found and the choice
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made.” Motor Vehicle Mfrs. Assh v. State Farm Mut. Auto. Ins. Co., 463 U.S.
29, 43 (1983) (citations and quotation marks omitteAnd where, as here, a
court is reviewing an agency’s evaluation“tscientific data within its technical
expertise,” the arbitrary and capricious standard of review is “extreme][ly]
deferential.” Nuclear Energy Inst., Inc. v. EPA, 373 F.3d 1251, 1289 (TiC.
2004) (citation omitted).This is because courts “review scientific judgments of
the agency ‘not as the chemist, biologist, or statistician that we are qualified
neither by training nor experience to be, but as a reviewing court ergroisr
narrowly defined duty of holding agencies to certain ima standards of
rationality.” Troy Corp. v. Browner, 120 F.3d 277, 283 (DQx. 1997).

Styrene Info. & Research Ctr., Inc. v. Sebelius, 944 F. Supp. 2d 71, 87 (D.D.C. 2013) (footnote

omitted). And, in the mattecurrentlybefore the Court, a great deal of deference is owed to the

“Coast Guard’s expertise . . . in maritime safet@€dllins, 351 F.3dcat 1253;see alsassidy

471 F.3dat 84(“Expert determinations by the Coast Guardwhich are baed on an explicit
Congressional delegation of legislative authority . . . are entitled tdisagriideference.”). In
evaluating whether the Coast Guard has engaged in arbitrary or capric®isneaking, the
Court’s role is to determine whether tleeord demonstrates that the agency has considered the
“relevant data and articulate[d] a satisfactory explanation for its dctind whether the

agency'’s choice reflects “a rational connection between the facts found anditieerohde.”

Bluewater Nawork, 370 F.3d at 11.

Although the plaintiffs fault the Coast Guard for issuing the November 2008 safety
assessment letter prior to the completion of radar studies, the letfaadis®wledges that the
impacton radars “remains outstanding.” CW6638%e letter also indicates the further steps
the Coast Guard was taking in order to better understand the impacts on radarsecicesta
“[tlhe Coast Guard will review the study and provide any additional informatidragtiine and
requests that theformation provided be addressed in the Record of Decisiloh. Contrary to
what the plaintiffs indicate, the November 2008 letter does not state that the prajewdt’

make navigation within the Project site more difficult,” PReémain Memat 3L, but instead
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clearly states that the Coast Guard expected “a moderate impact on navigatigh safety
CW66389. Those impacts, and mitigation measures to lessen the impacts, areddiscusse
attachments to the letteGee, e.g.CW66407-08. Relying on #hRisk Assessment discussed
above, among other factors, the Coast Guard concluded that “navigation is capalrlg dbhei
safely.” CW66408. As far as concerns about inclement weather, the plantgfsasize¢he
Coast Guard’s suggestion that smallessels will be “less prevalent” in poor weather, PIs.’
Remain Memat 32, and ignore the Coast Guard’s inclusion of “vessels of any siaksoas
being “less prevalent” in such conditions, CW66406. Indeed, the Coast Guard congielers ot
weatherrelated factos, both in the Risk Assessment and in the attachments to the November
2008 letter. CW66406-07. Finally, the plaintiffs’ contention that the Coast Guard did not
adequately consider the effects on Coast Gs@atch and rescue operations is contradibty
the record. The plaintiffs focus, PIRemain Memat 33, on the “four of 50 [search and rescue]
cases (8%)[thaf involved the use of an aircraft for rescuejthout noting that “in only oa case
did the aircraft actually effect a rescue,” CW6641TThe Coast Guard concluded basethen
small number of actual rescues affecé®d other factors that search and rescue efforts would
not be adversely hindered. In short, there is substantial evidence in the recdrel Geadt
Guard considered aratidressed the concerns that the plaintiffs raised with respect to the
November 2008 safety assessment letter, and thus, the Court finds that the CoastdGwdrd di
engage in arbitrary and capricious decisionmaking through the issuahedetter.

Next, the plaintiffs contend that “the Coast Guard improperly dismissed the importance
of marine radar to navigational safety?ls.” Remain Memat 29;see alsad. at 3441; Pls.’
Remain Opp’'mat 4245. In making this argument, they focus primarily aegort authored by

the Technology Service Corporation analyzing the effect of the Cape Windtpvdpesh was
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attached as part of Appendix M to the final EEEeeCW75940-86. In advancing their
arguments, the plaintiffs cherry pick quotes from the report, and invite the Coxantine

maps, images, and videos depicting various radar functioning related sceSarog.g.Pls.’
Remain Opp’rat 3435. As an initial matter, it would be improper for the Court to delve into
and analyze the scientific uaigbinnings of the report. But even if it could, the Coast Guard’s
findings, which are also contained in Appendix3deCW75970-86, acknowledge and address
each of the points raised by the plaintiffs concerning the ability of radeatopeto detect
potential dangergomparePls.” Remain Memat 3441 (raising concerns about false targets,
radar reflections, and impacts on Automatic Radar Plotting Aid systemis)CW75976-86
(discussing impacts on Automatic Radar Plotting Aid systems, false tamgygtscar
reflections). And while the plaintiffs additionally attempt to undermine thetCaaasrd’s
findings by pointing to alterations made to the Technology Service Corporation’saagddlte
Coast Guard's alleged failure to implement recommendations put forth by variotiduats,

Pls.” Remain Opp’mat 4243, it is axiomatic that “the reasonableness of [an] agency’s action is
judged in accordance with issated reasoisinder the arbitrary and capricious standard of
review, and “the actual subjeati motivation of decisionmakers is immaterial as a matter of

law—unless there is a showing of bad faith or improper behaviore Subpoena Duces

Tecum 156 F.3d 1279, 1279-80 (D.C. Cir. 1998). The Court cannot discern that the Coast
Guard engaged in improper behavior or acted in bad &aittthe plaintiffs have provided no
basis for the Court reaching that conclusiohe Pplaintiffs disagreenentwith the ultimate
findings made by the Coast Guard is not reason enough for the Court to deem thesagency’
decisionmaking arbitrary or capricious. Las#ithough the plaintiffs challenge, PI®emain

Mem. at 3741, the Coast Guard’s finding that the impact on navigational safety would be
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“moderate” with the implementation of the stated mitigation measGi&§5984-86, the Court
is not ina position to evaluate the adequacy of those measures. As the Court has aldgady hel
there is substantial evidence to support the Coast Guard’s § 414 terms and conditions, and the
mitigation measures similarly enjoy adede support in the administrative reco&ee e.q,
USCG 90762 (@nalyzingnavigational safetgand discussing mitigation measuvagh respect to
both the Cape Wind project and offshore wind farms in other parts of the world); USCG417
(United Kingdom'’s Maritime and Coast Guard Agenctgigested “safety and mitigation
measures recommended for [offshore renewable energy installations] dargtguction,
operation and decommissioning)SCG1111 (setting forth “example risk mitigation strategies”
adopted as part of the Coast Guard’s Navigation and Vessel Inspection CirculardNQ. 02-
Accordingly, because there is a rational connection between the facts faltigealecision
made, it was not arbitrary and capricious for the Coast Guard to find trsaatbeé mitigation
measures would lessen the impact on navigational safety so as to rendeiattienogerate.
Finally, the plaintiffs argue that “the Coast Guard’s finding that buffer zaees a
unnecessary is contradicted by the record and by Coast Guard Policy and is fiitathame
indefensible from a safety perspectiviusresulting inarbitrary and capricious
decisionmaking.Pls.” Remain Memat 29, 41-45; Pls.” Remain Oppat 4345. They contend
in essence that “the Coast Guard was requireditibess substantial questions raised by experts
regardinghow a buffer zone would affect navigational safety in the Sound, not merely that it was
not necessary.” PIsRemain Opp’n at 44. To the extent that the plaintiffs rely on experts’
comments thgpost-date the issuance of the Coast Guard’s findgegsd. at 4344 (citing
comments from 2009 and 2012), theliance on the commentsngsplaced because “fils a

widely accepted principle of administrative law that the cduatse their review ain agencys
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actions on the materials that were before the agertbg éiime its decision was matiéS,

P.C. v. Alvarez, 129 F.3d 618, 623 (D@r. 1997). The remainder of the plaintiffs’ arguments

fail for the same reasons stated above, narttedythe Coast Guard’s finding that a buffer zone

was unnecessary is adequately supported by the record, SeEV¢/$983(analyzing the

Technology Services Corporation report); CW75@8&ling that mitigation measures obviate

the need for buffer zonesgyrd significant deference is owed to those findings, Menkes v. DHS,

637 F.3d 319, 332 (D.C. Cir. 2011) (“[T]he potential ramifications of the agency’s decision
confirm that these are precisely the sort of complex, interstitial questionsdltabalst Guard

deserves deference to addressll) Commerce Comm’n vnterstate Commerce Commi49

F.2d 875, 882 n.10 (D.C. Cir. 1984Bécause this conclusion required the agency to exercise its
expert knowledge of . . . an area in which the agency possesses a comparative adga@tage

vis the courts, this court should accord substantial deference to the agencpietatien.”);see
alsoCollins, 351 F.3d at 1253 assidy 471 F.3d at 84While the record reflects debate within

the Coast Guard about the paial of a buffer zone, the Coast Guard’s stated reasons for not

including a buffer zone, whicrewhat the Court must consider, In re Subpoena Duces Tecum,

156 F.3d at 1279, asmlequatelypupported in the record.

In sum, the Coast Guard’s findings provide a rational explanation for the conchesion t
navigational safety will benly moderately impactesio long as thetated mitigation measures
are implementedand the explanation is adequately supported by the administrative record. This
is all that he APA requires, and the plaintiffs’ charge that the Coast Guard'’s findings are
arbitrary and capricioutherefore fails.By the same token, the plaintiffs’ claim that the BOEM

violated the Shelf Lands Act by relying on the Coast Guard’s findamgs ale fail.
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2. The BOEM’s Approval of the Construction and Operations Plan Without
First Obtaining Geotechnical and Geophysical Studies

The plaintiffs argue that the BOEM violated the Shelf Lands Act by approvipg Ca
Wind’s Construction and Operations Plan withfiugt receiving certairgeotechnical and
geophysical studiesom Cape Wind* Pls.” Remain Memat 4754; Pls.’ Remain Opp’rat 63
66. The Court degrees.

Theimplementing regulationsf the Shelf Lands Adlirect parties seeking to duct
renewable energy projects to subrmtaddition toother documentation, a Construction and
Operations Plan that includes “the results of [certain] . . . surveys for the propgeéedosi[the]
facility(ies).” 30 C.F.R. 8§ 585.626(a). Specifically, the Construction and Oper&tiansnust
include the results of shallow hazards, geographical, biological, geotechnicai¢claaeodogical
surveys, along with supporting datil. (detailing information required for each type of survey).
Here, theres no dispute that the BOEM wanted Cape Wind to conduct additional and more
detailed surveys than what it had provided to the agency during the review pi®eess.q.
Pls.’ Remain Memat 4852; Fed. Defs.Remain Memat 4953; Int. Def’s Remain Memat52.
And the record makes clear that Cape Wind represented to the BOEM that additeorah{
was required prior to conducting the survesgeCW147710;CW235267, and that such
financing would be unavailable absent approval of its Construction and Operations Plan,
CW147710. The question thus centers on whether the BOEM appropriately approved a
departure from its regulations.

BOEM'’s regulations provide for a departure from the general provisions of the

regulations in certain circumstancese30 C.F.R. 8§ 585.1(8), but

%4 The plaintiffs’ NEPA and NHPA arguments concerning these data are addassén this memorandum
opinion.
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(b) [a]ny departure approved under this section and its rationale must
(1) [bleconsistent witj43 U.S.C. § 1337(p)] . .;.

(2) [p]rotect the environment and the public health and safety to the same
degree as if thereag no approved departure from the regulations;

(3) [n]ot impair the rights of third parties; and
(4) [b]e documented in writing.
30 C.F.R. § 585.103(b) (emphasis added).

Under 30 C.F.R. 8 585.103(a), approval of a departure is appropriate to, among other
things, “[f]acilitate the appropriate activities on a lease or grant underatti% .

§ 585.103(a)(1). The plaintiffs argue unconvincingly that obtaining finaricmpt an ‘activity
on a lease.” Pls.” Remain Merat 53 (quoting 30 C.F.R. § 585.103(a)(1)). The regulation,
however refers not to “activities on a lease” but to fheilitation of such activities. 30 C.F.R.
§ 585.103(a)(1). Certainly, financing geophysical and geotechnical surveys isezansith
the facilitation @ “appropriate activities on a leaseXnd the plaintiffs’ concerthat granting a
departure for financial reasons equates to providing “no meaningful limit on WwahBOEM
can approve without information [the] BOEM itself has determined to be required” tinede
Shelf Lands Act, Pls.” Remain Opp’n at 65, fails to take into account the substantive
requirements of 30 C.F.R. 8§ 585.103(b), which must all be satisfied in order to wdaahila
departure.

Here, he requirements of 30 C.F.R. § 585.103(&Yye been satisfiedConducting the
surveys after approval of Cape Winds’ construction and operationssmansistent with the
Shelf Lands Act’s requirement that the project be carried outmaraer that provides for
“safety” and for “protection of the environmentSee43 U.S.C. § 1337(p)(4); 30 C.F.R.

§ 585.103(h1). In arguing to the contrary, the plaintifsem to misthatthe Secretarg
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overall obligation under 43 U.S.C. § 1337(p)(4) to provide for sadety obligation that applies
not only to approving individual steps of the process, such as the timing of the collection of
survey data, butatherto the entirety of the leasing process. And the plaintiffs’ suggestion that
the departure hetis inconsistent with 43 U.S.C. § 1337(p) becatis&as not subject to notice
and comment, Pls.” Remain Op@h 66, relies on a selective reading of the Shelf Lands Act,

which requires “public notice and comment on any proposal submitted for a lease,” 433J).S.C

1337(pJ4)(K) (emphasis added). il adeparture is not a lease proposal.

As to the remaining requirements, the Court does not find it inappropriate for thd BOE
to allowcollection of data after approving the Construction and Operations Plan, given that the
data must still be collected andadyzed prior to commencing consttiot or otherwise
disturbing the seafloosee, €.g.CW241409, and thuthe departure “[p]rotefd] the
environment and the public health and safety to the same degree as if there was malapprov
departure from the regulations,” 30 C.F.R. 8 585.103(b)(2). The plaintiffs offer no arghatent t
the departure will affect the rights of any third partids§ 585.103(b)(3), and the Court discerns
none. Finally, thérationale,”id. 8 585.103(b)(4), for thdepature is dcumented in writing,
seeCW241409, and the departure itseliismorializedn the 2011 RODseeCW119701-04,
and the leasiself, seeCW119300-03.Although the BOEM could havaore explicitlydrawn a
connection betweethe departure and its rationdt® granting it, the fact remains tHadthare
documented in writing in the administrative recoiithe regulation requires nothing more.
Accordingly, the Court finds that the BOEM complied with the Shelf Lands Aataggns
concerning the approval of departures from those regulations, and thereforegrants\s

judgment to the defendants the plaintiffs’ Shelf Lands Act claims
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C. Whether the Federal Defendants/iolated the ESA

1. The Plaintiffs’ Claims Against the FWS

The plaintiffs contend thahe FWSviolatedthe ESA by improperlydelegatingo Cape
Wind and tathe BOEM decisions concerningertainreasonable and prudantnimization
measuresPIs.” ESA/MBTA Mem.at 2029; PIs’ESA/MBTA Opp’nat 219. Specifically, they
argue that “the statory language” of th&SA “plainly imposes an unequivocal duty on [the]
FWSto determine what [reasonable and prudent measures] are ‘necessary or appoopriat
minimize’ an action’s impact on listed specie®ls.’ ESA/MBTA Mem. at 21 (quoting 16
U.S.C. § 1536(){4)). They maintain that the statute @a¢hatduty on the&eWSto the
exclugon of any other entitiesld. The Court agrees.

In determining whether the FWS complied with the statutory mandates of A)¢HeS
Court mustagainengage in thewvo-step inquiry set forth in Chevron, as discussed above.
Turning to the first step of the Chevranalysis, theres no questiorthat theFWShasbeen
tasked with administeng theESA for certain specie$0 C.F.R. § 402.01(b), and that the Act
requires theFWSto issue an incidental take statement where it finds that agency action will
adversely impact a listed specigb,8 402.14(i). Moreovett is clearthatthe FWSis required
to “[s]pecif[y] those reaonable and prudent measures that the Rir@onsiders necessary or
appropriate to minimize such impdctid. § 402.14(i(1)(ii). Neither theESA nor its
implementing regulations explicitly state whether the Rg/i®quired to render independent
determinatios concerning reasonable and prudaitimizationmeasures included in incidental
take statement TheESA and its regulations do state, howetbat incidental take statements

must include'those reasonable and prudent measuregtieaDirector{of] [the Fish and

Wildlife Service]corsidas necessary or appropridtdd. 8 402.14(i)(1) (emphasedded; see
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also16 U.S.C. 8§ 1536(b)(d)) (requiring the Secretary to “specif[y] those reasonable and
prudent measures thidle Secretargonsiders necessaoy appropriate”)emphasis added).

This Circuit construed similar statutory and regulatory language ineGeriNorton, 294

F.3d 173 (D.C. Cir. 2002). IGerberthe Circuitaddressed&tion 10 of the ESA, 294 F.3d at
175-76, which provids that the FWShall issue a permit for a takifig)f the [FWS] finds, after
opportunity for public comment,. . that the applicant will, to the maximum extent practicable,
minimize and migate the impacts of such takihg6 U.S.C. 8 1539(a)(2)(B)). Gerber
consideredvhether‘the issuance of [an] incidental tagermit violated [Sgction 10 of the
ESA” where the FWS failed to make an independent determination concerning thardjgplic
mitigation of the impacts of the taking. 294 F.3d at 184-85. In that case, the FWS had
considered a “Reducethpact Alternative” to the developer’s proposed projeat,ultimately
decided against the alternativiel. at 185. However, th€ircuit noted that there wdsio
evidence in the [administrative] record that tReMS ever made such a finding|, bilte FWS]
did repeatedly observe that tthevelopehad rejectedhealternative’ 1d. (emphasis in
original). “And [the FWS] noted that [the developer] did so out of concern that changing the
design would entail additional costs and delay the process of obtaining approvalitam”
government entitiesld. In holding that the FWS had violated Section 10 of the ESA, the
Circuit stated that “[w]hen a statute requires an agency to make a findingeas@upsite to
action, it must do so.'ld. at 18-86.

The defendants argue that Gerlseinappoge, because it construeddifferent section of
the ESA, involved different required findings, and did not involve another federal aggeey.
Fed. Defs." ESA/MBTA Mem. at 27-28; Int. Def SSA/MBTA Mem. at 23 3. These

arguments are unavailing. Firgtis well established as a “normal rule of statutory construction
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that identical words used in different parts of the same act are intendec tth@amame

meaning.” Sullivan v. Stroop, 496 U.S. 478, 484 (1990) (citations and internal quotation marks

omitted) Here, both Sections 7 and 10 of the E8#rto considerations and findingjsat“the
Secretaryshall” make or reach16 U.S.C. 8§ 1536(b)(4)(i(femphasis added)6 U.S.C. 8
1539(a)(2)(B). Moreover, neither the types of findings or considerations required in Sections 7
and 10 of the ESA nor the nature of the Section 7 consultation process have any bearing on the
fact that the FWS is the entity that must make the ultimate determination in botlcesstan
Herg the FWS'’s incidental take statement discusses a potential “operational adjustme
as a reasonable and prudent measure. FWS76. Specifically, the incidentatémkergtnotes
that
[tlhe [FWS] also considered a reasonable and prudentumggasn operational
adjustment to the wind facility that would require the temporary and seasonal shut
down of the [wind turbine generators] through the feathering of the rotors.
Feathering of the rotors causes them to face the wind and stop spiamihg,

would reduce the risk of collision by roseate terns and, to a limited extent,
migrating piping plovers transiting the Horseshoe Shoal project area.

FWS7677 (emphasis added). Thus here, &Senber the FWS found that a particular

mitigation measure wdd reduce take. However, also a&Gerber the FWS went on to discard

the proposed reasonable and prudent measure bedavas tietermined by [the BOEM] and

[Cape Wind]. . . to_notbe reasonable and pruddmatsecon” the failure to “meet the [reasonable
and prudent measure] regulatory definition as a ‘reasonable measureoaiigsrthe scope of

[a] project in a manner that is adverse to the project’s stated purpose and ne&Y.7 Fvet

emphasis added). The FWS stated again tha{B@EM] considersthat this may involve more
than a ‘minor change™ under 50 C.F.R. § 402.14(j)(&).(emphasis added)lhe remainder of
the FWS’s explanation farasting awayhe feathering measure is couched in phrases beginning

with statements like “[the BOEMas also determined” and “[the BOEM] indicatetd”
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However, nowhere in the explanation is there an indication that the FWS made an independent
determination.This is unacceptable. While it is certainly possible that the feathering measure
would not comport with 50 C.F.R. § 402.142), the ESA and its implementing regulations
require the FWS to make an independent determination. Betaeseninglydid not do so, the
Courtmust grant summary judgment to the plaintiffs on their ESA claims aghen8WS.

The defendants try to avoid this conclusion by pointing to places in the admwestrati
record where FWS personnel addressed the BOEM'’s reasons for rejectingiteerfgat
reasonable and prudent measugeeFed Defs.ESA/MBTA Mem. at 22 (cithg FWS215;
FWS220. While it might be true that the FWS grappled with the issues raised by the BOEM,
is not clear from theeasonable and prudent measusssed by the FWS that its ultimate
decision was based on its independent determination, oreviibthFWS merely deferred to
determinations made by the BOEM and Cape Wind. As noted b#feresasonable and
prudent measures begin by observing that the proposed operational adjustment woeld reduc
take, at least to some extent. The FWS then proceeds to rely exclusively on BOElsipan
Wind determinations as the basis for not including the operational adjustment. Véitiout
indicationthat the FWSn fact madean independent determination about whether the adjustment
was appropriate, the Court caot infer that such a determination ultimately factored into the
FWS’s decision.

The defendantalsoarguethatlanguage elsewhere in the statute aguilsions suggests
that theFWS can and indeeshouldconsult other agencies or entities in making its
determination e, eg., Fed. Defs.” ESA/MBTA Mem. at 19-20 (citing 16 U.S.C. § 1536(a)(2)
and 50 C.F.R. § 402.14(g)(8)); Int. Def.’s ESA/MBTA Meah 2123 (citing the same statutory

and regulatory provisions). While these provisions undoubtedly direct the FWS to consult and
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work with other agenes and entities in carrying out its Section 7 dutiesy do not in and of
themselves absolve the FWS of its responsibility to make an independent detenmatlaeit
after consideratioof its consultations. And the Joint Consultation Handbook is not inconsistent
with this requirement. As the federal defendants point out, the Joint Consultation Handbook
directs that “[rleasonable and prudent measures and terms and conditions should beddevelope
coordination with the action agency and the applicant,” FWS31117, and urges the FWS to
consult actively with action agencies based orfahewing understanding:
Section 7 consultation is a cooperative process. The [FWS] do[es] not have all
the answers. Actig seek the views of the action agency and its designated
representatives, and involve them in your opinion preparation, especially in the
development of reasonable and prudent alternatives, reasonable and prudent
measures, terms and conditions to minintize impacts of incidental take, and
conservation recommendations.
FWS31010-11. \Wile collaboration is encouraged, the Joint Consultation Handbook does not
support the notiothatthe FWS shoulthave deferredo the BOEM or Cape Wind when
discarding the@perational adjustment at issweéhout at least making clear that it was doing so
based on its own independent determination of the.isEhes is especially true given the
explicit finding that implementing the operational adjustment as a reasonalgeudedt
measure would, at least to some extent, decrease the take of roseate teipiagptbpers.
SeeFWS76. TheESA required the FWS to independgmhake thatdetermination, and “it must
do so.” Gerber 294 F.3d at 185.
2. The Plaintiffs’ Claims Against theNational Marine and Fisheries Service
The plaintiffs also contend that the NMFS violatedAlRA and the ESA by erroneously
concludingin its biological opiniorthat the Cape Wind project is not likely to adversely affect

right whales, fding to establish terms and conditions for the incidental takigltfwhales,and

failing to analyze the effect @reconstructiorgeological surveysn listedsea turtles.PIs.’
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ESA/MBTA Mem.at 34-45;PIs.’ ESA/MBTA Opp’n at 29-44. The defendamtiggue that the
considerations that went into and the resulting conclusions of the NMFS biologizalnopi
complied with the ESAand the APA.Fed. Defs.” ESA/MBTA Memat 3945; Fed. Defs.’
ESA/MBTA Reply at19-25 Int. Defs.” ESA/MBTA Mem.at 35-45 Int. Defs.” ESA/MBTA
Reply at17-25.
a. Whether the NMFS'’s Biological Opinion is Arbitrary and Capricious
As the Supreme Court recently reiterated,
[rleview under the arbitrary and capricious standard is deferential;t$¢outl
not vacate an agency’s deoisiunless it has relied on factors which Congress had
not intended it to consider, entirely failed to consider an important aspect of the
problem, offered an explanation for its decision that runs counter to the evidence
before the agency, or is so implausible that it could not be ascribed to a difference
in view or the product of agency expertise. [Courts] will, however, uphold a
decision of less than ideal clarity if the agency's path may reasonably b

discerned.

Nat'l Ass’n of Home Builders v. Defendepf Wildlife, 551 U.S. 644, 658 (2007) (citations and

internal quotation marks omitted)

Here, it cannot be said that the NMFS “entirely failed to consider an impadpett of”
the impact that the Cape Wind project might have on right whales. Th&NMBgical
opinion considers the status of the North Atlantic right whale, including birth rages, t
availability of food, and the effects of humeaused mortalitieBom net entanglementas well
asincidents such as ship strikes, on the viabilityhaf speciesNMFS1424-32. While the
biological opinion recognized that “right whale recovery is negatively atfdntenhuman sources
of mortality, which may have a greater impact on population growth rate givemtie
populationsizeand low annual ggroductive rate of right whalésNMFS1432, the opinion
stated also that “the population trené.( whether increasing or declining) provides better

information for assessing the effects of a proposed action on the species, 1RRATEFSANnd
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“[a]s descriled in previous [biological] [o]pinions, data collected in the 1990s suggested that
right whales were experiencing a slowt bteady recovery.” NMFS1427-28ece also
NMFS1432 (citing data that indicates “an increasing population size of and pgstwehrate
for North Atlantic right whales”) The biological opinion also discussed “federal activities” and
“numerous [other] recovery activities [thatre being implemented to decrease the adverse
effects of private and commercial vessel operations on the specieg@ageeWind project]
area and during the time period of th[e] consultation,” NMFS1477, as well asiestarhed at
reducing thehireat caused by entanglements, NME81.
The biological opinion also took into account recent aggregatiomghd whalesin
Rhode Island Sound, Nantucket Sound, and other nearby bodies of water, NMFS1498-502, and
ultimately oncluded with respect to the recent aggregations that basad@rnew of the
available scientific literatufg . . . the use of Nantucket Sound by any species of whales,
including North Atlantic right whales is extremely limited” ath@érewere “noobservations
within Horseshoe Shoal where the project will be constructed.” NMFS1501. Theicablog
opinion continued “that right whale use of Nantucket Sound is likely to be rare, sporadic and
extremely limited in duration and frequency” and noted further that “the habitan
Nantucket Sound is inconsistent with the habitat where rightestzak typically found.”
NMFS1502. The opinion acknowledged that
as occasional whales have been documented off of Monomoy and Great Point and
in the waters outside of Nantuckeduid that will be transited by project vessels

(i.e., Rhode Island Sound and Buzzards Bay), it is reasonable to exqidbiete
species may be present in those portions of the action area.

55



Importantly, the biological opinion also considered that the “increase in vedgeluiill
result in some increased risk of vessel strike of listed species,” includinglthehale.
NMFS1510. The opinion noted, howevirat

[iIn spite of being one of the primary known sources of direct anthropogenic

mortality to whales, and to a lesser degree, sea turtles, ship strikes remain

relatively rare, stochastic events, and an increase in vessel traffic in the action
area would not necessarily translate into an increase in ship strike ewmts.

vessel strike events have been reported in the action area
Id. The NMFS took into account certain mitigation measures that the BOEM and Cape Wind
proposed to further minimize any risk of ship strikes. NMFS1510-11; NMFS1Aftdr
considering the various mitigation measures, the frequency and location afehewhale
aggregations, and the status of right whales generally, the NMFS biologicain found that
“there is not a reasonable likelihood that a construction vessel associatduevdidpe Wind
project originating from the Quonset, [Rhode Island] staging site willdeoliith a whale” and
also that “the insignificant increasetraffic” represented by support vessels associated with the
projectwould result in a “discountable” likelihood of shigigiking right whales. NMFS1514.

The Court’s role is not to second-guess the NMFS, but rather to ascertain wiether t
administrativerecord demonstrates that the agency has considered the “relevant data and

articulate[d] a satisfactory explanation for its action” and whether the agatmjce reflects “a

rational connection between the facts found and the choice mBteivaterNetwork 370

F.3d at 11. With respect to the data, the ESA requires the NMFS to consider and to thaluate
“relevant information” availablghe “current status of the listed spec¢iemdthe “cumulative
effects” the project might have on listed specig8 C.F.R. 8§ 402.14(g). The NMFS is further
directed to carry out its responsibilities using “the best scientific and comirdatasavailable”

and to “give appropriate consideration to any beneficial actions taken byOBE®Br Cape
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Wind. Id. 8 402.14(g)(8). As demonstrated above and as evident in the NMFS 2010 biological
opinion, the agency considered the relevant required information. And because the NMFS
ultimately concludd that danger to right whales, though not nonexistent, is “insignificant or

discountable,5eeNMFS1531;see als?NMFS1514, the Court is satisfied that the biological

opinion represents “a rational connection between the facts fambthe choice made issue
a findingthatthe Cape Wind project “is not likely to advenrsaffect listed whales in the action
area,” NMFS1531. Accordingly, the Court finds that the NMFS did not engage in grbitrar
capricious decision-making by issuing its 2010 biological opinion.

Theplaintiffs’ arguments to the contrary fall flat. Aspgort for their position ey
point first,Pls.” ESA/MBTA Mem.at 35, toanatrticle entitled “Right Whales iRhode Island
Sound: April 2010,seeNMFS1021-25; a map depicting the locatadrright whale sightings in
early 2010seeNMFS1012-13, and aldocusparticularlyon the number of mothealf pairs
among theecentsightings,seeNMFS1017; NMFS2138. But as detailed above, the NMFS
considered the recent aggregations of right whales at length in its 2010 biologicah oSiee
NMFS1498-502.

The plaintiffs next quibble with the biological opinion’s treatment of the danger posed by
certain maintenance vessels that will be used during the life of the Cape Wiect Arty.’
ESA/MBTA Mem.at 38-44. Theplaintiffs’ contention that no consideration was given to the
increased traffic attributable to tlkape Wind project’s maintenance vesselarstates the
conclusions reached in the biological opini@dee, e.g.NMFS1514(discussing the “large
number of commercial shipping and fishing vessekwigiting the same route and stating that

“[tlhe small number of additional transits (2 per day) contributed by maintenance tsuggs®is
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represents a minimal increase in overall vessel traffic in the arRather the biological
opinionstates that

due to the limited information available regarding the incidence of ship [sirike

and the factors contributing to ship strike events, it is difficult to determine how a

particular number of vessel transits or a percentage increase in vesselithffi

translateinto a number of likely ship strike events or a petage increase in

collision risk
NMFS1510. And, as noted above, such ship strikes are “relatively rare” amehiheal
increased traffic “would not necessarily translate into an increadgpistsike events.”ld.
Despite the unlikely event of a ship strike, the BOEM and Cape Wind “proposed to impleme
. mitigation measures to further reduce the likelihood of a project vessel iimgnaith a
whale.” NMFS1510 (citing Appendix A tti¢ 2010 biological opinionf> Among the
mitigation measures & requirement that watercraft of differéemgthsadhere to varying speed
restrictions. SeeNMFS1576 (Appendix A to the 2010 biological opinion). It follows that the
NMFS considered speed restrictions, and concluded that the allowable speed fmintbsance
vessels was acceptable. Adugh the plaintiffs might wish for a clearer indication of speed

considerations in the NMFS decision, courts “uphold decision[s] of less than idéglitthe

agency’s path may reasonably be discern®tht’l Ass’n of Home Builders, 551 U.S. at 658.

And here the Court finds the NMEBSoath to its decision concerning speed restrictions to be
reasonably clear and thus rejects the plaintiffs’ argumeatdlia agency must further consider

the issue.

% The plaintiffs erroneously state that the biological opinion “requirsare measure to minimize the risk that
boats will hit right whale$. Pls.” ESA/MBTA Mem. at 43 (citing NMFS1515). A list of mitigation measuis
found in Appendix A to the 2010 biological opinion, NMFS18#25 which in turn references and requires
familiarity and training in accordance with certain agency implemeguetelines, NMFS1577. These guidelines
comprise operational requirements, including instructions to decspa®d or alter course when a right whale is
observed.SeeNOAA — National Marine Fisheries Service & National Ocean Service: Whalewatchingli@Gegl
for the Northeast Region Including the Stellwagen Bank National Maringu2ay@vailable at NOAA,
http://www.nmfs.noaa.gov/pr/pdéducation/viewing_northeast.pdést visited Mar. 5, 2014).
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b. Whether the NMFS Should Have Issued an Incidental Take
Satement Concerning Right Whales

The plaintiffs argue that the NMFS violated the ESA by failing to include an irtaeiden
take statemerdoncerning the take of right whalesth its 2010 biological opinionPIs.’

ESA/MBTA Mem. at42; Pls. ESA/MBTA Mem. at 38 (citindPac. Shores Subdivision Cal.

Water Dist. v. U.S. Army Corps of Eng’rs, 538 F. Supp. 2d 242, 261 (D.D.C. 2008)). The Court

agrees

The implementing regulations of the ESA provide that one of the NMFS’s
responsibilities during formal consultation is to “[flormulate a statement cangdantidental
take, if such take may occur.” Sg@ C.F.R. 8§ 402.14(g)(7). While thSrcuit has not
addresse@vhether the regulations require the issuance of an incidental take stateraentakle
is not reasonably certain, the Ninth Circuit haledthat a statement generallyrequired. Ctr.

for Biological Diversity v. Salaza695 F.3d 893, 910 (9th Cir. 2012) (stating that an incidental

take statement is required wheheeatened or endangered species “are present in the [action]
area” and the agency action is “reasonably certain to result in at least soethaionl
harassment”).And a fomermembe of this Courtexplicitly heldthat an incidental take
statement is requiraghen take might occur, even where takeriBkely. In Pacific Shores

Subdivision California Water District v. United States Army Corps of Emgs)ehe FWS and

the Capsof Engineerdiad entered into formal consultation under Section 7 of the ESA. 538 F.
Supp. 2cat 246. At the conclusion of the consultation, the FWS issued a biological opinion

which found, among other things, that the proposed agency action “[was] not likely to
jeopardize the continued existence’ of any of the listed spedgs.Although “he FWS
established that brown pelicans [were] present in the affected area ancdmait the brown

pelicans face a greater risk of take as a result” of the agency action, “the FtiSdfagsue an
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incidental take statement for the brown pelicall’at 261. The defendants claimed that the
omission complied with the regulations due to “the low probability of talee.”"However, the
Court found that

[t]his is a flawed interpretation of the FWS’s statutory obligation. The term

“may” is broadly interpreted under ESA regulations and the FWS’s obligation to

issue an incidental take statement was triggered by the possibility of take of the

brown pelicanregardless of how unlikely that possibility may have seemed. 51

Fed. Reg. 19926, 19949 (June 3, 1986) (endorsing the definition of “may effect”

for purposes of 50 C.F.R. 802.14(a) as “[a]ny possible effect, whether

beneficial, benign, adverse, or of amdetermined character.”). Accordingly, the

FWS’s biological opinion is arbitrary and capricious because it fails to conside

incidental take of the brown pelican.

Id. (second alteration in origina¢itation omitted).

TheJoint Consultation Handbook is not to the contrary. Rather, the Handbook includes a
standardized incidental take statement for situations “when no take is dat¢ipehich in turn
suggests that the incidental take statement read as folf@ise: Service does not anticipate the
proposed action will indentally take any (species).” FWS31115

Here, the NMFS included no incidental take statement for right whales, déspiset
that the whales have traverdbé Cape Wind projecrea and appearatbng routes that will be
traveled by project vessels. And while the biological opinion states that the “NMB8dLided
that the proposed action is not likely to adversely affect right . . . whales amdptbers not
likely to jeopardize the[ir] continued existence,” NMFS15B4, NMFS did not state that
incidental take would not occor was “not anticipatetl Accordingly, because incidental take
“may occur,” 50 C.F.R. 8§ 402.14(g)(7), the NMFS was required to include an incidental take
statement with its biological opinionpa its failure to do so was arbitrary and capricious.

The federatlefendantsrgue thaho incidental take statement was required bectgse

“NMFS determined that [incidental] takef right whales] would not occlrfFed. Defs.’

60



ESA/MBTA Mem.at 44(citing NMFS1531NMFS1534-37);see alsd-ed. Defs.” ESA/MBTA

Replyat 23 (“The administrative record shows that NMFS determined that takéoivhgles

was unlikely to occur.”), and cite Arizona Cattle Growers’ Ass’n v. U.S. Fishilgllé

Service No. Civ 99-0673PHX RCB, 1999 WL 33722331, at *13 (D. Ariz. Dec. 14, 198,

273 F.3d 1229 (9th Cir. 2001), as support for their position. Contrary to the federal defendants’
assertions, the Ninth Circuit did not affirm the district court’s holdingrinona Cattlethat “an
[incidental take statement] is appropriate only when a take has occurred or mabdasertain

to occur.” Fed. Defs.” ESA/MBTA Replyat 2223. Rather, the Ninth Circuit held tHatis

arbitrary and capricious to issaa [ijncidenal [tlake [statement when the Fish and Wildlife
Service hasiorational basis to conclude that a take will occur incident to the otherwise lawful
activity.” Arizona Cattle 273 F.3d at 1242. That holding was later clarifie@@mter for

Biological Divesity, where the Ninth Circuit said of its holding_in Arizona Cattié/e held in

that case that the Service could not attach binding conditions on permittees viadam{ahc
takestatement] where no listed species were present in the area and thgsnty ‘ha[d] no
rational basis to conclude that a take will occur incident to the otherwise lawfutya€tiCtr.

for Biological Diversity 695 F.3d at 910. Here, unlikeAmizona Cattlevhere there was no

evidence of the endangered species in the action area, there is evidence in the regghmt that
whales traverse the action area as well as the routes traveled by the project sessels.
incidentad take statement wakereforerequired.

The federal defendants also argue in a footnote thac@olse Cape Wind has no
incidental take coverage for right whales, if there is a whale strike in tlo@ acta, which
would be the first of its kind in record history, NMFS1510, [the] NMFS would need to renitiat

consultation.” Fed. Defs.” ESA/MBTA Rely at 23 n.24. In making that assertion, the federal
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defendants cite 50 C.F.R. § 402.16, which requires reinitiation of formal consultation when,
among other things, “the amount or extent of taking specified in the incidekgattdement is
exceeded” or “new information reveals effects of the action that may affectdstetks . . . in a
manner or to an extent not previously consideré&ke50 C.F.R. 88 402.16(a), (bThe federal
defendants’ reading of the regulation does not make sense. In order for the “amaterttarfe
taking specified in the incidental take statement” to be “exceeded,” it must be spediied

first place?® 1d. § 402.16(a).Further,a single whale strike would not necessarily rise to the

level of an “effect[] . . . not previously considered,” id. § 402.16(b), where the danger ofea whal
strike hasnot been deemed impossible, but rather “not likely.” At what number of whale strikes
would the likelihood increase above “not likely” such that reinitiation of consultatirdibe
required? The Court cannot answer that question, but rather the issue should have been
addressed in an incidental take statem8etcause thé&ilure to include a incidental take
statement was arbitrary and capricious, and the Court must thus grant summamsnjutigthe
plaintiffs andremand thenatterto the NMFSso that it cartomply with the ESA angsuean
incidental take statemefdr the take of right whales along with its biological opinion.

C. Whether the NMFS Failed to Analyze the Effect of Construction on
Listed Sea Turtles

The plaintiffs contend that the federal defendants “violated the ESA and ARMiby f
to analyze the effect of noise from greatly expanded preconstruction savédigted sea
turtles.” Pls." ESA/MBTA Mem. at 44;see alsd’ls.”" ESA/MBTA Opp’n at 41-44.In partiailar,

the plaintiffs challenge the notion that “an increase of 10 to 20 times as maey bawrs and a

%To be sure, “[t]hat limit may be zero; that is, a ediincidental take statementjay exempt no take.Town of
Superior v. U.S. Fisk Wildlife Serv, 913 F. Supp. 2d 1087, 1143 (D. Colo. 2012) (cihiagural Res. Def.
Council, Inc.v. Evans 232 F. Supp. 2d 1003, 1051 (N.D. Cal. 200Hpwever, whethea threshold of zero is what
was intended is not for the Court to say, but rather for the NMFS.
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larger survey area” considered in the 2010 biological opinion “could possibly reshétsarne
level of harassment to turtles as the smaller survey” contemplated in the 200& alapaopion.
Pls."ESA/MBTA Opp’n at 42.They are wrong.

To be sure, there is a consideratiféerence in theanticipated numbesf survey hours
contemplatedby thetwo biologicalopinions. _Compare NMFS920 (considering “one 36-hour
sampling event’)with NMFS1526 (“The applicant anticipates up to 5 months of survey activity
to cover the survey area, with between 330 and 660 hours of survey effort durimgehi)s t
And there is no question that the incidental take statements in both biological opiniopsesike
the same number of turtles. Compare NMFS1dith NMFS1536. But as the defendants point
out,seeFed Defs.” ESA/MBTA Mem.at 44,the NMFS exemptktake of sea turtles with
reference to the density of sea turtles that would be affecteBlME&929 (2008 incidental take
statement); NMFS1536 (2010 incidental take statenférfind althoughH‘Congress indicated its
preference for a numerical value”intidental take statements, “it anticipated situations in which
impact could not be contemplated in terms of a precise numBeebdna Cattle 273 F.3d at
1250.

The plaintiffs assert that the 2008 biological opinion and incidental take statement
considered only the “project footprint,” whereas the 2010 biological opinion and incidéetal ta
statement “include not only the footprint of the facility but also the transmni$isie to shore.”

Pls.” ESA/MBTA Mem. at 44. \Wile it is true that one sentencethe 2008 biological opinion
states that “[o]nly the project footprint on Horseshoe Shoal would be surveyed,” daRBe
opinion states elsewhere thlé surveys would cover “the offshore construction footprints and

associated work areas for all fatgilcomponents, including the [wind turbine generators], the

" Density is measured by the number of individuals of a species preseintavigiven area. See, e Davis.
Latschar 202 F.3d 359, 361 (D.C. Cir. 2000j.doesnotrefer to the total population of a specidd.
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[electrical service platform], the inner array cables and the 115kV trasiemsables to shore,”
NMFS830. Furthermore, the 2008 and 2010 biological opinions each provide the same number
of square kilometers that would be affected by the surveys. Compare NMFS92a ¢ ieri

survey, an area of approximately 148 square kilometers will be surveyeith’ NMFS1536

(same). Thus, although there is some contradiction within the 2008 biological opinion as to the
area considered for the survey, the contradiction does not, on the whole, suggest that3he NMF
considered a larger survey area in 2010 than it did in 2B@&er, ther@appears to be a

“rational connection” between the facts found and the choice made, Bluewater N&wdrk

F.3d at 11, and the Court therefore concludes that the NdwB8sideration of the effects of the
preconstruction surveys on sea turtles complied with the ESA and was not adaitrary
capricious Accordingly, the Court grants summary judgment to the defendata$hes
NMFS'’s incidental take statement for affected sea turtles.
D. The Plaintiffs’ Migratory Bird Treaty Act Claims

The plaintiffsalsoargue thathey are entitled to summary judgment becabhseBOEM
has violated the Migratory Bird Treaty Act by approving the Cape Wind projduabwt first
obtaining a permit from thEWSfor the taking of migratory birdsPIs.” ESA/MBTA Mem.at
29-34. In particular, they argue that “where, as here, (1) [an agemuggdés] that the project
[it] was asked to approve will . . . [take] migratory birds . . ., and (2) no [Migratory Baatyl
Act] permit authorizes that take, then” the agency approval of the projéatagrary,
capricious, an abuse of discretion, oresthise not in accordance with law.Pls.” ESA/MBTA
Opp’nat 21 (quoting 5 U.S.C. § 706(2)(A)) (emphasis removed). The defendants respond that

the“BOEM was not required to obtain a[] [Migratory Bird Treaty Act] permifooe approving
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the Cape Wind prert.” Fed. Defs.” ESA/MBTA Memat 29;see alsdnt. Def.’'s ESA/MBTA

Mem.at 27322 The Court agrees.
This Circuit “has held that the [Migratory Bird Treaty Act] applies to federahages.”

Am. Bird Conservancy, Inc. v. FCC, 516 F.3d 1027, 1@3C. Cir. 2008) (citingHumane

Soc'y of the United States v. Glickma2il7 F.3d 882, 885-86 (D.C. Cir. 2000)). And the

Migratory Bird Treaty Act’s implementing regulations provide that “[a] sgdgmurpose permit is
required before any person may lawfully take . . . migratory birds, their pasts, aeeggs for
any purpose not covered by the standard form permits” included elsewhereegulagions. 50
C.F.R. 8 21.27(a)But on its face, the Migratory Bird Treaty Act does not appeaxtend to
ageng action that only potentially and indirectly could result in the taking of nogydirds.
Rather, the text of the Act simply makes “unlawful” the taking of migratory bligl$).S.C. 8
703(a), and its implementing regulations provide ftspecial pupose permit . . beforeany
person may lawfully take . . . migratory birds,” 50 C.F.R. § 21.27(a) (emphasis added.isThe
no mention of which entities must obtain a special purpose permit, nor is there an explici
requirement that the permit be obtnat any time except “before” the taking occuds. Even

if the taking of migratory birds takes place at some point in the futuseclear that no such
taking has yet occurreghd is not imminent at this poibecause construction of the Cape Wind
project has not beguand thewind turbine generators that might take migratory birds are not

operational.

2 Cape Wind additionally argues that the plaintiffs’ reading of the stiubo broad and would lead to absurd
results,Int. Def.’s ESA/MBTA Mem.at 3234 (“The legislative history of théVfigratory Bird Treaty Act] makes
clear that the Act was passed to restrict human activity][, i.e., huntjpgaehing, directed at wildlife” (original
emphasis)), but “[t]he [flederal [d]efendants do not join and in tachgly disagree with Cape WindsAociates’ []
arguments regarding the scope of the [Migratory Bird Treaty Act] . . . ,"befs." ESA/MBTA Replyat 14 n.13.
“The general rule in this [@Fuit is that ‘[ijntervenors may only argue issues that have beerdraighe principal
parties” Ass’n of Battery Recyclers, Inc716 F.3dat675 (quotingNat'l Ass’n of Regulatory UtilComm’rs 41
F.3dat 729. Accordingly, the Court declines to address Cape Winds’ statutorylietatijpn argument.
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Given the statutory and regulatory text, the Court finds that the BOEM did not \lwate
Migratory Bird Treaty Act by merely approving a projét, if ultimately constructed, might
result in the taking of migratory birdsAs the Circuit stated in Glickmafia]s 8§ 703 is written,
what matters is whether someone has killed or is attempting to kill or capture or takecteg
bird, without a permit and outside of any designated hunting season.” 217 F.3d at 885. No such
taking is yet reasonably certain. The Court therefore grants summarygodgnthe defendants
on the plaintiffs’ Migratory Bird Treaty Act Claims.
The plaintiffs cite sesral cases in support of their position that the BOEN#Ss required
to obtain a permit prior to authorizing the Cape Wind project, but these cases are teapposi

American Bird Conservancy did not hold that a federal agency’s “approval of actiaintation

of” the Migratory Bird Treaty Act constitutes agency action that is ‘tiay to law’ under the

APA.” Pls.”ESA/MBTA Mem.at 33 (citingAm. Bird Conservancy, 516 F.3d at 1031). Rather,

the Circuit merely statethat the Federal Communications Corssionhad“acted reasonably in
deferring consideration ¢the Migratory Bird Treaty Act] issue” in that case because the agency
had indicated that it was in the midst of an “ongoing nationwide proceeding” corgcgsnin

approach to compliance with the Act. Am. Bird Conservancy, 516 F.3d at 1032héAnd

circumstances dblickmanare not analogous to this case, because there the atgaitwas
planning to take migratory birds. 217 F.3d at 88#leed, the cases cited by the plaintiffs each
involve @seswvhere theviolations of the Migratory Bird Treaty Aetere attributed to the party

who committed the takingSeePls. ESA/MBTA Mem.at 3132 (citing_ United Stateg. Apollo

Energies, InG.611 F.3d 679, 682 (10th Cir. 2010) (“Appellants are two Kamsl drilling
operators who were charged with violating the [Migratory Bird Tijeaty after dead migratory

birds were discovereddged in a piece of their oil drilling equipment called a hetatsater.”);
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United States v. CITGO, 893 F. Supp. 2d 841, 842 (S.D. Tex. 2012) (“According to the

Indictment, . . . [killed migratory] birds were found in tanks owned by [the defendants].”

United States v. Moon Lake Elec. Ass’n, 45 F. Supp. 2d 1070, 1071 (D. Colo. 1999) (“The

government alleges that Moon Lake has failed to install inexpensive equipm2a50 power

poles, causing the death or injury of 38 birds of prey . .. ."); United States v. Corbin &arm S

444 F. Supp. 510, 514-15 (E.D. Cal. 1978) (charging the defendants with causing the death of
se\eral migratory birds by improperly applying pesticides to an alfalfa)jield

The plaintifs argue that recent NMFS application to the FWS for a permit authorizing
incidental takeof migratory birds lends support to their assertion that the BOEM should have
applied for a permit in this cas&eePls.” ESA/MBTA Mem. at 29 (citing Special Purpose
Application: Hawaii Longline Fishery, 77 Fed. Reg. 1501, 1502 (Jan. 10, 2012))heBut t
existence of this application does not save the plaintiffs’ clairhg.application concerned the
HawaiirBased ShallowSetLongline Fisherya thirdparty project regulated by the NMFS which
became operationdh the late1980s.” 77 Fed. Reg. at 1502. Thus, even ifrieisessarjor
the BOEM to apply for a permit from the FWS, it is not clear that the BOEB®isned to do so
prior to when the Cape Wind project becomes operational, or at least not until theatmmstr
has advanced to the point when the potential take of migratory birds would be considerably mor
imminent than it is now.
E. The Plaintiffs’ Preservation ActClaims

All of the plaintiffs argue that they are entitled to summary judgment on their
Preservation Actlaims because the federal defendants engaged in allageathely and
meaningless SectidlD6 consultation and failed to identify on-shore historic propertigeod

faith. Pls.”Remain Memat 6066, Pls.’ RemainOpp’'nat 70-74;Wampanoag Memat 1325;
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Wampanoag Opp’at 517. The PEER, Alliance, and TownBéarnstable plaintiffs additicily
argue that the federal defendants violated the PreservatidyyAailing to conduct geographical
and geotechnical surveys in accordance with the Shelf Lands Act reguldisrifemain
Mem. at57-6Q Pls.” RemainOpp’nat58-66 The defendantsnsurprisingly assert that the
BOEM conducted timely and meaningful Section 106 consultation, properly identgtedidi
properties, and did not otherwise violate Breservatioct. Fed. Defs.RemainMem. at 58-
68; Int. Def.’sRemainMem. at 64-71, Fed. Defs.’RemainReply at15-17, 2#32; Int. Def.’s
RemainReply at23-30, 3436; Fed. Defs.” Wampanoag Merat11-35 Int. Def.’s Wampanoag
Mem. at16-3Q Fed. Defs.” Wampanodgeply at2-15 Int. Def.’s Wampanoa&eply at3-17.

1. Whether the BOEM'’s Section 106 Consultation was Untimely

The Preservation Ags a procedural statute that requires federal agenciesdp, look,
and listen,”or stated another way, “it requires federal agencies to take into account thefeffect o

their actions on stragres eligible for inclusion in the National Register of Historic Places.” lll.

Commerce Comnm'v. Interstate Commerce Commy’848 F.2d 1246, B9-61 (D.C. Cir. 1988).
A federal agency is not required “to engage in any particular preservatinaties;trather,
Section 106 only requires that the [agency] consult the [State Historic\RteseOfficer] and
the [Advisory Council on Historic Preservation] and consider the impacts of itstakidgt”

Davis v.Latschay 202 F.3d 359, 370 (D.C. Cir. 2000). And where, as here, the undertaking

involves “historic properties of significance to Indian Tribes,” the agency alssconsult and
consider the views of the affected trib&ee36 C.F.R. 8 800.2(c)(2)(i))While an agency is
required to “ensure that the [S]ection 106 process is initiated early in the kimdgsta
planning,” there is little statutory guidance as to the appropriate timelinetekaethe timing

should allow for “a broad range of alternatives [to] be considered during the plgnooegs for
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the undertaking.”ld. 8 800.1(c).The regulations deuggest, but do not require, that an agency
“should coordinate the steps of the [S]ection 106 process, as appropri&tgh.any reviews
required under other” statutes, including theME& Id. 8 800.3(b).An agencyalso“must
complete the [S]ection 106 process ‘prior to the approval of the expenditure of angl Fauds
on the undertaking or prior to the issuance of any license,” but “[t]his does not pfahibit
agency . . . from conducting or authorizing nondestructive project planning activitoes bef
completing compliance with [S]ection 106, provided that such actions do not restrict the
subsequent consideration of alternatives to avoid, minimize or mitigate the kmdgstalverse
effects on historic propertiesd. 8§ 800.1(c).

The administrative record demonstrates that these criteria were satisfee@edtion
106 consultation process began in 2005, CW112019, well before the 2010 Record of Decision
documenting the BOEM'’s decision to issue a lease for the Cape Wind projecEtate
Historic Preservation Officer and the Advisory Council were both included asltoggarties,
seeCW44617; CW112019, as was the Wampanoag Tribe of Gay Head (Aquinnah), CW112021.
The 2010 Record of Decisioacknowledges anelxplains its reasons for divorcing the NEPA and
Preservation Act timelinegxplaining thatather than proceétg with a historic property
identification methodology that commenters found objectionable, the BOEM liggan
identification process anew with a different identification methodology. CW112024..
Section 106 consultation process thus involved the appropriate parties and was not conducted in
an untimely fashion.

The plaintiffscite several documents in tadministrative record as support for their
position that the consultation was subject to an arbitrary deadline RBlaain Memat 62

(citing CW224910; CW359834; CW178879). This is a red herring. The documents comprise
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emails in which BOEM personngbt[ted] down a rough timeline” that was “not cgstj stone

but rather can seevas points of discussion,” CW224910, or other schedules for the completion
of various pieces of the administrative proceseCW359832-34"Critical Action Dates”);
CW178879 (schedule). €Hact that the BOEM created schedules does not mandate the
conclusion that the agency did not intend to comply with its obligation to appropriateligier

the impacts of the Cape Wind project on historical properties. Neither thevatEseAct nor

its implementing regulations forbid the creation of schedules, and the plaingaffeocsupport

for their position to the contrary.

2. Whether the BOEM'’s Section 106 Consultation walleaningless or
Otherwise not Conducted in Good kith

The plaintiffsfirst argue that the Cape Wind project “required far rhtnee to identify
historic properties “than could be completed in five months.” Rismain Memat 63 see also
Wampanoag Mem. at 1B5. Thisdisregardshe facs. Even ignoring that consultation began in
2005, the administrative record is clear that comments on the draft EIS spurréBNEt8
renew efforts to identify affected historic properties and landmarks in 200&hat consultation
did not conclude until April 2010 with the Advisory Council comment terminating the
consultation process. CW112021-24.

The plaintifs also complairthat the BOEM’s renewed identification effovtere
considered “insufficient” by the consulting partid¢ampanoag Mem. &0-21; Pls.” Remain
Mem. at 63, and citefor example an October 6, 2008mmentrom the Martha’s Vineyard
Commission indicating that “hundreds, if not, thousands” of properties remained to be
considered, CW224865. But these comments were taken into account.th& lplaintiffs
correctly note that the “BOEM'’s environmental consultant . . . agreed that thesentsrhad

‘merit,” Pls.” Remain Memat 63 (citing CW195859-65), the consultant merely suggested that
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the BOEM *“reevaluat[e] . . . the [area of potential effect]” and stated that if the BOEM
“determines that a [good faith effort] to identify has been conducted,thied8OEM should
respond as such to the comments, CW195859. Indeed, and as the consultant recognized,
“[a]rbitrary statements such as ‘there ather properties which were not included’ are not
specific enough to be helpful to the process of identifying propertlds.And & thisCircuit

has stated, “[t]he regulations do not expressly require agencies in all cagestely to survey
impactareas, and in fact recognize that the need for surveys will vary from cassetd

Wilson v. Block, 708 F.2d 735, 754 (D.C. Cir. 1988yhere, as hereéboth the . . . survey][s],

and all other evidence, indicate that a complete survey would bedsiiitfarther surveys are
not required.ld. In any event, the comments did not present “other evidevueh suggestd
that further surveys would be beneficial, but rather stated in general termsthi@atproperties”
existed. This is not enough tander the BOEM's identification efforts inadequateportantly,
the Advisory Council’s final comment terminating the Section 106 consultation notedhiteat w
the BOEM's “initial investigation of historic properties” included only ‘stignated’ historic
properties,” eventually “these important issues” were “resolved.” CW112699. Thsoylvi
Council also stated that “the survey effort appears to have been sufficiesgss e potential
for archaeological resources.” CW112700.

The Wampanoag Tribe of Gay Head (Aquinnadiditionally argues thahe“BOEM
dismissed the Tribe’s position that the Sound itself, rather than the specifiociedaom which
they viewed it, was a Traditional Cultural Property.” Wampanoag Mem. at 16isTheorrect.
Thefinal EIS and the 2010 Record of Decision each consider various cultural impacidingcl
“[t]he altered view of the eastern horizon” and the Wampanoag Tribe of GaysHbatig[f]

that the [Cape Wind project] would destroy the archaeological evidence dfigteiny
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throughout the Sound, including Horseshoe Shoal.” CW111978cé@lsdCW157192;
CW157196-201. Andhe final EISdiscusses anacknowledges the fact that “[tlhe Wampanoag
consider the entirety of NantuekSound to be ancestral lafd€W157201. Thus, although the
BOEM disagreed withhe Wampanoag Tribe of Gay Head (Aquinnah)’s position that the Sound
was eligible as a Traditional Cultural Property, there is evidence in thel tbed the agency
tookits view into account. The Preservation Act doesmahdatea specific outcome, but rather
requiresonly that an agency consider the impact of its acti@esis, 202 F.3d at 370. The
BOEM satisfied this requirement. And because it took these views into accountysbgent
determnation by the Keeper that Nantucket Sound was in fact eligible for listing in trenala
Register does nathange the Court’s conclusion.

The Wampanoag Tribe of Gay Head (Aquinnah)’s remaining Preservationglichemts
fail for similar reasons. Whilthe Tribetakes issue with thannernn whichthe Section 106
consultatioroccurred seeWampanoag Mem. at 135, the administrative record demonstrates
that its views were consideregke, e.g.CW157196-201; CW111975-76. Even the Advisory
Councils final commentthoughexpressing displeasuvath various aspects of the Section 106
consultation process, found that “in spite of” early problems with the process,

the record shows that the tribes clearly identified their concerns aboeiffelots

of the undertaking on [traditional cultural properties] and about the importance of

Nantucket Sound as a [traditional cultural property] and the location of former

aboriginal lands in 2004. In 2009, [the BOEM] took steps to remedy deficiencies

in the tribal consltiation process by participating in site visits and consultation

meetings on Cape Cod and the Islands.
CW112699-700. The plaintiffs’ disagreement with the BOEM’s decision to apprevesibe

Wind project does nahandatehe conclusion that Section 106 consultation was conducted in

bad faith
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3. Whether the BOEM Violated the Preservation Act by Failing to Obtain
Geotechnical and Geophysical Surveys Required by the Shelf Lands Act

Finally, the plaintiffs argue that the defendants’ failure to olgertain geophysical and
geotechnical surveys required by the implementing regulations of the @hel§ IAct renders
inadequate the BOEM'’s survey efforts for potential cultural resources oralteds@Is.’

Remain Memat 5760; Pls.” RemainOpp’nat 5866. While there is undoubtedly some overlap
between the surveys required for compliance with the Preservation Act ébldelfieands Act,

the plaintiffs have pointed to no requirement within the PreservatiomAwtiating the

completionof Shelf Lands Act surveys prior to concluding surveys for subsurface archaablogi
resources.

Because Section 106 consultation was conducted with the appropriate partiesthe@as ne
untimely nor conducted in bad faith, and because the Preservation Act does spetify 8helf
Lands Act geophysical and geotechnical surveys be conducted prior to concluseatiai $06
consultation, the Court grants summary judgment in favor of the defendahts giaintiffs’
Preservation Act claims.

F. The Plaintiffs’ NEPA Claims

The plaintiffs have moved for summary judgmentlogir NEPA claims on several
grounds. The PEER, Alliance, and Barnstable plairdiffgie that the findtIS was deficient
because it lacked necessary information, did not sufficiently review atitezs, and did not
sufficiently addressumulativeimpacts on wildlife Pls.” Remain Memat 68-8Q Pls.” Remain
Opp’nat 9399. They also argue that Cape Wind’'s Construction and Operation Plan constituted
a new major federal action that required a new EIS or at the very least a supglé&tgr®ls.’
Remain Memat 8189; Pls.” RemainOpp’n 8692. The Wampanoag Tribe of Gay Head

(Aquinnah) argues that the BOEM violated the APA and the NEPA by failing to adideess
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impact that the Cape Wind project would have on subsistence fishing, as welbdsgyd
prepare a supplemental E88bsequent to the Keeper’'s determination that the Nantucket Sound
is eligible for inclusion on the National Register of Historic Plad®ampanoag Memat 2543;
Wampanoag Pp'n at 17-21.

Like the Preservation Act, the “NEPA’s mandate ‘is essentially proceduiévada v.

Dep't of Enerqy, 457 F.3d 78, 87 (D.C. Cir. 2006) (quoting Vt. Yankee Nuclear Power Corp. v.

Natural Res. Def. Council, Inc., 435 U.S. 519, 558 (1p7B)requires each agency to assess

the environmental consequences of ‘major [flederal actions’ by followingicgmocedures
during the decision-making process,” including the preparation of anl&lfuoting 42 U.S.C.
8 4332(2)(C)). “At the ‘hart of the[EIS]’ is the requirement that an agency ‘rigorously explore
and objectively evaluate’ the projected environmental impacts of all ‘redsadtdynatives’ to
the proposed action.Id. (quoting 40 C.F.R. § 1502.14

1. The BOEM’s Purpose andNeed Statement

The plaintiffs contend that the need and purpose statement contained in WesEIS
deficient. PIsRemain Memat 7577. In evaluating the adequacy of an agency’'s NEPA
decisionmaking, the Courtreview[s] both [the] agery’s definition of its objectives and its

selection of alternatives.Theodore Roosevelt Conservation P’ship v. SaléZdreodore

Roosevelt Conservatidh’), 661 F.3d 66, 73 (D.C. Cir. 2011). So “long as the agency ‘look][s]

hard at the factors relevant to the digfom of purpose,” courts musgenerally defer to the

agency’s reasonable definition of objectivesd’ (quoting_Citizens Against Burlington v. Busey,

938 F.2d 190, 196 (D.C. Cir. 1991)). On the other hand, courts muStegést an
‘unreasonably maow’ definition of objectives that compels the selection of a particular

alternative.” 1d. (quotingCitizens Against Burlingtor®38 F.2d at 196).
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Here,the final EIS defined the purpose and need for the project as follows:

[T]o provide an alternative energy facility that utilizes the unique wind resource

in waters offshore of New England using a technology that is currenilalzlea

technically feasible, and economically viable, that can interconnect with and

deliver electricity to the New England Wer Pool (NEPOOL)and make a

substantial contribution to enhancing the region’s electrical reliability and

achieving the renewable energy requirements under the Massachusetts and

regional renewable portfolio standards (RPS).
CW65082. Especially when cagidered in light of Cape Wind’s proposal “to build, operate, and
eventually decommission a wind energy facility . . . in Nantucket Sound,” icstateament of
need and purpose in the final EIS is reasonable. While it is clear that the Cape &goshpr
seeks a particular outcome, the final EIS objectives are much brddaleely, here is no
menton of a specific body of water or of a specific type of energy facility. Ratrestatement
calls for a facility that “us[esd technology that is curréptavailable, technically feasible, and

economically viable.”ld. The stated objective is even broader tthadefinition of objectives

in Theodore Roosevelt Conservatibnwhich the Circuit found to be reasonable despite the fact

that the objectives that case concerned one specific project proposal. 661 F.3dfetdn3g
reasonable a stated purpose and need “to act upon the Proponents’ proposal to revise . . . [a]
[record of decision] to expand the level of development by drilling 4,399 new@napwells

and to relax seasonal restrictions in certain ar@agernal quotation marks omitted)The

Circuit consdered and rejected the appellardargument in Theodore Roosevelt Conservaliion

that the objectives were “unreasonably narrow,” aftging that “[tlhe Bureau does not state a
purpose tenactor adopt the Operators’ proposal to some degree; rather, its purpose is to ‘act
upon’ that proposal.’ld. (emphasis in original) The statd objectivesn this case are similarly
broad. The BOEM does not seek to enact or adopt a specific proposal, but rather seeks to

provide energy to a certain region of the country uamgffshorealternativeenergy resource
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While it is true that the statement of purpose and need could have been even threade
statement wagmot unreasonablyarrow. Accordingly, the Court finds that the statement of need
and purpose in the final EIS is not arbitrary or capricious.

2. The Range of Alternatives

The plaintiffs argue thahe final EIS did not consider aasonable rangef alternatives.
Pls! Remain Memat 74. The Court disagrees. Tl EIS lists ten alternative sites for the
offshore wind project:

1. Offshore Portland, Maine

2. Offshore Cape Ann, Massachusetts

3. Offshore Boston, Massachusetts

4. Offshore Naset, Massachusetts (east of Nauset Beach)

5. Nantucket Shoals (southeast of Nantucket Island, Massachusetts)
6. Phelps Bank (southeast of Nantucket Island, Massachusetts)

7. East of Block Island, Rhode Island

8. Monomoy Shoals (east of Monomy, Massachusetts)

9. South ofTuckernuck Island

10.Horseshoe Shoals (proposed action)

CW65138. The final EIS sets forth the BOEM'’s rationale for addressing theadiNersites:

The sites were chosen based on geographic diversity, having at least some
potential in terms of wind resawgs, and the necessary area required for the
proposed facility size. The Phelps Bank site was chosen as a result of a
comment/request from the Massachusetts Office of CZM that an alternative be
evaluated for a site located more than 25 miles (40 km) aHskvith water
depths less than 150 feet. The Offshore Nauset site was chosen as a result of
agency interests in comparing a deep water alternative.

Id. Additionally, several “[n]Jorgeographic alternatives,” which include “design alternatives”
such as fhodifications to the proposed action that reduce the scope . . . or temporal impacts”

were considered, including:

e Smaller Alternative (half of thenegawatt]capacity of the proposed action at
the same location)

e Condensed Array Alternative
e Phased DevelopmeAlternative
e No Action Alternative.
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CW65139.

Seven of the geographic alternatives were “screenedeuatiusehey failed to comport
with the statement of need and purpose. CW6543%eliminating geographic alternatives due
to, among other considerations, water depth, hostile seabed conditions, and distance &om shor
Thus, “further detailed analysis was not conducted and the reaspesath site was eliminated”
werebriefly discussed in the final EISd. The remaininggeographic alternatigeand all four
non-geographic alternatives were subsequently described at Jeogtpared to the proposed
action (that is, to the Cape Wind proposal), and examined with an eye toward numerous
environmental, safety, socioeconomic, and cultural considerations, among othe856Z&v81.
Given this detailed and thorough analysis, the Court finds that the BOEM “sedaeasionable

range of alternatives in light of its purpose.” Theodore Roosevelt Conserllatéi F.3d at

74-75.

3. Whether the BOEM Acquired Information Sufficient to Characterize
Environmental Impacts.

The plaintiffs complain that the “BOEM repeatedly deferredoaitstudies that NEPA
requires; including additionaldatathat the FWS suggested be obtained to assess the impact on
birds,Pls.” Remain Mem. a68-73, and on “navigational safety, shallow hazards safety, site
characterization and archaeological resourddsdt 7374. The Wampanoag Tribe of Gay
Head (Aquinnah) additionally argues ttia¢ potential impact on subsiste fishingwas a factor
not adequately considered the BOEM. Wampanoag Mem. at 25-32.

As the Supreme Court has noted, “[w]hen specialists express conflicting wews, a
agency must have discretion to rely on the reasonable opinions of its own qexiffezts even

if, as an original matter, a court might find contrary views more persuasa:s v. Or.
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Natural ResCouncil, 490 U.S. 360, 378 (1989). Thus, “[a]lthough an agency should consider

the comments of other agencies, it does not necessarily have to defer to them whgreeslis

Hughes River Watershed Conservancy v. Johnson, 165 F.3d 283, 288 (4th Cir. 1999). Here, the

record indicates that the BOEM considered the FWS’s recommendation to addéatnal data
concerning the impactabirds, but ultimately the BOEM decided that it had enough data to
complete its EISSeeCW67697-770 (responding to comments suggesting that the BOEM
obtain additional information about the project’s impacts on migratory birds). Andtivkile
plaintiffs ae correct, Pls.” Remain Memat 70, that NEPA regulations require the inclusion of
information in an EIS where the “informatiois][relevant to reasonably foreseeable significant
adverse impacts” and “is essential to a reasoned choice among alterndvés'R.
8 1502.22(a), the plaintiffs have made no showing that the additional data was “essential.”
Indeed, the FWS did not characterize the missing data as essential wheneitaed those data
in its own biological opinion. SeeFWS4 (“[T]he unimplemented studies would not necessarily
yield information that would have significantly addressed the uncertainttes analysis . . . .").

The plaintiffs’ concerns about “navigational safety, shallow hazards/saftet
characterization and archaeological resources,” are based on the same argumered aditran
respect to the Coast Guard’s findings and the Shelf LandsS&aPls.” Remain Memat 73.
Because the Court has concluded that the Coast Guard’s findings are adeypgetied by the
administrative record, and because the Cloastound that the BOEM did not violate the Shelf
Lands Act, these argumeralsocannotsupport the plaintiffs’ NEPA claims.

As noted earlier, the Wampanoag Tribe of Gay Head (Aquinnah) argues that the BOEM
failed to take a “hard look” at the Cape Wind project’s impact on subsistence fishing.

Wampanoag Mem. at 28. The Tribe contefiids that the effects of “constant vibrations” were
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not analyzed.ld. But thisargumentis directly contradicted by tHenal EIS. SeeCW65518-19;
CW65593. The Tribe next argues that the BOEM “provided no analytical support for” its
finding “that turbne-spacing would not significantly affect fishing activities or fish populations
Wampanoag Mm. at 29. But while the phrase to which the plaintiffs point does not cite to
studies about fislgeeCW65593, there are discussions on the effects of the project on fish
elsewhere in the final EISeeCW65518-19. And those discussions provide sugpothe
BOEM'’s action which discusesstudies conducted with respect to operational offshore wind
farms in other parts of the worldd. Finally, the Tribe faults the BOEM for categoriziitg
comments concerning subsistence fishing as comments concerning corhinséiog
Wampanoag Mm. at 31. The Tribe further argues that “conflating subsistence fishimg wi
commercial fishing implicates” several factors that the BOEM was required saleomnder

the NEPA. Id. at 3:32. However, the final EIS does acknowledge the comments sistarite
fishing separately fromaznmercial fishing.SeeCW65593. While the conclusions about the
effects on the two types of fishing might be the same, the fact remaif®thatre considered in
the final EIS.

4. Whether the EIS Adequately AddressedCumulative Effects on
Wildlife.

The plaintiffs next argue that the BOEM “improperly constrained the smfapeanalysis
by limiting its consideration of cumulative effects to the immediate Project area.’RBigain
Mem.at 79 “Cumulative impact is the impact on the environment which results from the
incremental impact of the action when added to other past, present, and reasoesbbafie
future actions regardless of what agency (Federal oFederal) or person undertakes such
other actims.” 40 C.F.R. § 1508.7. As the Supreme Court has stated, “identification of the

geographic area within which” cumulative environmental impacts “may odsuwa[task
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assigned to the special competence of the appropriate ageri€iegpge v. Sierra Club, 427 U.S.

390, 414 (1976). Indeed, “[e]ven if environmental interrelationships could be shown
conclusively to extend across” a wider geographic scope than that choseadsnaw,
“practical considerations of feasibility might well necessitate restgdtie scope of
comprehensive statementdd.

Aside from positing their own additional geographic areas for the BOEM’sdemason,
the plaintiffs have not presented the Court with a sufficient retasonalidate the BOEM's
choice. To be sure, itertain situations, a cumulative impact assessment should include inter

regional effects in the manner described by the CirciNtatural Resources Defense Council,

Inc. v. Hodel, 865 F.2d 288, 298-300 (D.C. Cir. 1988). However, in Httehgency aitin
involved “simultaneous development” in adjacent marine environméhtat 297.

Accordingly, the Circuit agreed that the agency was required to addrestetiregional
cumulative impact of the simultaneous developments in the EIS, given tmaatime species at
issue would “have to swim through each area, with nateeBpm the harmful effects ¢the]
development.”ld. The Cape Wind project does rampear tamplicate the same concerrand
so the Court finds no reason to disturb the BOEM'’s cumulative impact conclusions.

5. Whether the Construction and Operations Plan Constituted a new
Major Federal Action.

The plaintiffs contend that the BOEM should have conducted another NEPA review of
the Construction and Operations Plan for the Cape Wind project and issued anoti&edc|S.
Pls.”Remain Memat 81. Alternatively, they argue, the BOEM should have issued a
supplemental EISSeeid. at 8487.

A “major Federal action” is defined to include “projects and programs gntirgdartly

financed, assisted, . . or approved by federal agencies.” 40 C.F.R. § 1508.18(a). Appraval of
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Construction and Operations Plan is undoubtedly federal acdiead. 8 1508.18(l{R)
(including the “[a]doption of formal plans, such as official documents . . . approved bglfede
agencies which guide or prescribe alternative uses of Federal resources’theaw®igitionsof
“[flederal actions”). As used in the NEPA regulations, the term “[mjagmforcesbut does not
have a meaning independefis@gnificantly.” Id. 8 1508.18(b). And “[s]ignificantly as used in
NEPA requires considerations of both context and intensit¢.3 1508.27. This requés,
among others, consideratioh“the affected region, the affected interests, and the locality”;
“[t] he degree to which the proposed action affects public health or safety”; “ehistaxs of the
geographic area such as proximity to historic or cultural resources”{thhe degree to which
the possible effects on the human environment are highly uncertain or involve unique or
unknown risks.”Id. Here, these were the same factors considered at great length in the final
EIS. Indeed, “an agency need not supplement an EIS every time new information adigigs t
after the EIS is finalized. Tequire otherwise would render agency decisionmaking intractable,
always updating information only to find the new information outdated by the time &desis
made.” Marsh 490 U.S. at 373 (footnotes omitted). Accordingly, the Court finds that the
approval of the Construction and Operations Plan did not constitute a new major fedmral act
The plaintiffs’ references to BOEM regulations requiring NEPA review of sughgIPIs.’
Remain Memat 81, does not warrant a different conclusion becausegbkatiens reference
only “an appropriate NEPA analysis,” 30 C.F.R. 8§ 585(628Such an analysis does not
necessarily entail a new EIS.

6. Whether Any New Information Required a Supplemental EIS

Courts review an agency’s decision to issue a supplahitels under the arbitrary and

capricious standardCity of Olmsteadrallsv. FAA, 292 F.3d 261, 274 (D.C. Cir. 2002). And
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asthe Circuit has explaingd‘a ‘supplemental EIS ignly required where new information

provides aseriously different picturefahe environmental landscape.Nat'l Comm.for the

New River v. FERC, 373 F.3d 1323, 1330 (D.C. Cir. 2004) (citation omiged)alsdvarsh

490 U.S. at 373 (“[A]n agency need not supplemeril&every time new information comes to
light after the ES is finalized.”). “Only those changes that cause effects which are significantly
different from those already studied require supplementary consideratidanis 202 F.3d at

369 (citation omitted) The decisionvhether a supplement&lSis requireds reviewed under

the arbitrary and capricious standard. Blue Ridge EDefl. League v. Nuclear Regulatory

Comm’n, 716 F.3d 183, 195 (D.C. Cir. 2013).

The plaintiffs complain that a supplemental EIS is requiesthuse th€onstruction and
Operationslan “includes a Safety Management System, Oil Spill Response Plan, Qyseratio
and Maintenance Plan, and other details regarding the Project and its enviedbnmen
significance.” Pls.” Remain Memat 84. This is incorredbr several reasongFirst, thee
concernsare not entirely new andere addressed in the final EISee, e.g.CW65381-86
(safety concerns and oil spills); CW66745-813 (draft oil spill response plan attadire t
EIS); CW65119-126 (operation and maintenance). Moredkerfactthat the Construction and
Operations Plan includes some new details or information on these subjects, or thiosther
other details otherwiselate to environmental conceyms not the point. Bher the
significance of the information is what drivike necessity foa supplemental EIS. And as this
Circuit recently reiterated, “[tlhe determination as to whether informatiaithisraew or
significant ‘requires a high level of technical expertise’; thus” courtaldigenerally defer to

the agency’'sinformed discretion.”_Blue Ridge EnviDef. League716 F.3dat197 (quoting

Marsh 490 U.S. at 377)The plaintiffs have not demonstrated how the BOEM'’s analysis in its
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2010 and 201Assessmentwas arbitrary or capricious. Instead, they list the new information
considered in each and label it significant. This is not enough.

The plaintiffs abo argue that the recent aggregations of North Atlantic right whales
warranted a supplemental EIS. PRémain Memat 8587. However, as discussed abahe,
NMFS completed a new biological impact statement in 2010, which addressed tie rece
aggregation. The NMFS concluded, as it did in its 2008 biological opinion, that the Cape Wind
project was not likely to adversely affect the right whales. The BOHdesjuently included
this information in its 201AssessmentSeeCW119760-61; CW119780. Considerithgt the
NMFS'’s conclusion did not change, the Court finds that it was not arbitrary acioaprfor the
BOEM todecline to supplement its EIS as a result of the whale sightings.

The Wampanoag Tribe of Gay Head (Aquinnah) contends separately that the Keeper’
determination that the Nantucket Sound is eligible for inclusion on the NationatdRegps
arother independent ground for the issuance of alsaopental EIS.SeeWampanoad/iem. at
32-33. However, as discussed above, the BOEM took into account the Tribe’s comments that
the entirety of the Nantucket Sound was a traditional cultural property. AlthouBOthE!
disagreed and was ultimately incarrabout the Sound’s eligibility for inclusion on the National
Register, that does not mean that the BOEM did not take the comments seiGaesly.
CW111975-76 (considering “[t]he altered view of the eastern horizon” and the Wampanoag
Tribe of Gay Head’sWelie[f] that the [Cape Wind project] would destroy the archaeological
evidence of their history throughout the Sound, including Horseshoe Slsgs"3iso
CW157192 (addressing visual impacts of the Cape wind project on, among other things, the
Wampanoagceremonies, spiritual and religious practices [that] are dependent upomimamt

the ability to view the first light, the eastern horizon vista and viewshed”); CW132D6-
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(discussing historical and cultural impacts, and acknowledging that VW{imapanoag consider
the entirety of Nantucket Sound to be ancestral lands”). Thus, while the Keepersidation
was new informatioimn a sensgit cannot be said that it was arbitrary and capricious for the

BOEM to decline to supplement its EIS in lighttb&t information.Cf. Blue Ridge Envtl. Def.

League 716 F.3d at 198 (finding that new information did not create need for additional NEPA
review where “the EIS addressed and dismissed precisely the risks thasgawe thhe concerns
raised by the newnformation).

Finally, the plaintiffsfault the BOEM for failing to analyze alternatives in its 2010 and
2011AssessmentsSeePls.” Remain Memat 74, 88-89 (citing 40 C.F.R. 8§ 1502.14). By its
terms,however the regulation cite@y the plaintiffsrequires the consideration of alternatives
only when an agency issues an EThe plaintiffs alsdake issue with the level of public
comment sought on the 2010 and 2@EsessmentsSeeid. at 8789 (citing 40 C.F.R. §
1501.4(e)). Howevegn “agency hasignificant discretion in determining when public

comment is required with respect to [environmental assesgmieBtae Ridge EnvtlDef.

League 716 F.3cht 189(citation omitted) Here, the BOEM did, in fact, invite public comment

on both environmeat assessments. See, e@W111956-57; CW119705. Moreover, the CEQ

regulations do not “impose a [finding of smnificant impact] requirement” whera agency
[is] deciding, on the basis of an [environmental assessment], whether to issue a supgplementa
EIS. The regulations require [findings of no significant impact] only when trecggemploys

an [environmental assessment] to decide whether to issogiahEIS.” Del. Dep’t of Natural

Res. & Envtl. Control v. U.S. Army Corps of Eng’rs, 685 F.3d 259, 273 (3d Cir. 2012) (citing 40

C.F.R. § 1501 .@)) (emphasis added3ee alsdNatural Res. Def. Council v. Kempthorne, 525 F.

Supp. 2d 115, 121 (D.D.C. 2007]The] plaintiffs[] contend that [the agency] shouidve
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circulated the draft [environmental assessments] for public comment be¢hdséefred

evaluating the sitgpecific environmental impacts of the project until proposals for development
of specific well sites were submitted. This argument is also to no avail beesitinss the
applicableregulations, nor relevant caselaw, require such notice and comngerations

omitted). In other words, where, as here, an agency “has prepared [an] [environmental
assessment] . . . . to determmleether|it] can make a [flinding of [n]¢n]ew [s]iginficant

[i(fmpact . . . or should prepare a [s]Jupplemental [EIS] . seeCW119745, the requirements of

40 C.F.R. 8 1501(4) do not apply to require the agency to submit the environmental assessment

for public notice and comment, but rather require the agency to involve the publftoothlg

extent practicable TOMAC, Taxpayers of Mich. Against Casinos v. Norton, 433 F.3d 852, 861
(D.C. Cir. 2006) (citing and comparing 40 C.F.R. §§ 1501.1, 1501.3, 1581H8re, the
BOEM undoubtedly involved the public in the review of both the 2010 and 2011 Assessments.
G. The Plaintiffs’ Remaining Claims

In its complaint, the Town of Barnstable advancisifirst five claims for relief Shelf
Lands Act and NEPA violations that center on the federal defendailtsefto take certain
action concerning aviation safety. Sgarnstable Compl. 1 175-99. However, these aviation

related allegations are not addressetthénplaintiffs’ briefs>® To the extent that the plaintiffs

#Even if 40 C.F.R. § 1501.4(e) does applyehét is not clear that the BOEM violated that regulation. The 2010
Assessment was subject to notice and comnmeeeCW11195657. And while the BOEM invited comments on
the 2011 Assessment only by posting the assessment on its wadrsitéy119705, NEPA regulations require only
public “review” of environmental assessments, not public “noticecmment.” 40 C.F.R. § 1501.4(e)(2). The
regulations elsewhere refer to “[rlequest[ing] comments from thequbée, e.g.id. § 1503.1(a)(4), which
suggsts that something less than the usual public notice and comment iappobioriate for environmental
assessments subject to § 1501.4(e)(2).

% The most that the plaintiffs do is refer to aviation safety once in the ¢arittheir NEPA claimsseePls.’

Remain Mem. at 734, while simultaneously acknowledging that the Circuit recestiyanded the safety issue to

the FAA in Town of Barnstable v. FA/A59 F.3d 28, 36 (D.C. Cir. 2011), and indeed, the Circuit subsequently

found that the Federal Aviatiohdministration’s analysis was reasonalllewn of Barnstable v. FAA740 F.3d

681 (2014).In any eventeven this passing reference to aviation safety was subsequently cefreouehe
(continua . . .)
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fail to advance addition@rguments @ncerning aviation safet{he Court deems these aspects of

the plaintiffs’ NEPA claims abandone&eeGrenier v. Cyanamid Plastics, InZ0 F.3d 667,

678 (1st Cir. 1995) (“Even an issue raised in the complaint but ignored at summary judgment

may be deemed waived.Moble Energy, Inc. v. Salazar, 691 F. Supp. 2d 14, 23 n.6 (D.D.C.

2010) (same).
Similarly, the Alliance plaintiffs allege violations of the Clean Water Act and therf
and Harbors ActSeeAlliance Compl. 11 177-93. While both statues are mentioned in passing
in the plaintiffs’ legal memorandagePls.” Remain Memat 5, 8 n.6, 9PIs.” Remain Mem. at
36, the plaintiffs advance no arguments concerning these claims. Even if the Counedathst
plaintiffs’ passing references to the Clean Water Act and the River Harbbes Aegal
arguments, the plaintiffs fail entirely to support their arguments with citatiahe to
administrative recordWhile it is true that a party does not abandon a claim by not briefing it in

a partial motiorto dismiss other claimsgeFund for Constitutional Got/v. Nat'l Archives &

Records Sery485 F. Supp. 1, 4 (D.D.C. 1978&)f'd, 656 F.2d 856 (D.C. Cir. 1981), the
plaintiffs did not make any arguments concerning either statute in their first paostian for
summary judgment, and represented to the Court that their second partial motionrfarg
judgment addressed “all remaining claims presented in their consolidaésq’ sasPIs.’

Remain Mot. at 1. Accordingly, the Court deems the claims aband&est:renier 70 F.3dat
678 (“Even an issue raised in the complaint but ignored at summary judgment may bd deem

waived.”); Noble Energy691 F. Supp. 2d at 236(same).

(. . . continued)
plaintiffs’ briefs through an erraté&SeeErrata: Corected Memoranam in Support of Motion for Summary
Judgment, ECF No. 286 at 2 (“Charajesafetyto other statutory obligatioris(emphasis in original)).
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H. The Plaintiffs’ Rule 56(e) Motion for Additional Discovery or, in the Alternative, to
Strike

In light of the Court’s finding above, based on the existing administrative recartheéha
BOEM complied with its Shelf Lands Act regulations for approving a departurplaimsiffs’
motion to strike the federal defendants’ references to documents outside of thesinativiai
record isdenied. The Court need not strike documents that were not before it in the first place
and moreovethatwere not considered.

The Court also denies the plaintiffs’ motion for additional discovery. Although the
plaintiffs may be correct that it was improper for tlefendantso attempto introduce the
document in question into the recotite federal defendantid not concede that the document
was or should have been a part of the adnmatise record. Rather, they referenced the
document under the auspices of providing the Court with “an internal memorandum that was
withheld from the administrative rexwbas deliberative materfaif the Court deemed the
documents in the administrativecord insufficient. Fed. DefsRemain Memat 55 n.26.The
Court previously issued an order indicating that such memoranda are not part of the
administrative record as a matter of law, and that the plaintiffs were not entiteadea them.

SeeMay 16, 2013 Order, ECF No. 273, ab4¢itingNat'| Ass’'n of Chain Drug Stores v. HHS,

631 F. Supp. 2d 23, 27 (D.D.C. 2009); In re Subpoena Duces Tecum, 16 £238) Further, as

the Court stated, “[i]t is well established in this Circuit that the [APA] ‘limits judiciailer to

the administrative record except where there has bstoray showing of bad faith or improper

behavior or when the record is so bare that it prevents effective judicial réviewat 6

(quoting_Theodore Roosevelt Conservation P’ship v. Sa(aZheodore Roosevelt Conservation

1), 616 F.3d 497, 514 (D.C. Cir. 2010)). Here, there has been no showing or allegation of bad

faith, and the Court was able to rule on pheantiffs’ claimsbased on the existing administrative
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record and without considering the subject documents. Thus, additional discovery, whether in
the form of allowing the plaintiffs access to documenitside of the administrative recard
conducting depositions, Pls.’ 56(e) Mat3-4, is unwarranted.
IV. CONCLUSION

For the foregoing reasons, the Court grants summary judgmina péaintiffs on their
claims that the FWS violated the ESA by failing to make an independent determatadian
whether the feathering operational adjustment was a reasondipelalent measure, and the
Court will therefore remanthis case to the FWS farcan make the required independent
determinatioron this point The Court also grants summary judgment to the plaintiffs on their
claims that the NMFS violated the ESA by failing to issue an incidental take stateméet fo
take of North Atlantic right whales, and t@eurt will therefore remand th&sue to the NMFS
for the issuance of an incidental take stateroerthis subject. Otherwise, the Court grants
summary judgment to éhdefendants otie plaintiffs’ remaining claimsFinally, the Court
denies the plaintiffs’ Rule 56(e) motion for additional discovery or, in the alieensn strike®*

SO ORDEREDthis 14thday ofMarch, 2014.

REGGIE B. WALTON
United States District Judge

31 The Court will issue an order contemporaneously with this MerdararOpinion.
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