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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JAMES M. BROWN,
Plaintiff,
V. Civil Action No. 10€v-1108(RLW)

DAVITA VANCE -COOKS, Acting Public
Printer of the U.S. Government Printing
Office,

Defendant.

MEMORANDUM OPINION

Plaintiff James M. Brown (“Brown”) has stated four counts agahesPublic Printérof
the U.S. Government Printing Office (“GPQglaiming discrimination by GPO based on
Brown’s age, sex, and race, as well as retaliation by @B&nst Brown for engaging in
protected activity. Presently before the court is GPO’s motion for sumodgyngnt (Dkt. No.
31), on which the Court held a hearing on January 17, 2013. Upon careful consideration of the
parties’ briefs and the arguments presented by counsel, for the reasahbakatethe GPO’s
motion will beGRANTED.
|. Factual Background

Brown filed his complaint in this action on June 30, 2010, stating four counts. (Dkt. No.
1). He alleges claims of raceex,and age discriminationas well asretaliation based on a

variety of interactions with his former supervisor Jeffrey Brooke (“Brooke”).

! Although Brown initially filed his complaint against Robert C. Tapella (Dkt. No. 1),

Acting Public Printer Davita Vane€ooksis sibstituted as the defendant pursuanteaeral
Rule of Civil Procedure  25(d). See Davita VanceCooks Biography,
http://www.gpo.gov/pdfs/about/Vance-Cooksbio.pdf (last visited Feb. 1, 2013).
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GPO employed Brown for over 30 years, mostly as an Audio Visual Production
Specialist his last day there was September 3008. (d. 11 4,7, 8). GPO began a major
reorganization around 2008nd placed Brown in a new section called the Employee
Communications Offic¢'ECO”). (Id. § 12). In July 2004, Brooke became ECO Directdd. (

1 13). Brooke is CaucasiaByown is African American. According to Brown, at their first
meeting Brooke made comments aboutdws homosexuality that Brown perceived as “ddd
(Id. 1 14). At the same meeting, Brown claims that Brogpgoke negatively about GPO’s
former Chief of Human Capital, which Browater came to believe to be because the former
Chief is AficanAmerican. [d. { 15).2

Brown’s complaint includes numerous allegatidn$de claims thain 2004 and 2005
Brooke unfairly divided GPO photography equipmeand also that there was an unaqu
distribution of work. (Dkt. No. 1,118, 25,33).* Brown alleges that on April 29, 2005, Brooke
called him a “delivery boy” during a conversation about personally dropping off ploto@®B®
clients, which Brown found to be racist because of the use of the word “ddy{ 35). Brooke
disputed this account, stating that after “suggested that since the rest of the team often
delivered final products to their customers, [Brown] should do the same . . .. [Browiy angr

responded],] ‘[A]re you calling me a delivery boy?!"”” (Dkt. No. 34, at 21).

2 When asked at his deposition whether the comments about the former Chief caused him

to believe that Brooke had “showed some type of racial antipathy towacd®Americans,” he
replied: “Not on that same day.” (Dkt. No.-31at 36:1421). Brown also stated the comments
about the former Chief “didn’t really so much upset me at the time . 1d..at(35:8-16).

His deposition includes even more claims. For example, Brown claims that Brooke “sent
me so much e-mail that my computer would break down.” (Dkt. N@, 31169:8-20).
4 The allegations here are in some tension with Brown’s comment at his depostion th
“there was no problem—sharing the equipment was not a part of my complaint.” (DI&1 8|
at 68:22-69:16).



Brooke wanted Brown to move to the floor where Brooke and the remainder of the group
worked in 2006. (Dkt. No. 1, T 30). Brown complainedMdliam Harris (“Harris”), GPO’s
Chief Human Capital Officer'and explained ta discomfort he had working closely with Mr.
Brooke because of his comments about homosexualftg.). Harris said there was nothing he
could do, so Brow then met with Nadine Elzy, GPQO’s Director of the Equal Employment Office
(“EEQ’). Elzy convinced Brooke to allow Brown to remain on his current flook. {l 30-31).

Brown received a “fully successful”’ review for fiscal year 20®@@arly Septembe007,
but the review containedome caveats (SeeDkt. Nos. 3516, 3518). The review notes that
Brown “did not adhere” to certain requirements, and “that similar pediocsin FY08 will not
be rated as fully successful.”"DKt. No. 3516, at 3. On Setember 11, 2007, Brooke sent
Brown a performance plan for fiscal year 200&eéDkt. No. 3519). Brown responded a few
days later, statingn part[sic]: “l no longer know what my duties alet me make something
clear to you right now I am not somekind of personal ( SLAVE BOYTQfyypu think you
gonna Pimp me you must be crazy telling me | better communicateGrathitive Services
Designers, respect my peerghink you gonna Pimp meyou want a BoyToy go someplace
else’ (Dkt. No. 3518, at2). Brown contacted Harris and Nadine EEyEEO in September
2007 after these events regarding what he perceived as unfair ¢érgati®eeDkt. No. 3H-8).

He toldBrooke he was doing so. (Dkt. No. 35-88 3.

Brooke allegectertain specifipproblems with Brown’s performance @arly December
2007 geeDkt. No. 318, at 89), andthings deteriorated quicklyBrown workedat an evenbn
December 122007 where hesays hisphotographicequpment stopped working suddenly
(Dkt. No. 34, at 15). The Defendant claims that the equipment was subsequenthanested

found to work, but set to the wrong modes. (Dkt. No:13at 6). A report from a GPO



Grievance Committee lat@oncludedthat Brown “had not adequately prepared thaigment
for the event since he had not taken sufficient measures to prepare the backupergquipm
advance.” (Dkt. No.3-23 at 2. The Defendant also claims that Brown took GPO property out
of the building without permission; Brown claims he meraly @ personal memory card in a
GPO camera with home photos from Thanksgioggaccidentnot that he ever took the camera
out of the office. (Dkt. No. 1, 11 401). Regarding a separaeenton December 15, 200The
Defendantcontends thaBrown failed to attend a standard {&eent briefing, showed up late,
and missed key photos. (Dkt. No.-Blat 67). The same Grievance Committee report
concludedthat Brown’s “actions resulted in an unacceptable work produmti the December
15 event. (Dkt. No. 323, at 9.

In January 2008, Brown received a notice of proposed removal from Bradkeh
included information about several of the isstresn December 2007 (SeeDkt. No. 315).
Brown contacted the EEMé same day. (Dkt. No. & a 5). On February 15, 2008rown
filed a Formal Complaint of Dggimination, alleging race and sex discrimination. (Dkt. Ne. 31
9). On February 28, 2008, Brooke formally proposed Brown’s removal. (Dkt. Ng). 31pon
further review, including aappeal through the American Fedaa of Government Employees
(“AFGE”) Union grievance process, the penalty of removal was deemed far too severe and
Brown received a threday paper suspension. (Dkt. No.-&%). The Grievance Report
concludes: “It is hoped that by having the gravity of this matter brought to hisatfeBrown]
will correct his future performance without additional disciplineld.)( On his May 2008
performance evaluation, Brown received unsatisfactory feedback on photogidty,

scanning, and customer satisfaction. (Dkt. No. 34-1, | 25).



As of May 1, 2008 Brooke placedrown on a Performance Improvement Plan (“PIP”).
(Dkt. No. 3%t11). Brown’s union “agree[d] with the implementation of the performance plan.”
(Dkt. No. 3114, at 2. Initially proposed to run through July 2008¢etPIP was later extended
through September because, according to Brown, he “had become very ill and was under a
doctor’s care due to the harassment and stress placed on him by Mr. Brookie RqDL, § 50).
On August 5, 2008, Brooke issued Brown a notice of proposed removal for not successfully
performing under the PIP. (Dkt. No.-32). GPO statd “[t|he quality of the photographs Mr.
Brown submitted for review were unacceptable 69% of the time; Plaintiff didneet the
scanning goals set for him even though they were actually reduced during theugttiener
satisfaction scores did not improve because Mr. Brown did not meet with agemty bbéore
the events he photographed, and the photographs he produced were of insufficient quality.
(Dkt. No. 311, at 89). The proposed removal was approved by GPO’s Chief Technology
Officer “because theecord demonstrated that Plaintiff's unacceptable performance did not
improve despite GPO’s repeated efforts to help the Plaintiff meet thosernpanice
improvement goals.” 1. at 9)° Plaintiff retired from GPO on September 30, 2008, claiming
he did so “under duress.” (Dkt. No.-36). On November 14, 2008, Brown filed an EEO

complaint alleging that Brooke discriminated against him because of his rage, rebgion,

> GPO claimed in their summary judgment motion that this official based his decision on

what are known as the Douglas factors. (Dkt. No13at 9). After Brown attacked the
appropriateness of this type of analysis (Dkt. No. 34, @208 GPO then claimed they made a
mistake in their summary judgment motion, and that the official did not consider théa®oug
factors. (Dkt. No. 48, at 27).



national origin, sex, and agand also alleging retaliation(Dkt. No. 3117).® On thatEEO
complaint he wrote: “I know that | passed the PIP prograral). (

Brown filed his complaint in this action on June 30, 2010. (Dkt. No. 1). After the
completion of discovery, GPO moved for summary judgment on July 12, 2012. (Dkt. No. 31)
The Court held a hearing on the motion on January 17, 2013.

Il. Summary Judgment Standard

Summary judgment is appropriate when the moving party demonstrates that there is no

genuine issue as to any material fact and that the moving party is entitled tonudgraematter

of law. SeeMoore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009) (citikgD. R. Civ. P. 56(c)

and Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986)). A genuine issue of material

fact exists if the evidence “is such that a reasonable jury could returdiet ¥er the nonmoving
party.” Anderson 477 U.S. at 248. “Tdamere existence of a scintilla of evide in support of

the plaintiff's position will be insufficient; there must be evidence on which the jury could
reasonably find for the plaintiff.” [d. at 252. The nonmoving party cannot simply rely on

allegationsor conclusory statement&reene v. Dalton164 F.3d 671, 675 (D.C. Cir. 199%le

can defeat summary judgment through factual representations made in a dwlaxnt aff he

“support[s] his allegations . . . with facts in the recordd: (quotingHarding v. Gray, 9 F.3d

150, 154 (D.CCir. 1993).

6 This is the only place Brown mentions discrimination based on religion and national

origin. Because these claims are not raised in the complaint or summary judgeferg, ihey
areoutside the scope of this action.



lll. Analysis

A. Claims For Race, Age, AndSexDiscrimination

1. Administrative Exhaustion RequirementUnder Title VII

Brown brings claimdor race and sex discriminatiamder Title VII of the CivilRights
Act of 1964, 42 U.S.C. 88 2000s,seg. To bring a viable claim under Title VIl in federal court,
a Plaintiff must first exhaust their administrative remedies,manstdo so in a timely manner.
In the case of a federal employéfg]n aggrieved person mustitiate contact with a[n EEO]
Counselor within 45 days of the date of the matter alleged to be discriminatarytiog,dase of
personnel action, within 45 days of the effective date of the action.” 29 C.F.R. § 1614.305(a)(1
“[T]imely exhaustion of admmistrative remedies is a prerequisite to a Title VII action against the

federal government.”_Steele v. SchafeB5 F.3d 689, 693 (D.C. Cir. 2008) (internal quotation

marks omitted). “Dismissal is required when a plaintiff fails to exhaust his administrative

remedies with respect to particular claimdNdondji v. InterPark, Inc., 768 F. Supp. 2d 263,

276-77 (D.D.C. 2011) (citing Rann v. Chao, 346 F.3d 192, 194-95 (D.C. Cir. 2003)).

This Court must first determine whether Brown has exhausiieér of his Title VII
claims. Plaintiff stated in his complaint that he “has exhausted his administrative remedies
pursuant to Title VII, in that plaintiff submitted to and cooperated fully with the IEqua

Employment Opportunity informal counseling procedure which he initiated within 45cfdlye

relevant adverse employment action(®llowed by timely filing of formal administrative

charges . ...” (Dkt. No. 1, 1 6) (emphasis addé&d)ts answer, GPO admitted this clairfDkt.
No. 3,1 6.
The parties briefed the issue of exhaustion in their summary judgment pdpeits.

summary judgment memorandum, GPO argued that Brown’s discrimination andtiogtalia



claims, 1o the extent not based on his final proposed removal, are not actionable (Dkt..”

No. 311, at 13) (emphasis addedd)Brown’s oppositionto this argument cites no law, and
asserts, with only the support of an EEO Directive, that he did not need “to exhaust his
administrative remedies with respect to Mr. Brooke’s ongoing hostility/oamdcial bias . . .
[for] every occurrence that may bevidence of discriminatory intent.(Dkt. No. 34, at
28). Realizing that he may have failed to contest certain issues related to exhaitstion,
hearing on GPO’s summary judgment motion Brown’s counsel offered that “Igpydhave to
say a little bi of a mea culpa here” regarding his failure to brief the issuginstead arguethat
exhaustionvas “so clear” because of the answer to paragraph six of the comgBaaMot.
for Summ. J. Hr'g Tr. (“Tr.”")25:1-24, Jan. 17, 2013).

This Courtwill not ignore GPO’s admission in its answer that Brown exhausted certain
administrative remedies with respect to his discrimination claiBeeFeD. R. Civ. P. 56(e)1).
Nor will it ignore what Brown says about that exhaustion in his compl#nat it is limited to
adverse actions within 45 days of the filing of his EEO complaihtshis opposition to the
summary judgment motion, Brown states that he establishes a primacésgeof racial
discrimination because “GPO took adverse action against Mr. Brown, forangthiement on
the day he was to be fired, that his performance was acceptable, and that helagasd ey a
man not in his protected class hired from outside GROkt. No. 34, at 2).Therefore the claim
for racial discrimination can proceed as exhausted, but only with respect to Brdwgeda
“forced retirement.” However because Brown’s sex discrimination claim is based only on one
comment from 2004, he fad to exhaust this claim. SéeDkt. No. 1, § 67 (alleging sex

discrimination “in that Mr. Brooke resented [Brown’s] resistance to Mr. Br@okemosexual

! The issuef exhaustion with respect Brown's claim of retaliation is examined below in

sectionlll.B.



talk and lifestyle”);see alsdr. 53:1012, Jan. 17, 2018The sex discrimination is based on the

highly improper discussion that Mr. Brooke had with Mr. Brown about homosexuality . .. . .”))
Therefore summary judgment regardBigpwn’s claim of sex discriminatiorwill be granted for
failure to exhaust.
2. Brown’s Claim Of Discrimination Based OnRace

No federal agency can discriminate in employment on the basis of race. apgcific
Title VII provides that “[a]ll personnel actions affecting employees . . . inGbeernment
Printing Office. . . shall be made free from any discrimination based on race, color, retigion,
or national origin.” 42 U.S.C. § 2000&. It is unlawful for an employer “to discharge any
individual, or otherwise discriminate against any individual with respect toonigpensation,
terms, conditions, or privileges of employment, because of such individual's raceeidoon,
sex, or national origin.ld. 8 2000e2(a)(1).

GPO has asserted a legitimate, ngiscriminatory reason for its decision to terminate

Brown. Therefore this Court “need reaind should net-dedde whether the plaintiff actually

made out a prima facie case untaDonnell Douglas [Corp. v. Green, 411 U.S. 792 (1973)].

Rather, in considering an employer’'s motion for summary judgment or judgment dseaoha
law in those circumstances, the didtrcourt must resolve one central question: Has the
employee produced sufficient evidence for a reasonable jury to find that the enspdsgerted
nondiscriminatory reason was not the actual reason and that the employer intgntional
discriminated agast the employee on the basis of race, color, religion, sex or national origin?”

Brady v.Office of the Sergeant at ArmS§20 F.3d 490, 494 (D.C. Cir. 2008) (citations omitted).

In so doing, the Court must considéeX1) the plaintiff’'s prima facie case; (2) any evidence the

plaintiff presents to attack the employer’'s proffered explanations forcitsna; and (3) any



further evidence of discrimination that may be available to the plaintifh(sagcindependent
evidence of discriminatory statememtsattitudes on the part of the employer) or any contrary
evidence that may be available to the employer (such as evidence of a strong tratknrecor

equal opportunity employment).Czekalski v. PetersA75 F.3d 360, 3684 (D.C. Cir. 2007)

(quotingAka v. Wash. Hosp. Ctr156 F.3d 1284, 1289 (D.C. Cir. 1998) (en banc)). “This boils

down to two inquiries:could a reasonable jury infer that the employer’s given explanation was
pretextual, and, if so, could the jury infer that this pretext shieldedirdisatory motives?”

Murray v. Gilmore, 406 F.3d 709, 713 (D.C. Cir. 2005).

Fatal to Brown’s claim of race discrimination is that he fails to rebut GPO’srprdfe
explanation for the decision to fire himlo be clear, GPO asserts their reason for Eiogo
Brown’s terminationis that after being placed on the P#ndd despite receiving help during it,
“his performance did not improve, and he did not meet the goals for his improvemengrtbat w
clearly set for him by Mr. Brooke.” (Dkt. No. 33, { 28). Brown does not dispute that he
received training and coaching during the PIP. (Dkt. Ne1,3% 27). Brown also does not
dispute that his performance did not improve; he simply states that his “performanc®at
such a level that improvement was required in order to maintain satisfaetéwynpance.” id.

1 28. This is not a refutation, but a demurrer. Brown also purports to dispute GPO’s
explanationfor firing him in 2008 by arguing that Brooke falsely criticized his perforraanc

his fiscal year 2007 evaluationBut this too fails to address the salient point. The fiscal year
2007 evaluatioroccurred before several events that raised concerns for GPO, including the
events of December 2007 described in the union Grievance Reporesh#edin findings
adverse t@rown. Brown cannot demonstrate falsity of the criticisms of his performance unde

the PIP solely by challenging criticisms of his performance predating theBirdn has simply

10



not prove that GPO’s reasons were pretext, andisridt court “may not'secondguess an
employer’'s personnel decision absent demonstrably discriminatory mbti@schbach v.

District of Columbia Dep’t of Correction86 F.3d1180, 1183 (D.C. Cir. 1996) (gtiog Milton

v. Weinberger, 696 F.2d 94, 1(D.C. Cir.1982) (quotation marks omitted).

GPO’s explanation for proposing to terminate Brown contains other assettiat
Brown fails to dispute. GPO states that during the PIP, “[tlhe quality of thegraphs Mr.
Brown submitted for review were unacceptable 6824he time; Plaintiff did not meet the
scanning goals set for him even though they were actually reduced during theugttener
satisfaction scores did not improve because Mr. Brown did not meet with agemty bbéore
the events he photographed[;] and the photographs he produced were of insufficient quality.”
Brown does not dispute the poor rating of his work. Nor dByesvn dispute that hédailed to
meet with agency clients before eventsSeé Dkt. No. 341, § 28). Tosurvive sumrary
judgment on a Title VII claim, the nonmovant must dispute the alleged legitimate, non
discriminatory reason offered by the employer. Here Brown has not done so. Thesoaly is
Brown disputesis that the quality of the photographs was rated by Brooke and Terri Ehrenfeld,
and therefore “[n]Jo effort was made to involve persons not within Mr. Brooke’s chain of
command.” [d.). Not only does Brown offer no citation for this clairhjd contradicted in
several placg including by Brown himself. See eq,, id. at 24 (“Under the PIP, Ron Keeney,
an employee from another section, apparently concurred in Mr. Brooke’s evaluativrs of
Brown’s photographs . . . .”)).While there is a disputas to whether Brown completed the
scanning goals of the PIP, and produced usable scanned material, this is of ho ritamstan
v. BoardmanCivil Action No. 08-1531 (RWR), 2013 WL 165017, at {®0.D.C. Janl16, 2013)

(“To defeat a Title VIl defendant’'s summary judgment motion, a plaintifftndesnonstrate

11



pretext as to all of the defendant’s proffered neutral explanations, not just some of)them.”
(citations omitted)see als@\ka, 156 F.3dat 1291 ({T]here may be no legitimate jury question

as to discrimination in a case in which a plaintiff has created only a weakatmaterial fact as

to whether the employer’s explanation is untrue, and there is abundant independent @vidence
the record that no discrimination has occurred.”).

GPO offers one finadtatement in its Statement of Material Facts Not In GenDispute
with respect to their alleged legitimate, ndiscriminatory reason for proposing Brown’s
termination. They state that “[d]espite the PIP, given these continuexmarice deficiencies,

Mr. Brooke proposed Plaintiffs removal for unacceptable performance on AG6gw08.”
(Dkt. No. 33, T 28). Brown'’s response is to call this claim “[u]ndisputed, except to tdrd ex
that GPO contends removal was justified.” (Dkt. No:134] 28). Becauseltis response does
not directly dispute that there eve “continued performance deficienciest delineate any
evidence of acceptable performanBeywn effectively concedes the issue.

Brown suggestshat GPO’s reasons for proposihg dismissal are not accurate. But
aside from the discussion above noting that Broated to demonstrate this point with
evidence, the issue for this Court “is not the correctness or desirability ofatbenseoffered, but
whether the employer honestly believes in the reasons it offéis¢hbach 86 F.3d at 1183

(quoting McCoy v. WGN Continental Broadcasting Co., 957 F.2d 368, 373 (7th Cir. )1992)

(some alterations to quotatiorgee alsoBrady, 520 F.3d at 496 Brown offers nothing to

suggest that GPO did not honestly believe in the reasons offered, and it is not this Gttt
sit as a “supepersonnel department that reexamines an entity’s business decisseeRale v.

Chicago Tribune Co., 797 F.2d 458, 464 (7th Cir. 1986).

12



Brown also claims thatertain previous evaluations by Brooketing fully successful
work somehow indicate discrimination. But the fact that Brooke himself had previgiushy
Brown fully successful evaluations cuts the exact opposite way. “[Clourtgsimlistrict have

observed that an inference mdndiscriminations appropriate when the same person who hired

or promoted the employee later proposes that an adverse action be taken againkehynv.”

Mills, 677 F. Supp. 2d 206, 223 (D.D.C. 201€jdations omittedl (emphasisadded). Moreover,

“[a]ln employer’s description of an employee’s performance as unsatisfaatbnot be deemed
pretextual just because the employee was a good performer at an earlier thoksS v.

Gotbaum, 828 F. Supp. 2d 152, 163 (D.D.C. 2011).

The argument advanced here by Brown “would mean that every employee who is
disciplined, demoted, or fired for alleged misconduct could sue for employnsenitrdnation
based on race, color, religion, sex, or national origin-amerely by denying the underlying
allegation of misconduetautomaticallyobtain a jury trial.” Brady, 520 F.3d at 496 (emphasis
in original). But there is “no support” for such a propositidgd. Because GPO has advanced
several uncontested reasons for proposing to remove Brown from his position, the agency’s
summary judgment motion regarding a claim of race discrimination will be granted.

3. Brown’s Claim Of Discrimination Based On Age

Brown brings a claim for age disernination under the Age Discrimination in
Employment Act (“ADEA”), 29 U.S.C. 88 62Ft seq., that cannot withstand scrutinyClaims
under the ADEAare evaluated under the samedenshifting standard noted above established

in McDonnell Douglasand refined byBrady. SeeHicks, 828 F. Supp. 2dt 160. Brown does

not even establish a prima facie case of age discriminatioich includes a demonstratitmat

the employee was satisfactorily performing his job and was replaced diynger persan See

13



Paquin v. FedNat'l Mortg. Ass’n 119 F.3d 23, 26 (D.C. Cir. 1997). When asked at the hearing

on GPO’s summary judgment motion what evidence Brown is relying on for tms, daunsel
for Brown answered: “Your Honor, we don’t have direct evidesfcage discrimination. . . . |
don’t have any evidence that either Mr. Brooke or the replacement is under 40 esalémee
on that is inconclusive.” (Tr. 52:1%3:7, Jan. 17, 2013). Even assuming Brown did state a
prima facie case, he does nothing to rebut GPO’s legitimatedisoniminatory reasons for his
termination. Brooke is never alleged to have made a single comment abaurtchties records
entirely devoid of any evidee of pretext regarding this claim. Accordingly, summary judgment
will be granted with respect to Brown’s claim of age discrimination.

B. Brown’s Claim For Retaliation

Brown claims retaliation in count four of his complaint because “he has ceitved a
promotion; was placed on a Performance Improvement Plan for no reason; wiysdaésned
unsuccessful in the PIP; and was threatened with termination.” (Dkt. No. 1, Br®Wn failed
to exhaust any claim of retaliation for a failure to promote. His other clalateddo retaliation
fail for different reasons, as described below.

1. Allegation Of Retaliation Based On Failure To Promote
Brown’s claim of retaliation for failure to promoi rejectecbecause hdid notexhaust

it administratively. A claim for retaliation must be exhaust8deWoodruff v. Peters, 482 F.3d

521, 528 (D.C. Cir. 2007) (“[T]he exhaustion requirement from 29 C.F.R. 8§ 1614.105(a)(1) at
least applies to retaliation claims as wel{citation omitted). Brown claims to haveuffered
retaliationin several waysincluding that “he has not received a promotion.” (Dkt. No. 1, § 81).
His later EEO retaliation claim does challenge the PIP and the effort to rdmmyand thus

these claims were exhausted and will be analyzémhWbeBut when he raised the issue of xion

14



promotion with the EEO in his first discrimination claimJanuary 2008he failed to include a
retaliation claim. $eeDkt. No. 318). In addition, Brown alleges that the failure to promote
him “is part of patéern of discrimination beginning in or about 2004.” (Dkt. No. 1, { 8).
Therefore the retaliation claim for failure to promote is too stale and will be disthiSee

Payne v. Salaza619 F.3d 56, 64-65 (D.C. Cir. 2010).

Even if Brown had exhausted his npromotion retaliation claim administratively, it
would fail. A failure to promote claim is analyzed by asking “whether a similarly situated

person . . . requested and received the benefit she sodgwdr v. Small 350 F.3d 1286, 1294

(D.C. Cir. 2003) (quoting Cones v. Shalala, 199 F.3d 512, 517 (D.C. Cir. 2000)). Brown alleges
discrimination regarding his ngegromotion in part because two ECO specialists were promoted
(Dkt. No. 1, 1 54), but when asked about them at his deposition he admitted they did not occupy
the same type of position as he did (Dkt. No-334t 124:813). The only two other people he
complains about receiving promotions were his supervisors. (Dkt. No. 1, § 53). Thus, Brow
has failed to intrduce sufficient evidence to establish a failure to promote claim.
2. Brown’s Other Allegations Of Retaliation

Title VIl makes it unlawful for an employer to retaliate against an employee dagary

in protected activity such as filing a charge of deanation. See42 U.S.C. § 20008(a); see

also Holcomb v. Powell, 433 F.3d 889, 901 (D.C. Cir. 2008)nder Title VII, a Plaintiff

bringing a successful retaliation claim must demonstrafg) that he engaged in statutorily
protected activity; (2) that he suffered a materially adverse action leyrfpkoyer; and (3) that a

causal link connects the two.” Jones v. Bernanke, 557 F.3d 670, 677 (D.C. Cir. 2009) (citation

omitted). Summary judgrant should be granted for an employgrerean employee canot

demonstrate that every proferred nonretaliatory reason for the terminasopretextual. See

15



e.g, Kirk v. Small, No. 035360, 2004 WL 1249294, at *1 (D.C. Cir. Jun€@04)(per curiam)
(granting motion for summary affirmanoe retaliatory termination claimn

Assuming as this Court willthat Brown states a prima facie claim of retaliation, the
burden then shifts to the GPO to produce a “legitimate, nondiscriminatory reasdr’dcions.

Tex. Dep’t of Cmty. Affairs v. Burdine, 450 U.S. 248, 253 (19¢fUotingMcDonnell Douglas

411 U.S. at 802). If GPO does so, the issue becomes “whether a reasonable jury could infer . . .

retaliation from all the evidence.Carter v. George Washington Univ., 387 F.3d 872, 878 (D.C.

Cir. 2004).

Towards the end of 2007, GPO began to encounter what it believed to be a series of
problems with Brown’s work. Brown allegedly removed property from the buildinigdfao
attend meetings to prepai@ projects, did not turn in adequate work, and claimed equipment
did not work when GPO alleged it did. “An employer is entitled to rely on his perception of a

employee’s work performance.” Vasilevsky v. Reno, 31 F. Supp. 2d 143, 151 (D.D.C. 1998)

(citation omitted). As our Circuit has stated, “We review not the correctness abdégiof

the reasons offered but whether the employer honestly believes in the reasofessit of
Woodruff, 482 F.3cat 531 (citation and internal quotations omitted). Even viewing the evidence
in the light most favorable to Brown, Brooke’s decision to place Brown on a PIP ireppéars
reasonabland based upon an honest belief that Brown was performing poorly.

After Brooke placed Brown on a PIP, evaluations of heskvindicate itdid not improve.
According to an evaluation by the GPO, “[tlhe quality of the photographs Mr. Brown submitte
for review were unacceptable 69% of the time; Plaintiff did not meet the scaywaig)set for
him even though they were actually reduced during the PIP; customer satiséaores did not

improve because Mr. Brown did not meet with agency clients before the events he
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photographed[;] and the photographs he produced were of insufficient quality.” (Dkt.lp. 31
at 89). Courts are understandably “reluctan[t] to become involved in the micromanagégment

everyday employment decisions.’Forman v. Small, 271 F.3d 285, 291 (D.C. Cir. 2001)

(citations omitted) Here GPO documented problems with Brown’s warkl engaged inan
effort to help him improve, but thosevolved in the review of Brown’s work concluded he
failed to do so. Although thibappenedafter complaints by Brown about his treatment, the
documentation reveals a legitimate basis for GPO’s actions.

Brooke wasnot alone in finding fault with Brown’s performance. Vicki Barber, the
Director of Human Capitol Operations, reviewed Brooke’s February 2008 proposed refova
Brown and agreed with the grounds advanced, although not the punishment. (Dkt:1Nat 31
7). The subsequent review by GPO &HGE did not exonerate Browrthey kept a 3lay
paper suspension on the recor@d. at 8). Ron Keeney reviewed Brown’s work and found his
photography work seriously lacking. (Dkt. No.-B4). And GPQO'’s Chief Techimgy Officer
approved Brown’s proposed removal in September 2008. (Dkt. Na&, &19). Withthe
documentation of problems involvigyown, and acknowledgement of those problems by many
people at GPO, no reasonable jury could find that Brownpheadon the PIP for “no reason”
or that Brown wasfalsely deemed unsuccessful in the PIiSeeKelly, 677 F. Supp. 2d at 227
(“The Court is further persuaded that no pretext exists by the fact that sopether than Mr.
Sanchez . . . participated in and approved of the decision to terminate Mr. Kelly.”). And given
this landscape, the record does not support a finding that a threat of termination can Be seen a
retaliatory.

Brown argues that GPO improperly used “highly subjective” criteriavialuating s

work. (Dkt. No. 34, at 2£25). He cites for support bofischbachandAka. (Id.). There are
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two main problems with this argument. First, there is some inherent subjectivitgluativg
photography. GPO tried to alleviate this by reviewing with Brown the standardsibly he
would be evaluated, including sending him the criteria and meeting with himarggulThis
Court is in no position to be an art critic, and this is in part why our Circuit has dtatetr
employer’s action may bestified by a reasonable belief in the validity of the reason given even

though that reason may turn out to be false.” George v. Leavitt, 407 F.3d 405, 415 (D.C. Cir.

2005) (citation omitted) Secondijt is true thatboth Fischbachand Aka are highly critical of

placing great weight on evaluation criteria such as “interpersonal skiBeéAka, 156 F.3d at
1298. But Brown’s evaluation hinged not on his interpersonal skills, but on his ability to engage
in interpersonal communication at all. The failure to commuaieath clients and understand
their needs does not require subjective analysis to evaluate, but can be evaluateclgbje
Regardless, an employer can offer subjective reasons “as long as the empiloyktes a clear

and reasonably specific factuzsis on which it bases its opinion.” Stover v. Safeway, Na.

Civ. 04-490(RCL), 2005 WL 1528698, at *4 (D.D.C. June 29, 2005) (citation omitted).

Brown also suggests that GPO has fabricated reasons to justify its decision to propose
Brown’s termination. He states that because Brob&d previously given Brownfully
successful revieswwhile at GPQ but said in a December 2009 affidavit that “[flrom my first
days & GPO in 2004, it was clear to me that Mr. Brown'’s performance was never ategptab
(Dkt. No. 3510, at 12), Brooke lied in his affidavit. (Dkt. No. 34, at 11). He also claims that
Brooke lied when he said that Brown produced no “usable” photogragghe &ecember 12,

2007 event, (Dkt. No. 31-4, 1 9), because Plaintiff's exhibits 34 &08%ain acceptable product
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These supposed fabrications, if in fact that is what thel deenot change th€ourt’s
analysis. Theseare part of the lengthy narrativegading the relationship between the parties
not statements about why Brown was not successful during theBPoka/n fails to demonstrate
any fabrications with respect tus performance under the PIP. This argument fails for that
reason alone, becausedoes not seriously dispute the reasons for Brown being placed on a PIP
nor his performance during. itindeed, with respect to GPO’s negative evaluation of Brown
under the PIP, at oral argument counsel for Brown stated: “I'm not saying dhatts/ableie
in what happened during the PIP .. ..” (Tr. 38:5-6, Jan. 17, 2013).

Second, it is important to be clear on what the legal standard actualy the recent

hearing in this case, counsel for Plaintiff, citi@glbert v. Tapella, 649 F.3d 756 (D.C. Cir.

2011), stated that “a lie by a manager about the reasons for an adverse a&ctougis That is
enough to get to a jury on the issue of pretext.” (Tr. 22(,5)an. 17, 2013). But the holding in
Colbertis not so stark. Thepinion states: “We do not suggest merely showing the employer’s
explanation to be false would be suffici¢tat defeat summary judgmerit] Seeid. at 760. And

the issue inColbert was that the manager lied about the reasons directly relevant to the
nonselection of Colbert, not that he lied about other matters. Here Brown points to no
fabrications regarding his performance under the PIP. In fact his counsalerdgptethat he
could not do soWhen the only evidence that an employer fabricated #sores for proposing a
termination is the employee’s personal opinion, summary judgment for the @mpkoy

appropriate._Vatel v. Alliance of Auto. Mfrs., 627 F.3d 1245, 1247 (D.C. Cir. 2011).

Brown fails to challenge the nondiscriminatory reasons advamg&PO, and also fails

to provide evidence by which a reasonable juror could find GPO’s actions were pietextua

8 Brooke’s comment about his “first days” at GPlor examplemay very well bemore

hyperbolic than mendacious.
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“There is simply no evidence that challenges the declarations of Agency empldyeedfer
nondiscriminatory bases for their rating of plaintiff's performance and theisidas to deny

him promotions . . . ."Price v. Greenspar374 F. Supp. 2d 177, 186 (D.D.C. 2005). Brown has

only “offered the type of selerving allegations that are simply insufficient to establish pretext.”

Deloatchv. Harris Teeter, In¢.797 F. Supp. 2d 48, 60 (D.D.C. 2011) (citation omitted). And

while Brown claims he continued to perform well in certain aspects, this feofarsufficient.
“It is nonsensical to suppose that a plaintiff should be able to déranghat an employer’'s
stated reasofor its adverse action is pextual merely because the employer cannot prove that

the plaintiff was deficient irevery aspect of his job performance.” Royall v. NlaA'ss’'n of

Letter Carriers, AFECIO, 507 F. Supp2d 93, 108 (D.D.C. 2007femphasis in original)

Summary judgment is therefore appropriate with respect to Brown’s clawtatifition.

CONCLUSION

For the foregoing reasonBefendant motion for summary judgment (Dkt. No. 3ik)

GRANTED. AnOrderaccompanies this Memorandum.
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