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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WYE OAK TECHNOLOGY, INC. ,
Plaintiff ,

V. Civil No. 10-1182(RCL)

REPUBLIC OF IRAQ ,

Defendant

N N N N N N N N N N N

MEMORANDUM OPINION

This is a breach of contract action brought by an American defense contractcoQaky
Technology,against the Republic of Irag.Defendant Iragnovesfor partial reconsideration of
anopinionissued by Judgérenga of the Eastern District of Virgint@ncerning the adequacy of
serviceof process Def.’s Mot. for Reconsideration, ECF No. 64lrag also move to dismiss
the action on grounds édrum non conveniensaminglraq asthe proper forum. Def.’s Mot. to
Dismiss, ECF No. 66. The Cowéniesboth motions.

. BACKGROUND*

A. Factual Background

In 2004, Wye Oak, an American defensent@ctor, entered intagreementsvith the
Iragi Ministry of Defense to buy and sell armé/ye OaKTech, Inc. v. Republic of Irag2010
WL 2613323, at *32 (E.D. Va. June 29, 201ff'd, 666 F.3d 205 (4th Cir. 2011)\Wye Oak

undetook a variety of actions in Iraq and the United States to perform its obhgainder the

! The Court summarizesnly those facts essential tagiopinion. For additional background, saye OakTech,
Inc. v. Republic of Irag2010 WL 2613323, at *2 (E.D. Va. June 29, 201,(ff'd, 666 F.3d 205 (4th Cir. 2011).
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contract” and sought payment ofoughly $24 million. Id. at *2. In December 2004, while
traveling by car to Baghdad to collect payment on this contract, two Wye Oak personnel
including thepresident of the company, Dale Stoffel, w&iked by unidentified gunmen.id.
Both parties agree ththe murdes remain unsolved. Pl.’s Opp’'n 4, ECF No; D&f.’s Reply 8
ECF No. 71. Wye Oak refers tohe kilings as “assassinati¢s],” and suggests that they were
linked to Wye Oak’s work as a defense contractor. Pl.’s Opp’n 4. Iraq notes thai thesFot
“linked [Dale Stoffel’s]death to a known terrorist group or to this contract dispute with tge Ira
government.” Def.’s Reply.8The current president of the companyDigle Stoffel’'sbrother,
David Stoffel Heclaims tohavereceived death threats following his brother's murder in 2005.
Decl. of David J. Stoffel 1188 & Exs. 1-3.

Wye Oak continued to perform under the agreemaités the murdes butclaims that it
never received payment¥ye Oak TecH2010 WL 2613323, at *1-2.

B. Procedural Background

Wye Oak filed this action in 2009 inghEastern District of Virginia.ld. at *1. On

October 8, 2009Vye Oak attempted mail servioa Iraq pursuant to 28 U.S.C. 8§ 1608(a){$)

2 Judge Trenga described Wye Oak’s performance under the agreaséaitsws:
Between August 16, 2004 and January 2005, Wye Oak performed thed@agreements] in
connection with the repair and refurbishing of several armored battaliwh®y identifying and
arranging for the sale of scrap metal from military equipmeBeginning in midAugust 2004,
Wye Oak, through offices in the United Statewl employees and subcontractors in the field in
Iraq, inventoried depots in Irag for scrap, evaluated whether the equipwantworth
refurbishing, estimated scrap tonnage, and identified potentigfiobeyers. All potential buyer
nations were appred by a United States military office.

Wye Oak performed multiple tasks in the United States related to its workgn Ira
including accounting, running computer programs for tracking militarypegent, meeting with
Department of Defense officials regardiogordination of the refurbishment program in light of
the reconstruction activities in Irag, monitoring employees, contapiitential foreign buyers,
ensuring that all necessary licenses were up to date, creating spreadsbest gysnsure that
pricing of scrap equipment and salvageable equipment could be compared, creatirakiagd m
maintenance preparations for an [lraqi Military Equipment Recovery Proyjestsite, and
maintaining and monitoring Wye Oak’s United Stab@sed bank accounts.

Wye OakTech, 2010 WL 2613323, at *2.



causingthe clerk of the courto issue a summons to the “Head of the MinistryFaofeign
Affairs” of Irag, which was delivered, along with a copy of the complaint, to the Iragi Embassy
in Washington, D.C.via FedEx. Id. at *4. As no signed receipt was ever returned from this
mailing, Wye Oakthen commenced service via diplomatic channels pursuant to 28 U.S.C. §
1608(a)(4) This service was mad December 27, 200%eeReturn of Service, ECF No. 14.

Irag moved to dismiss arguingpter alia, that Wye Oak “did not satisfy the mandatory
service requirements set forth in 28 U.S.C. § 1608(l).'at *3. Iraqg did not dispute that it was
actually served via diplomatic channelsld. at *4. Instead, it arguethat Wye Oak never
properly attemptednail service unde8 1608(a)(3) because it sent the package to the Iraqi
embassy in Washingtod.C,, rather than to Iraq, and, since thereign Sovereign Immunities
Act (FSIA) authorizes diplomatic service under 1608(aj(dly where a party has firstrqgperly
attempted mail service underl608(a)(3), the diplomatic service was invalid. at *4-5.

Judge Trenga rejected this argumamnid found that “attempted service through the
Embassy [did] not render service ineffectivéd. at *5. He reasonethat(1) “Wye Oak was not
serving the Embassy itself or personnel within the Embassy, but ratheptattgto use the
Embassy as a conduit”; (2) Wye Oak reasonably believed that the insecurity nercered
service of a government officidhere impossibleand (3) 8 160&a)(3) does not prohibithis
method of delivery.Id.®

Il. IRAQ’S MOTION FOR RECONSIDERATION IS DENIED

“[Alny order or other decision, however designated, that adjudicates fewer than all the

claims or the rights and liabilities of fewer than all the parties . . . may be ratisety time

before the entry of a judgment . . ..” Fed. R. Civ. P. 54{Imyerlocutory orders are not subject

% Judge Trengalsotransferredhe case to this districid. at *10. It was reassigned by constmnthe undersigned
judgefrom Judge Roérts on April 15, 2013. ECF No. 72.
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to the law of the case doctrine and may always be reconsidered prior to final judgusmt
when a case is reassigned to a new judgagavine v. Distof Columbig 106 F.3d 1018, 1023
(D.C. Cir. 1997).Courts in this distct grant reconsideratiofas justice requires.”See Cobell v.
Norton,355 F. Supp. 2d 531, 539 (D.D.C. 2005).

Irag’s motion to reconsider will be denied. The Court takes no position regarding Judge
Trenga’'s analysis. Even if Judge Trengarmlysis was incorrect and Wye Oak’s mail service
attempt was invalid, no injustice would result here since Iraq has recaleegiede process
through diplomatic channels.

[I. IRAQ’'S MOTION TO DISMISS BASED ON FORUM NON CONVENIENSIS
ALSO DENIED

While there is a Substantial presmptiori in favor of a plaintiff's chosen forum, a court
“may nonetheless dismiss a suit forum non convenien$ the defendant shows there is an
alternative forum that is both available and adequate and, upon a weighing of publivated pr
interests, thetrongly preferredocation for the litigatior. MBI Grp., Inc. v. Credit Foncier Du
Cameroun 616 F.3d 568, 571 (D.C. Cir. 201@mphases added)'A court first determines
whether there is an adequate alternative forum and, if so, then proceeds to baianmévate
interest factors and public interest factors in favor of the respectivengédruJackson v. Am.
Univ. in Cairg 52 F. App’x 518, 518 (D.C. Cir. 2002).

The Supreme Court has explained thatinarily, the requirement of an adequate
alternative forum “will be satisfied when the defendantaimenable to process’ in the other
jurisdiction” Piper Aircraft Co. v. Reyno454 U.S. 235, 255 (1981). Howevewhere the
remedy offered by the other forum is clearly unsatisfactéoy,example “where the alternative

forum does not permit litigation of the subject matter of the dispute,” the other foaymatnbe



an adequate alternativdd. Also, “[a]n alternative forum is inadequate if the plaintiff will be
‘treated unfairly’ there.”"MBI Grp., 616 F.3d at 571 (quotirigper Aircraft 454 U.Sat 255).

A court will not force plaintiffs to litigate in a forum where theyould face a
particularized andserious risk to their safety.’Doe v. Exxon Mobil Corp393 F. Supp. 2d 20,
29 (D.D.C. 2005])rejecting a motion to dismiss fé@rum non convenienga a case concerning
the Indonesiamilitary where plaintiffs showed that they faced “a genuine risk of reptidals
they litigated in Indonesip see alsoHSBC USA, Inc. v. Prosegur Paraguay,, 2804 WL
2210283, at *34 (S.D.N.Y. Sept. 30, 2004) (holding that Paraguay was an inadequate
alternatve forum because the Paraguayan Government was implicated in the alleggdoimg
and individuals investigating the case had been murde@ad)iri v. AssasieGyimah 921 F.
Supp. 1189 (S.D.N.Y. 1996) (holding that Ghana was an inadequate alternative féora
former Ghanian Trade Counselor suing a Ghanian security official for allegedetbecause
plaintiff would be put in “grave danger” if forced to litigate therd@gsoulzadeh v. Associated
Press 574 F.Supp. 854 (S.D.N.Y.1983) (Iran was iaadequate alternative forum for an Iranian
refugeein part because of risks to his personal safetyowever, mere gneral indications of
dangeous conditions, such as &tate Departmentravel advisory, might not suffice to
demonstree the inadequacy ahe forum. See, e.g.Harp v. Airblue Ltd, 879 F. Supp. 2d 1069,
1075 (C.D. Cal. 2012)smail v. Am. Univ. of BeiruR46 F. Supp. 2d 330, 331 (S.D.N.Y. 2003).

If the alternative forum is adequate, a court should turn to bataageiblic and private
interestdaid out by the Supreme Court @ulf Oil Corp. v. Gilbert 330 U.S. 501 (1947)See
MBI Grp. 616 F.3d at 576.The private interests include “ease of access to sources of proof”;
“availability of compulsory process for attendance of unwillingitnesses; “the cost of

obtaining attendance of willing” witnesses; the “possibility of view of presiiby the court and



jury if needed; and “all other practical problems that make trial of a case easy tiexgeaid
inexpensive.”Gilbert, 330 U.S. ab08;see also MBI Grp616 F.3d at 576:There may also be
guestions as to the enforcibiliof a judgment if one is obtained3ilbert, 330 U.S. at 508 The
public interest factors include the “local interest in having localized comsiegedecidedat
home”; the possibility of holding the trial a forum “at home with thiaw that must govern the
case, rather than having a court in some other forum untangle problems in conéwes,oand
in law foreign to itself”; and avoiding the imposition of jury duty on “people of a communi
which has no relation to the litigation” and other “administrative difficulties” tlat from
foreign litigation congesting local courtsd.; see also MBI Grp616 F.3d at 576.

A. Iraq is an Inadequate Forum

Wye Oakcites a U.S. Department of State Travel Warning to dhaiviraq is unsafe for
U.S. Citizers generally.Pl.’s Opp’n 3 (citing U.S. Department of State Travel Warning for Iraq,
Aug. 9, 2012). Wye Oakalso identifies evidence ofore particularized risks posed to its
employees and representatives pdints to the unsolved 2004 murder Dale Stodiedl another
Wye Oak employee, which occurredhile they were traveling to Baghdadn behalf of the
companyto collect on thesamecontractat issue in this case. Pl.’s Opp'r@l Wye Oak also
points todeath threatsurrent Wye Oak presideitavid Stoffelreceived following the murder.
Pl.’s Opp’n 4-6.

In response, Iraq provides a declaration from an Iraqi lawyer vabesshat|[tjhe Courts
in Baghdad have been open without disruption from attacks since late 2003”; that he is not aware
of “any instance in which there has been an attack on any litigants or withess#iatin the

court where this case would be filed, étehave been approximately 2250 hearings a week

* A more recent travel advisory continuessarn U.S. Citizens “against all but essential travel to Iraq given the
security situation.”Seel.S. Department of State Travel Warning for Iraq, Feb. 25, 20&8lable at
http://travel.state.gov/travel/cis_pa_tw/tw/tw_5758.html (last visitpd A7, 2013).
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during the course of at least the past five years, all without any semaitient inside the
Courts.” SeeDecl. of Tarik Al Jibori 1 6.D, ECF No. 68-2.

Despite this declarationthe Court finds thatWye Qak’s particularized evidence
regarding the “serious risk to the[] safety” @6 employees and representatives Iraq
convincing. See Exxon MobiB93 F. Supp. 2d at 29raq is not an adequagdternativeforum
for this litigation.

B. In Any Event, The Public andPrivate Factors Also Weigh Against Dismissal

Because the Court has determined that Iraq is not an adequate alternative fored, it ne
not proceed to balance the private and public interest facBes.Jacksqrb2 F. App’x at 518.
Nonethelessit does sdhere since the Coufinds that only onef these factorsveighsin Iraq’s
favor, and isnot enough taovercome the “substantial presumption’ in favor of a plaintiff's
chosen forum.”See MBI Grp.616 F.3d at 571.

1. Private Interests

I. Ease of Access to Sources droof, Compulsory Process; Cost of
Attendance

Iraq states that it intends to call “important trial withesses who are in Iraglpisubject
to process in Iraq,Def.’s Reply 19 (listing witnesses); that “[clompellitrgal testimony from
Iragi witnesses . . . is out of the question in this Court,” Def.’s Mem. 24; that fig]thie case . .
. based on depositions or responses to letters rogatory will be unfair and iveféderreting
out the truth,’id.; andthat“[e]ven assuming all Iragi fact witnesses stated that they were willing
to attend and testify, sedfvidently, the cost of travel and hotel accommodations would run into
thousands of dollars for eachd. at 25. Iraq also states that many documentsirateaq,
including official military records which cannot be easily transmitted to thietd&tates. Def.’s

Reply 20-21.



In responseWye Oakinsiststhat the “vast majority” of witnesses that it intends to call
are located in the United States or sgbjto federal courts’ subpoena pow&eePl.’s Opp’'n
13-15 (listing witnesses). It also states that the “records regarding contraetitm, contract
implementation, and payment issues” that it will “principally rely upon in prousgase” are
already in its possession in the United Statdsat 15.

It appears that wherever the litigation occurs, some inconvenience agiccaesed will
be unavoidable. Because neither side has a clear advantage on this arg@esefaittns do
not weigh in favor of dismissal.

il. Possibility of View of the Premises

Iraq speculates that access to “work sites and numerous refurbished vehickee timat
Irag” may be necessary for the cas®ef.’'s Mem. 25. The Court findsthat thisclaim is too
speculative to be credited and that this factor does not weigh in favor osigmi

iii. Practical Problems

Irag argues that it may need to implead a panrtyhis casevhich “cannot be done here
because personal jurisdiction over [the party] is lackingWhith could be done in Iraqgi courts.
Def.’s Mem. 26, 4; Def.’'s Reply 2ZTheparty is the General Investment Group, based in Beirut
Lebanon. Iraq asserts that the present case really arises out of a “paymdet lskéween [the
General Investment Group] and Wye Oak” and thus “[ijmpleading [the Grouppe&rative to a
full and final adjudication of this dispute among all interested parties.”’sDdem. 26. Such
difficulties area properconsideration iforum non conveniensotions. SeePiper Aircraft 454

U.S. at 259.



Wye Oakdoes not respond to this claim. Therefore, while the Court does not take a
position as to whether the Group is a necessary party,n@tamenable to proce$ere it finds
that thsfactor weighs somewhat favor of dismissal.

Irag alsoinsists thatthe costs and burdens of translation would be exteiistie case
proceeded in this Court, as “[c]ountless . . . relevant documents in the possession of Iraq . . . a
in Arabic,” “[w]itnesses for Iraq are Arabic speakers,” and “the official lafvisam also are in
Arabic.” Def.’s Reply 22. Wye Oak coumge by insisting that any translation would be
“minimal.” Pl.’s Opp’n 17 n.20.

The Court notes that some amount of translation (in both directaangyl alsolikely be
necessary if the trial were held in IragAccordingly, this factor does not weigh fiavor of
dismissal.

V. Enforcement of Judgment

Iraq asserts that if Wye Oak obtains a judgment in the United States againstwwiadd
be unable to collect on that judgment by attaching assets belonging to anitrstyy other
than the Ministry of Dednse, as they are “separate juridical entities.” Def.’s Reply 21. In
contrast, any judgment issued by an lIraqi court could be enforced “againstiatelye
reachable assets in Iraqld.

This is not the first time in this litigation Iraq has assettes theory—that this suit is
properly against only the Ministry of Defense, not Iraq as a whole. In its apptsd Fourth
Circuit, Iraq argued that thaistrict courtactuallylacked subject matter jurisdictiaver the case
because the plaintiffs hathmed only Iragnd theironly justiciableclaim would be against the
Iragi Ministry of Defense(IMOD”), a separate legal entitySee Wye Oak Tech., Inc. v.

Republic of Iraq,666 F.3d 205 (4th Cir. 2011). The Fourth Circuit rejected @nmgument,



finding that “it is the FSIA, and not Iraqi law, that provides the framework fogrohéting
whether Iraq and IMOD are to be treated a[s] separate legal persons” anddeathat statute,
“a foreign state and its armed forces are not lggaparate for jurisdictional purposesid. at
213-14.

The issue here involves attachment, not subject matter jurisdiatithout deciding the
issue, the Court notes that Irag has provided no basis for why a differenshesiitt be reached
in anattachment proceeding than the one reacheldotyJudge Trenga and the Fourth Circuit
regardingsubject matter jurisdictionFinding Irag’s arguments lacking in this key respdue
Court finds that this factor does not weigh in favor of dismissal.

2. Public Interests
I. Local Interest in Resolving Controversy at Home

Irag asserts that it has a strong national interest in resolving the contravdreyne,
since it concerns a contract for work “to bring security to its people prior t2O0& election.”
Def.’s Reply 24. Wye Oakargues thathereis a national interest ithe workperformedunder
the contragtwhich “continues to be of critical importance to the United States foreign policy.”
Pl.’s Opp’n 18. The Court finds these interests are evenly matemeldthat this factor does not
weigh in favor of dismissal.

il. Difficulty of Applying Foreign Law

Iraq asserts that the case will require the application of Iragi lawnuenérous and
complex issues.” Def.’s Reply. 2dee alsdef.’s Mem. 2931 (listing isses).Wye Oak notes
that foreign law is “routinely applied” in this jurisdiction, and are quite lokgpaf doing so.
Pl’s Opp’'n 20. The Court agrees with Wye Oak and finds that this factor does not weigh in

favor of dismissal.
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iii. Jury Duty
The parties agree theltye Oak would not be entitled to a jury trial in this Court under
the FSIA, so this factor does not figure into thleim non conveniergecision. Def.’s Mem. 27
Pl.’s Opp’n 18.
Iv. Administrative Difficulties
Irag asserts that “[t]he civil courts of Iraq are no more congested than fedetalindhe
United States.” Def.’s Mem. 27. Moreover, Irag argues that if the case procesdsdagional
delays “can be expected as a result of the slow and ineffitieans of taking foreign discovery
through letters rogatory.1d.
Wye Oak counters by arguing that this foreign discovery process would omytdhée
used to recover few, if any, documents in the case. Pl.’s Opp’n 16.
The Court finds that this factor does not weigh in favor of dismissal.
V. Additional “Policy” Concern
Iraq also alleges that Wye Oak, a Pennsylvania corporation, decided li@acuie the
Eastern District of Virginiacan “only be explained by Wye Oak’s desire to proceed in the
‘Rockea Docket”™—in other words, the decision had nothing to do with convenience, and
everything to do with an intention to “vex,’ harass,’ or ‘oppress’ the defendant.” Deérs.M
31 (quotingGilbert, 330 U.S. at 508.). Wye Oak counters thatied inthat districtbecause the
Pentagon is located there. Pl’s Opp’'n 12 & n.13. The Court finds that &egmtionsof
litigation harassment are inadequately supporéedl that this factor does not weigh in favor of

dismissal.
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3. Analysis

Weighing the public and private interests together, the Court finds that only a single
factor weighs in favor of dismissal: the potential need to implead a pdayever,as Iraq will
be able to proceed with its defense theory without this party’s presbad@purt finds that this
factor alone does not outweigh the “substantial presumption” in favor of Wye Oak’s choice of
forum. MBI Grp., 616 F.3d at 571. Accordingly, the Court will not dismiss the case.

V. CONCLUSION
Both of Iraq’s motions are denied. An order shall issue with this opinion.

Signed by Royce C. Lamberth, Chief JudgeAepnl 23, 2013.
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