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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GROSSMONT HOSPITAL CORP., et al.,
Plaintiffs,
V. Civil Action No. 10€v-1201(RLW)

KATHLEEN SEBELIUS , Secretary, US.
Department of Health and Human Services

Defendant

MEMORANDUM OPINION

Plaintiffs Grossmont Hospital Corporation, Sharp Healthcare, Sharp ChudaMéslical
Center, Sharp Memorial Hospital, andri-City Healthcare District (collectively, the
“Providers), five hospitals located in San Diego County, California, bring this action against
Kathleen Sebelius in her official capacity as the Secretary of Health and Hiendoes The
Providersseekjudicial reviewunder the Administrative Procedure Act (“APA”), 5 U.S.C. § 701,
et seq. of the Secretary’s final decision denying their recuigst Medicare reimbursements
certain “bad debtsarising from inpatient services provided from May 1, 1994 through June 30,
1998 for patients dually eligible for both Medicare and Medicaid.

This matter is before the Court on crasstions for summary judgment. TReoviders
moved for summary judgment, arguing that the Secretary’s decisionotvhased on subsiial
evidence and was arbitrary and capriciofSee generallypkt. No. 16 (“Pls.’ Mem.”)). The
Secretary opposed th&oviders’'motion and crossoved for summary judgmerdrguing that
the Court should affirm the Secretary’s decidi@tause it was Bad on a reasoned and rational

interpretation of the Secretary’s own regulations and is supported by the admvgistecord.
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(See generallpkt. No. 18 (“Def.’s Mem.”)). The Court heard oral argument on the motion and
the crosamotion on November 5, 2012.

Upon a complete review of the administrative record in this case, and ftwlltdveing
reasons the Court concludes that the Secretary’s decision is the pramfuctasoned
decisionmaking and that the administrative recandply supports the Secretary’s decision.
Accordingly, the Court wilDENY the Providers’Motion for Summary Judgment a@RANT

the Secretat's Motion for Summary Judgment.

BACKGROUND

A. Medicare and Medicaid Statutory and Regulatory Framework

The Medicare program, established bylerXVIIl of the Social Security Act, pays for
covered medical care provided primarily to eligible elderly and disabled pe#@2ns.S.C.8
1395,et seq The Secretary of Health and Human Services is responsible for the préagitam
she has delegated iadministration tohie Center for Medicare and Medicaid Services (“CMS”).
Seed2 U.S.C88 1395h, 1395uThe Medicare statuteonsists of four major componentfarts
A through D—but the parties agrdbatonly Part A is relevant to this litigationMedicare Part
A covers the costs of inpatient hospital care, {asipital home health services and care in
skilled nursing facilities, and hospice car&ee id.88 1395c, 1395d, 1395x(u); 42 C.F.R. §
409.5. Hospitalsmay participge in the Medicare program asovidess of services by entering
into provider agreemestwith the Secretary42 U.S.C.88 1395x(u), 1395ccand participating
hosptals are generally reimbursed under the Medicare statutéhéir “reasonable costs” of

servicesprovided to Medicar berficiaries 8 1395x(v)(1)(A). Under the statute, “reasonable

CMS was formerly known as tltealth Care Financing Administration (“HCFA”)
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cost” is defined as “the cost actually incurred, excluding therefrom any fartwred cost
found to be unnecessary in the efficient delivery of needed health senacesCongress
expressly authorized the Secretary to promulgate regulations “establishinghetieod or
methods to be used, and the items to be included, in determining” reasonablédcosts

When a participating provider treats a Medicare beneficiarygenerally collects
coinsurance and/or deductible payments from the patienth@mdeeks reimbursement for the
remainder of its costs through the Medicare program. The provider obtains reméntdy
filing an annual cost report with its fiscal intermediary, gememlprivate insurance company
that processes payments on behalf of Medicare. After reviewing and auditinggposs, rthe
intermediary issues a Notice of Program Reimbursement (“NPRbetprovider setting forth
the amount of allowable Medicare pagmts. 42 C.F.R. 8 405.1803. A provider that is
dissatisfied with an NPR decision may appeal to the Provider Reimbursementv B3®aed
(“PRRB” or the “Board), an administrative tribunal within the Department of Health and
Human Services.42 U.S.C.8§ 139500(a). From therehe Secretary is authorized to review a
PRRB determination on her own motion, but she has delegated that authority @wvi8e
Administrator Id. 8 139500(f); 42 C.F.R. § 405.1875(a)(1). A provider that is dissatisfied with
the finaldecision of the Secretaryis-a-visthe CMS Administratonmay seek judicial review by
initiating a civil action. 42 U.S.C. 8§ 139500(f); 42 C.F.R. § 405.1877(b).

Along with Medicare, Title XIX of the Social Security Act, commonly known as the
Medicaid statute, establishes a cooperative fed¢atd program that finances medical care for
the poor, regardless of ag&ee42 U.S.C.88 13961396v. States that choose to participate in
the Medicaid program must submit plans to CMS for approval that detandial eligibility

criteria, covered medical services, and reimbursement methods and standaf$1396a(a),



1396b. Once &tates plan is approvedthe Statewill receive financial assistance from the
federal government to administer its Medicprdgram according to a percentage formula tied to
the State’s percapita income.ld. 88 1396b, 1396d(b). In some cases, individuals qualify for
both Medicare and Medicaid. These individuals, commonly known as-&tigdiles,” may be
unable to afford th costs of Medicare deductible or coinsurapegments. As a result, the
Medicaid statute allowStates to use Medicaid funds to pay the @b&iring obligations of dual
eligibles enabling Stateto shift a large portion, though not all, of the cospalviding health

insurancdor thar elderly poor to the federal treasurgeed. 81396a(a)(10)(E)(i).

B. “Bad Debts” Under The Medicare Program

The Medicare statute prohibits castifting, which means that costs associated with
services provided to Mézhre beneficiaries cannot be borne by-hedicare patients, and vice
versa. 42 U.S.C. 8 1395x(v)(1)@) Hence when a provider is unable to collect coinsurance
or deductible payments from a Medicare beneficiary, it caimcthose amounts as “badbd
and treat them a%easonable costs” subject to reimbursement under the Medicare program,
provided that certain conditions are met. Specifically, to obtain reimburseonéhé$e types of
“bad debts,” a provider must satisfy four criteria:

(1) The debtmust be related to covered services and derived from deductible and
coinsurance amounts.

(2) The provider must be able to establish that reasonable collection efforts were
made.

(3) The debt was actually uncollectible when claimed as worthless.

(4) Sound business judgment established that there was no likelihood of recovery
at any time in the future.



42 C.F.R. § 413.89(d), (8).

In turn, the Provider Reimbursement Manual (“PRM4) collection of interpretative
rules, provides further guidance as to the applicable circumstanceswndefbad debts” can
be treated as reimbursable costs. PR3dction 310 explains thatprovider’s collection efforts
are “reasonable”where they are “similar to the effort the provider puts forth to collect
comparable amounts from md/ledicare patients.”(Administrative Record (“AR”at 11 (citing
PRM-I 8§ 310)). The collection efforts must involve the issuance of a hild.). However,
where a provider can establish that a beneficiary is indigantong other ways, by showing
tha the beneficiary wasMedicaideligible at the time of servicesa presumption of
uncollectibility applies. AR at 11-12 ¢iting PRM-I 8§ 312)). In those cases, while the
provider’'s obligation to send a bill to tipatientis excused, Section 312 neverted requires a
provider to “determine that no source other than the patient,” including Medicaid, is regponsi
for the patient’s bill.(1d.). Section 322 expressly deals with lubebt claims for “duakligibles
and provides thatwhere aState is oblgated to pay all or part of the Medicare deductible or
coinsurance amounts, including where a State imposes a payment “ceiling,” trosgsaare
not allowable as bad debtéAR at11-12 €iting PRM-I § 322). By contrast, ay amouns that
the State isnot obligated to pay may be included as a bad debt under Medicare only where the
requirements of Section 312, and if applicaBlection310 are met. I4.).

CMS issued Joint Signature Memorandum 370 (“J&M") on August 10, 2004to
clarify the Medicae “must bill” policy for reimbursing duatligibles’ bad debts.(AR at 13-14,
383-384. JSM370 specifies that “in those instances where $tede owes none or only a

portion of the duakligible patient’s deductible or gmay, the unpaid liability isat reimbursable

2 This regulation was formerly designated at 42 C.F.R. § 413.80 but was redesignated in

2004 at 42 C.F.R. § 413.89 without substantive change.
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to the provider by Medicare until the provider bills the state, and the State re&ysesent (with
a State Remittance advice)(Td. (citing JISM370). The Secretary issued this memorandum to
reiterate the parameters leér“must bill” policy after the language of former PRIM§ 1102.3L
was found “unenforceable” by the Ninth Circuit Court of AppeaeeCmty Hosp. of the
Monterey Peninsula v. Thompsd@23 F.3d 782, 793, 797 (9th Cir. 2003)lore specifically,
JSM-370 reemphasized the need for providers to actually bill the State Medicare program
dual-eligibles’ claims and obtain a State determination as to its financial responsibility, dra

those claims.(AR at 1314).

C. California’s Medicaid Program And The Providers’ Rembursement Claims

California participatesn the Medicaid programby operating &tate prograntommonly
known as MediCal. (Def.’s Mem.at 11(citing CAL. WELF. & INST. CODE § 14000.4). Prior to
May 1, 1994 the Medi-Cal programpaid 100 percent of @ilteligibles’ Medicare deductibles
and coinsuranceosts such that there wemgenerallyno bad debts associated with claims for
such patients.(AR at 16). On May 1, 1994, however, California stopped paying these cost
sharing amounts altogether without consulting the Secratamgontraventionof its Medicaid
State plan. (Id.). In light of California’s new policy to declinpayments on duadligibles’
claims, he Secretary instructeMedicare intermediaries not to reimburse these amounts as
Medicare bd debts. (AR at 255, 258. Several hospitals filed suit against the State of
California, and, in the midst dhat litigation, California submitted an amendment to its State
Medicaid plan that the Secretary approved on February 28, 1996, applied insthpaatMay 1,
1994. AR at255). Under the new plan, California established a payment “ceiling,” whereby i

would pay for the deductible and coinsurance costs only if the rate that Medicaid would



otherwise pay for the service exceeded the amount paidedicae. AR at 16-17, 255). For
claims subject to this payment ceiling, California would perform a elgiolaim comparison of
the MediCal and Medicare payment rates to determine its payment responsitaity. (AR at
255-56, 274).

The Secreairy ultimately reached an agreement with the State of Califorthiequgh
which the State agreed to reproc#ss previously unpaidlaims covering the coseporting
periodsfrom May 1, 1994 through April 4, 1999(AR at 18). Once theState completed th
reprocessing, it furnished reports ttee intermediaries that showed the claim comparison of
amountspaid by Medicare and the Medicaid payment rate for the Medicare coinsurance and
deductible amounts. Id.). Based on these reportfie unpaid coinsurance and deductible
amounts were allowable as “bad debt,” and the intermediaries were instructadefmaignents
to providers fotheseamounts retroactive to May 1, 1994l.].

The Providers in this caseceived their two lumysum payments in Augud©99, along
with copies of the final reportsrepared by the State showing a ckuyaclaim comparison of
the Medicare payment with the Me@al payment (Id.). Upon review of the reports, the
Providers believed that they did not encompas®fatheir inpatient claims during the period
covered by the lump sum paymentsThe Providers contacted Me@ial and requested a
correcton of the claims databut the State of California never took action on this requést).

In response, the Providers optedcalculate on theirvan the amounts they believed were not
included in thdump-sum payments, using information obtained from Medicare and-Maidi

(Pls.” Mem.at 2124).



D. Administrative Proceedings

The Providers tiraly appealed theatermediary’sdetermination to the PRRB, providing
the Board with their own calculations on the claims at issbe.January 17, 2008, the PRRB
held a hearing on the issue of “[w]hetlilee Providers have been properly paid for bad debts for
Medicare deductible and coinsurance amounts associated with Megligéike inpatients for
services between May 1, 1994 and June 30, .1998R at41). The Board concluded that the
Providers had billed Medicare *“as supported by Medicare [Provider Statiséical
Reimbursemeitrepats,” and that “the inpant crossover claims data was directly transferred
to the state Medicaid agency, Medal, by the intermediary. (AR at 48). As a result, the
Board held that the Providers “complied with the Medicare billing requiremantstéermined
that the intermediary had sufficient information to determine “the amounts wieidtate is not
obligated to pay.” Ifl.). In other words, the PRRB deemed the Providee-prepared claims
reports sufficient to justify reimbursement on tlael llebts at issue.

Both the intermediary and CMS sought administrative review of the Boardsateand
provided comments requesting reversal, but the Providers did not commenat 4-23, 2431,
34-35. On May 17, 2010, the CMS Administrator reversed the Board’s decision. In so doing,
the Administrator stated that, under PRM § 322, only the amount that the State “dogsaaot pa
be reimburseds bad debt,” finding that “[t]his language plainly requires that the provider bill
the State as a prerequisite of payment of the claim by Medicare as a bad debt ardStateth
make a determination on that claim.AR at 15). In turn, the Administrator stated that “it is
unacceptable for a provider varite-off a Medicare bad debt as worthless without ensuring that
the State has been billed (whether through the automated crossover cthrecobilling) and
having received a determination from the State as to the amount of its financiatiafliga

(AR at 16). Although the Providers maintained thihiodthe claims at issue had been billed to
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the State—automatically througha “crossover” system-the Administrator found that the
evidence in the record showed otherwise. While clear to state that this conclasidnow
determinative of this case,” tiedministrator stated that “the record thus supports a conclusion
that these claims were not in the State’s system, that is, they were not billed \thretingn the
automated crossover claims billing or direct billingAR(at 21). Ultimately, the Admiistrator
concluded that the case “turns on the undisputed fact that there are no determinabieristatet
on these claims.” Id.). Therefore, the Administrator held, “until such time as the Providers
receive a determination from the State on thesms]dhe claims cannot be allowed as Medicare
bad debts.” AR at22).

The Providerdnitiated this lawsuit orduly 15, 2010 arguing that the Secretary’s final
decision denying their reimbursement claims was both unsupported by substadgakce and

was arbitrary and capricious under the APA.

ANALYSIS
A. Standard of Review

Under the Medicare Act, judicial review of the Secretary’s reimbursement aleisi
governed bythe APA. Thomas Jefferson Univ. v. Shalaf#l2 U.S. 504, 512 (1994) (citir®
U.S.C. § 139500(f)(1))Tenet HealthSystems Hedltbrp. v. Thompsqri254 F.3d 238, 2434
(D.C. Cir. 2001). The Secretary’s decision may only be set aside if it is “arbitrary, caps¢iou
an abuse of discretion, or otherwise not in accordance with law’ or unsupported by substantia
evidence in the administrative recordMarymount Hosp., Incv. Shalala 19 F.3d 658, 661
(D.C. Cir. 1994) (quoting U.S.C. 8 706(2K), (E)). Under both théarbitrary and capricious”

and “substantial evidencestandardsthe scope of review is narrgvand a court must not



substitute its judgment for that tiie agency Motor Vehicle Mfrs. Assh v. State FarnMut.
Auto Ins. Co, 463 U.S. 29, 43 (1983); &a. Teamsters Local Union No. 174 v. Nat'l Labor
Relations Bd 723 F.2d 966, 971 (D.C. Cir. 1983As long as an agency has “examine[d] the
relevant data and articulate[d] a satisfactory explanation for its actiondimgla rational
connection between the facts foundldhe choice made,’the reviewing cairt will not disturb
the agency action. MD Pharm., Inc. v. Drug Enforcement Admi®33 F.3d 8, 1§D.C. Cir.
1998) (quotingState Farm 463 U.S. at 43)Alpharma, Inc. v. Leavit460 F.3d 1, §D.C. Cir.
2006). The burden of establishing thtite Secretary’saction in this caseviolates the APA
standards lies witlthe Providers Diplomat Lakewood, Inc. v. Harris13 F.2d 1009, 1018
(D.C. Cir. 1979).

Where the Secretary is interpreting her own regulations, her intéipmneis entitled to
“substantial deferem¢ and “must be given controlling weight unless it is plainly erroneous or
inconsistent with the regulation. Thomas Jefferson Unjv512 U.S. at 512.Indeed, “boad
deference is all the more warranted when, as [with Medicéine regulation concerns’
complex and highly technical regulatory program,which the identificatiorand classification
of relevant ‘criteria necessarily require significant expertise and ehéa#xercise of judgment
grounded in policy concerns.”d. (quotingPauley v. BdtEnergy Mines, In¢.501 U.S. 680,
697 (1991)) St. Luke’s Hosp. v. Sebeljill F.3d 900, 9685 (D.C. Cir. 201Q) In sum, ourts
must “defer to the Secretary’s interpretation unless an ‘alternative readawgnpelled by the
regulation’s plain language or by other indications of the Secretaryist iatehe time of the
regulation’s promulgatioi. Thomas Jefferson Unjv512 U.S. at 512 (quotinGardebring v.

Jenking 485 U.S. 415, 430 (1988)).
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B. The Parties’ Arguments

Through this case, th@roviders mount a number of challenges tthe Secretary’s
decisbn denying the& reimbursement claimsFirst, the Providersontendthat, by interpreting
the “must bill” policy as requiring a State determination on the bad debt claims attlssue
Secretary wlated Congress*Bad Debt Moratorium,” which generally prohibits the application
of debt reimbursement policies that were not in existence prior to 1(®83." Mem.at 3134).
Second, the Providemrguethat the Secretary’application of the “mustili’ policy in this case
was arbitrary and capricious any event, becausal of the claims were billed to the State
through an automated “crossover’ system dmetausethe State of Californiamade the
“substantive determination” necessary to calcultédepayments obligations on the claims at
issue (Id. at 3538). Third, the Providers attack the Secretary’s justificatmndenying their
claimsas “inconsistent” with her own practicetaimingthat the Secretargcceptednformation
other than remittance advices in issuing the two “lump sum” payraedtshould have done so
with respect to these additional claim@d. at 38-39. Fourth, the Providers complain that the
corrections process for potential underpayments during the lump sum proceSbusay,”
arguing that the Secretary’s decision must be set aside as a rédukht 3342). Fifth, the
Providers challenge the Secretary’s decision not to apply the “hold harmlegsiqgms of JSM
370. (d.at 4243). And, finally, the Providersontend that the Secretary’s decision violates the
statutory prohibition against Medicare cost-shiftinggl. §t43-44).

For her part, the Secretacpuntersthat herapplication of the “must bill” policy was
entirely proper and based on a lawful, Istaqding interpretation @gencyregulations. Def.’s
Mem. at 2429). Specifically, the Secretary contends that she properly found that the Providers

both: (1) failed to bill the State Medicaid programs for the claims ak i$®fore seeking
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reimbursemet and (2) failed to obtain any State determinations of payment responsiility
those claims (Id. at 29-34). The Secretary also asserts that she propeulyd the “hold
harmless” provisions of JSI370 inapplicable to the Providers in this cas@d. at 3539).
Finally, shemaintainsthat herdenial of the Providers’ reimbursement claidegs not violat¢he
statutoryprohibition on costshifting. (d. at 3340). If anything, the Secretary concludes, the
Providers’ remedy lies not against Medabut against th#&ledi-Cal program, given thahe
Providersnever pursued any administrative or judicial remedy against the Statailifog to

issue determinations @b payment responsibilitgn these claims(ld. at 4042).

C. The “Bad Debt Moratorium”

As an initial matterthe Providersargue that th&ecretary’s “musbill” policy—which
served as the basis for the Secretary’s denial oflthesat issue, and which lies at the heart of
this dispute—is invalid on its face écause it violatesCongress'“Bad Debt Moratoriunt
However, Plaintiffs failed to raise this argumewhatsoeverduring the administrative
proceedings below-either before th®oardor throughcomments to the CMS Administrafer
and the Administrator did maender any determination as to the moratorium’s impadhen
Secretary’s’'must bill” policy. (AR at2-23, 4050, 92155 335351). Consequently, the Court
will not consider this argument now, given that fjatty must first raise an issue with an rage
before seeking judicial review.ExxonMobil Oil Corp. v. FER(A487 F.3d 945, 962 (D.C. Cir.
2007);Nuclear Energy Inst. v. EE873 F.3d 1251, 1297 (D.C. Cir. 2004t {s a hard and fast
rule of administrative law, rooted in simple fairness, thaieés not raised before an agency are

waived and will not be considered by a court on review.tma Linda Univ. Med. Ctr. v.

3 In fact, the record reveals that the Providers declined to salomitomments after being

notified of the Administrator’s intention to review the Board’s decision. (AR at 2-23).
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Sebelius 684 F. Supp. 2d 42, 5613 (D.D.C. 2010)(refusing to consider new arguments not
raised before theBoard or CMS Adminisrator)? Nor will the Court consider Amicus’
arguments, which relate exclusively to the issue of whether the Secretary vithated

moratorium. $eeDkt. No. 31 Amicus Brie}.

D. The Secretary’s “Must-Bill” Policy

The Providers also argue theggardles of whether the “must bill” policy is validis-a-
vis the moratoriumthe Secretary’ sterpretationof that policy is improper and should not be
endorsedy this Court. In so arguing, the Providecharacterize this as a case thahs on two
distinct policies:(1) the “must bill” policy, astandalongolicy that requires providers to bill the
State br dualeligible-related claims;and (2) the “mandatory State determination” policy, a
separatepolicy that requires providers to obtain a State determoinain those billed claims.
Insofar as the Secretary’s denial of their claims was based on the absence of State
determinationsthe Providers argue that thdecision cannot stariecausehe “mandatory State
determination” policy conflicts with the Secraty’'s own regulations and priopolicy
interpretations governinghe recovery of bad debts as “reasonable costs.” The Secretary

disagrees and insists that the “must bill” policy, since its incepias,been applied as a single

4 Along with safeguating “simple fairness,”insisting that an issuée raised during

administrative proceedings provides “this Court with a record to evaluate conegiabatory
issues; after all, the scope of judicial review under the APA would be significaxpanded if
courts were to adjudicate administrative action without the benefit of a full airinge a$sbes
before the agency.ExxonMobil Oil Corp, 487 F.3d at 962 (citingdvocates for Hwy. & Auto.
Safety v. Fed. Motor Carrier Safety Admi#29 F.3d 1136, 1150 (D.C. Cir. 2005)). Unlike in
the instant matter, those cases that have addressed the bad debt moratorium hadttioé benef
considering the issue with a fulleveloped administrative record because that argument had
been presented to the Board and to@MS Administrator. Cf. Foothill Hosp. v. Leavittc58 F.
Supp. 2d 1 (D.D.C. 2008petroit Receiving Hosp. & Univ. Health Ctr. v. Shalal®®99 U.S.
LEXIS 26428 (6th Cir. Oct. 15, 2009pameron Hosp. Ass’n v. Leavig007 U.S. Dist. LEXIS
57796 (E.D. Cal. Aug. 8, 2007).
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policy encompassingoth equirements-not only have providers been required to bill the State
Medicaid program for the claims, but they have also been required to obtain tes Stat
determination as to its financial responsibility on those claims.

Under the Medicare statute, Coagsexpresslyvested the Secretaryith authorityto
“prescrib[e] regulations” establishing the “method or methods to be used, andntketatde
included,” in determining the “reasonable costs” of Medicare services that camiieirsed to
providers 42 U.S.C. § 1395v(1)(A). Congress atganted the Seetary substantial discretion
to determinethe type of information required as a condition of reimbursement under the
Medicare programld. 8 1395g(a). Given that Congress “explicitly left a gafdtloe Secretary]
to fill,” the Secretary’s regulations on these issues “are given contreVenght unless they are
arbitrary, capricious, or manifestly contrary to the statutBriongiorno v. Sullivan912 F.2d
504, 508 (D.C. Cir. 1990) (quotirghevron U.S.A. Inc. v. Natural Resources Defense Council,
Inc., 467 U.S. 837, 833-34 (1984)).

In keeping with this delegated authority, the Secretary promulgatedlatiegs
establishing when a providerdad debts qualify as “reasonable costs” eligible for
reimbursement under the Medicareogram. Under those regulations, providers must meet
several requirements to rendd debts eligible as reimbursable amounts:

(1) The debt must be related tovered services and derived from deductible and
coinsurance amounts.

(2) The provider mustbe able to establish thegasonable collection effortgere
made

(3) The debt was actually uncolldge when claimed as worthless.

(4) Sound business judgment established there was no likelihood of recovery at
any time inthefuture.

42 C.F.R. 8§ 413.8d). In addition, the Secretary, through her delegated authority to CMS,

14



issued further interpretive guidance as to those criteria thrinegRRM Section 310 elaborates
on the “reasonable collection efforts” requirement Section 413.89(e)(2)stating that “a

provider’s effort to collect Medicare deductible and coinsurance amounts . . . must ithelve

issuance of a bill . . to the party responsible for the patient’s personal financial obligations.”

(AR at 10-11 (citing PRM-I § 310 (emphasis added) But when a provider can establigihat
beneficiaries are indigentincluding “when such individuals have also beetednined eligible
for Medicaid—a presumption of uncollectibility appliegld. at 11 (citing PRM-I § 312)). In

those cases, while the provider’'s obligation to send adthe beneficiarys excused, Section

312 nevertheless requires a provider to “determine that no source other than the patient,”
including Medicaid, is responsible for the patient’s b{lld. (directing the reader to “8§ 322 for
bad debts under State Welfare Prograins”)

Section 322 of the PRM, in turn, provides:

Where the State is obligated either by statute or under the terms of its [Medicaid]
plan to @y all, or any part, of the Medicare deductible or coinsurance amounts,

those amounts are not allowable as bad debts under Medicare. Any portion of
such deductible or coinsurance amounts that the State is not obligatedcempay

be included as a bad debt under Medicare providedhtbatequirements of § 312

or, if applicable, 8 310 are met.

(Id. at11 (citingPRM-1 § 322 (emphasis addej) This section also addressssumstancem
which a State payment “ceiling” exists:

In some instances the State has an obligation to pay, but either does not pay
anything or pays only part of the deductible, or coinsurance because of a State
payment “ceiling.” For example assume that a State pays a maximum of $42.50

per day . . . and the provider’s cost is $60.00 a day. The coinsurance is $32.50 a
day so that Medicare pays $27.50 ($60.00 less $32.50). In this case, the State
limits its payment towards the coinsurance to $15.00 ($42.50 less $27.50). In

these situations, any portion of the deductible or coinsurance that the State does
not paythat remains unpaid by the patient, can be included as a bad debt under
Medicare, provided that the requirements of § 312 are met.

(Id. (emphasis addeq)
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Interpreting the languagef Section413.89(e)the Secretaryspeaking through the CMS
Administrata, concludedhat “a fundamental requirement to demonstrate that an amount is, in
fact, unpaid and uncollectible, is to bill the responsible partid’ at 15). The Secretargiso
explainedthat PRM § 322’'s reference to the amount “that the State duesay . . . plainly
requires that the provider bill the State as a prerequisite of payiire claims by Medicare as
a bad debt and that the State make a determination on the cl&ih).” The Secretaryherefore
reasonedhat “it is unacceptable foa provider to writeoff a Medicare bad debt as worthless
without ensuring that the State has been billed . . . and having received a det@nmioatithe
State as to the amount of its financial obligatiord. &t 16).

The Secretary also relied on the languagéoaft Signature Memorandum 3748sued in
August 2004, through which CMS reiterated the Secretary’'s interpretation #asofable”
collection efforts consist of providers billing the State Medicaid program andnioigtaa
determinatioronthose claims from the State

In order to fulfill the requirement that a provider make a “reasonable” collection

effort with respect to the deductibles andirmsurance amounts owed by dual

eligible patients, our bad debt policy requires the praovidebill the patient or

entity legally responsible for the patients’ bill before the provider can be

reimbursed for uncollectible amounts . .[l]n those instances where the state

owes none or only a portion of the didibible patient’s deductible or guay, the

unpaid liability for the bad debt is not reimbursable to the provider by Medicare

until the provider bills the State, and the State refuses payment (with a State
Remittance Advice).

(Id. at 383-384 (emphasis added)).

Our Circuit has made clear that, when reviewing “the Secretary’s interpretdtioer
own regulations,” such as the PRM instructions detailed above, courts mustrapgnamore
deferential standard than that afforded un@eevron” Nat'| Medical Enters. v. ShalaJa43
F.3d 691, 69®7 (D.C. Cir. 1995) (construing appropriate deference in reviewing PRM

provisions);Cmty. Care Found. v. Thompsofil2 F. Supp. 2d 18, 223 (D.D.C. 2006) (“The
16



high degree of deference due to the Secretary’s interpretation of Medigala&ions eiends to
the PRM provisions, which are themselves interpretatainregulations.”). The Court must
“defer to the Secretary’s interpretation unless an alternative reading is @mpgllthe
regulation’s plain language or by other indications of the $agre intent at the time of the
regulation’s promulgation.” Thomas Jefferson Unjv512 U.S. at 512. Given thggnificant
deference owed to the Secretary’s interpretatiotine bad debt regulations, the Court concludes
that her position is notlainly erroneous or incaistent with the regulation[s]ltl.; Marymount
Hosp, 19 F.3d at 661.

Theparties all agrethat the “must bill” policy is an essential component of the Medicare
reimbursement structure because the State has the most current ioiormegarding a
beneficiary’s Medicaid status at the time of treatment, which, in turn, enabl&tdte to make
the most accurate determination tf own cossharing liability. (Pls.” Memat 8;Def.’'s Mem.
at 27. Because individual States “administeeir [Medicaid] programs differently and maintain
billing and documentation requirements unique to each State prograf dt22), it is all the
more important for the States themselves to determine a beneficiary’'s Medidasl dta
addition, as the Secretaryrightly points out, “submission of the claim to the State and
preservation of the remittance advice is an essential and required recordj ke#pima for
Medicare reimbursement.”ld. at 16 n.15(citing 42 C.F.R. 8§ 413.2]) Furthermore, the Court
agrees that a uniform policy concerning bad dabing and documentation requirements is
critical to the administration of ¢hMedicare program. All fiftyStates and the District of
Columbia operate separate, unique Medicaid programs. ThuSedlgtary reasonably believes

that permitting individual Sates to rely on their own protocols for bad debt reimbursement
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whether with respect to billing or supporting documentaticauld wreak administrative havoc
on the Medicare system.

The Court also notes thaeveral other courts, including the Ninth Circuit Court of
Appeals and a number pfdgesin this District, have upheld the Secretary’s “must bill” policy.
See Monterey Peninsyl@23 F.3dat 793, 797 (finding the “mushtill policy to be a rasonable
interpretation of the reimbursement system and not inconsistent with the statagdations”)
CoveAssocsJoint Venture v. Sebeliu848 F. Supp. 2d 13, 26 (D.D.C. 2012) (Rothstein, J.)
(“[T]he mustbill policy is consistent with the Mediaarstatute and regulations, and is not an
unreasonable implementation of eitherGCI Health Care Ctrs. v. Thompso?09 F. Supp. 2d

63, 72(D.D.C. 2002) (Kollar-Kotelly, J.).

E. The Secretary’s Application Of The “Must -Bill” Policy To The Providers’ Claims

1. The Providers Obligation To Obtain State Determinations

Having found the “must bill” policy valid as a general matter, including the Segeeta
requirement that providers obtain a State determination oretigddle-related claims, the Court
turns to the Providers’ argument that the Secretary’s application of that polibis icase was
unsupported by substantial evidence and/or arbitrary and capricious.

The Providers principally challenge the Secretary’'s finding thhere are no
determinationdy the State oftheir] claims” along with her conclusion that “until such time as
the Providers receive a determination from the State on these claims, the claiwmis beann
allowed as Medicare bad debtsAR at 21-22). They contend that the Secrgtdenied their
claims based on thevooden application of a ministerial requirementPIg.” Mem.at 29, 31).

In their view, the Secretary’s denial of their claims based the “State determination”

requirement is particularly arbitrary and inapproprigtehis casebecausehey followed the
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exact same procedure that the Secretary accepted isbeimg theunderlying lump-sum
paymentdhatthey believeshould have encompassed these claims in the first p(édeat 35
39). In addition, the Providers cend thatthey didobtain a “State determination” on these
claims in any event because the State of Califormaae“the only substantive determination
necessary to establish its obligation for the claims at issigk.at(38).

For the 1999lump-sum paynentscoveringthe broader universe of claitie Providers
are correct that the Secretary issued reimbursements without redaoirmeg remittance advices
from the State. Instead, after the State reprocessed the applicable ratgensf the State
prepared eportsthat listed on a claimby-claim basis (a) the amounts previously paid by
Medicare for each clain(p) the applicabléeMedi-Cal ratefor each claim;and(c) any resultant
Medi-Cal payment responsibilitjor each claim. (AR at 18). Based ornthesereports which
were calculated and prepared by the State Madliprogramthe Secretary allowed theesulting
unpaid deductible and coinsurance amounts teelmebur®d as Medicare bad deb{ld.). The
Providers insist that they submitted the sasart ofrepors to the Secretary when they sought
reimbursement for the claims at issue hefdter confirming the patients’ Medicaid eligibility
using information obtained directly from the Stathe Providersattestthat they went through

the same type of “formulaic” calculations that were previously done by the Stpigerftifying

> According to the Providers, they identified patients’ MEdi eligibility using

spreadsheets provided by the State of Califortda help hospitals calculate their
“Disproportionate Share Hospital” (“DSH”) payments. By statutespitals that treat a
disproportionately large number of lamcome patients are eligible for a DSH payment in
addition to their standard Medicare payments. 42 U.S.C. § 1395ww(d)(5)(F). These DSH
payments are based on the number of “Mediedigible days during the fiscal year at issue,

and providers and intermediaries calculate those numbers using Medicaid sfligifmlimation
received from the State(Pls.’” Mem. at 2423). Insofar as the Secretary does not dispute the
Providers’ position or the reliability of this information, the Court presumes theay of the

data for purposes of this decision. Nevertheless, as explained herein, thisll fdoestnot
render the Secretary’s decision below improper.
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the amounts already paid by Medicare for each claim; (b) applying a predliemMedi-Cal
ratefor each claim; and (c) calculating the amounts that would remaindubpaviediCal on
each claim. RIs.” Mem.at 3637).

The Providers seem to ignore the critical fact that distinguishes shbsequent
reimbursement requestsom those previously accepted by tBecretary-the reports were

prepared by the Providers themselves, and not by the S@#difofrnia The Providers concede

as much:*Because MedCal would not provide a determination of its payment liability, the
Hospitals identified that liabilityin accordance with the Secretary’s lwsym payment
methodobgy using eligibility and payment informati from MediCal and Medicare.” (DKkt.
No. 21(“Pls.” Reply”) at 11). By contrast, the prior repovigere prepared by the State Méchl
programandwere therefore accepted by the Secretary as the requisite “State determinations”:

The State processed claifies the dates May 1, 1994 through April 4, 1988d
determined its cost sharing obligatioi$e State MedCal program furnished
reports to the Intermediary that showed the claim comparison of the amount paid
by Medicare and the Medicaid payment rate for inpatient dual eligible claims . . .
Having received a State determination on the claims Jigtexl related unpaid
coinsurance and deductible amounts were considered allowed Medicare bad debts
by CMS.

(AR a 18 (emphasis added)).According to the Secretar§only a State determination of its
payment responsibility can establish that a debt isllautible,” which means thdt provider
may not substitute its own estimates of the likely amount of Medieardursement in place of
the required State determinations of payment responsibilitp€f.’6 Mem.at 32. The Court
does not find that this interpretation was applied inconsistently as between tHgingdemp-

sum payments and the reimbursementests at issue in this cases the Providers argutiie

6 Inded, the Secretary expressly sththat “[d]espite suggestions otherwise, the Medicare

bad debt lump payment was consistent with the ‘must bill’' policy as it was based s clai
(bills) submitted to the Medicaid agency (whether by direct billing orsones claims) upon
which the State ade determinations of its obligation prior to Medicare allowing the bad debt.”
(AR at 19 n.19).
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Secretary found that tHermer requests were accompanied by State determinations, skikile
determined thathe latter were not. (AR at21-22).

In spite of this, the Provide@rgue thatthar reports shouldoe characterized as “State
determinations” becausehile the Providers might haygerformed the “formulaic” calculations
in the reportsthemselvesthey insist thathe State of California made the only “substantive”
determination necessanyi.e, determining the patients’ Medlal eligibility status at the time of
payment. PRIs.” Mem. at 3538). Once the patients’ underlying substantive liability is
determined by the State, the Providers assert, ¥@atlis in no better position to calculdtesir
financial obligation because those calculations are simply “formulaic” andd basepre
determined, fixed amounts.ld( at 30). The Secraty takes a different position and maintains

that the “must bill” policy does not simply require a State rd@teation of an individual's

Medicaid eligibility; it requires a State determination as to_its financial responsitofityhich
Medicaid eligibility is simply one componentDéf.’'s Mem.at 34). The Secretarassertshat
this policy is not simply a matter dbureaucractic inflexibility” designed téinconvenience
providers: (Dkt. No. 24("Def.’'s Reply”) at 12). She explains that, in her view:

[1]t is wisest, to protect the fiscal integrity of the [Medicare program]to.rely

upon the Statgovernmentdo accurately determine their payment responsibility

for dual eligibles’ cosshaing amounts, rather than to entrust these important

calculations to innumerable individual providers operating under a multitude of
State plans, each with distin@yment methodologies.

(Id. at 1213). On balance, while the Couldes not necessarily disagreih the Providershat,
in some circumstances, their alternative methodology could be equalligetsvefand accurate

as theprocessendorsed by the Secregathe Court is unableotconclude that the Secretary’s

! Put differently, and @ithe Secretargxplainsin her brief, {s]ince [the Providers] allege

that the lumpsum payments did not include the claims at issared since the lumpum
payments included all claims for which the State had made determinations of nignpay
responsibility, there were no State determinations produced for the claissuat’i Def.’s
Mem. at 19).
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interpretation is“plainly erroneous or inconsistent with [her] regulation[sThomas Jefferson
Univ,, 512 U.S. at 51,2Psychiatric Inst. of Wash., D.dnc. v. Schweike669 F.2d812, 813-14
(D.C. Cir. 1981) (“[W]here the decision under review involves an agency’s interpretdtits
own regulations, forming part of a complex statutory scheme which the agedegrged with
administering, the arguments for deference to administrative expertisetlaee atrongest.”).

Finally, the Court notes that, although the Providers contend that the Gisemaér Hill
Nursing Home LLC v. JohnspB03 F. Supp. 2d 35 (D.D.C. 2009) (Collyer, J.), supports their
position, their reliance on that decisi@nnnisplaced. There, the court remanded to the Secretary
because, although the providers had not billed the State of New Jersey andl@mittance
advicesprior to submitting reimbursement requedts their intermediary they subsequently
billed the $ate andbbtained emittance advices on the claiinsfore filing their appeal with the
PRRB. Id. at 3639. Insofar as the Secretary failed to explain how these subsequetdmesit
advices ran afoul of the “must bill” policy, the Court concluded thetSé&cretary’s decision was
arbitrary and capriciousld. at 39. Of courseSummer Hillis a far cry from this case because
the Providerdierenever obtained any State determinations, let alone formal remittance advices,
on these particular claims.

Accordingly, the Court finds that the evidence in the administrative record amply
supports the Secretary’s conclusion that the Providers did not receive any Staterdiaons
on the claims at issue, and the Court will not disturb that result. In addh®rgecretary’s

determinatiorwas the product of reasoned decisionmakoapsisting of drational connection
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between the facts found and the choice mad&tdte Farm 463 U.S.at 43; GCI Health Care

Ctrs. 209 F. Supp. 2d at 74. Therefore, the Secretary’s finding was not arbitrary orocefrici

2. The Providers’ Obligation To Bill The State Medicaid Program

The Secretary alsasks the Courtto uphold her decision on the separate and
“independent” grounthat not all of the claims at issue were necelyshilled to the State Medi
Cal program in the first placeDéf.’s Mem. at 28B1; Def.’s Replyat 89). The Providers argue
otherwise, citing to the following language from the Secretary’s dec#idnclaiming that no
such finding served as the bags the agency’s denial of their claims at the administrative:level

While not determinative of this cgsthe record thus supports a conclusion that

these claims were not in the State’s system, that is, they were not billed whether

through the automatedagsover claims billing or direct billing and, therefore, as

they were not in the State system they were not part of the claims repraogssed
the State in the listing.

(PIs.” Replyat 10 n.8(quoting AR at 21) (emphasis addeld) They go on to “presum[g]in

8 The Court is also unpersuaded the Providers’ argument that the dispute process

developed by the Secretary in connection with the 1999 lump-sum payments wasy-llGidue
Providers assert that they find themselves in the proverbial “@&{checause, on the one hand,

the State denled to “rerun” the claims and issue determinations, while, on the other hand, the
Secretary will not issue reimbursements until the Providers can present&&atainations on

the claims. (Pls.” Mem. at 321). While the Court is certainly sympatheticthe Providers’
predicament, the Court is not convinced that the process is “illusory.” While toedre
establishes that the Providers initially asked the Meadiprogram to “rerun” the original claims
reports in the immediate timeframe after receiving the lsmp payments in 1999, it appears
that the Providers then waited years before pursuing any further resolutids @ith the State.

(Dkt. Nos. 212, 21-3). Further, as the Secretary points out, it does not appear that the Providers
ever purged any administrative or judicial action against the State of Californi&fiasing to
discharge its responsibility under its State Medicaid program by progebsirclaims at issue.

The Court also notes that the Providers completely fail to mentioether the State ever
reimbursed the portions of these claims for which the Miadiprogram was responsible and, if

not, whether the Providers have pursued any legal action against the Stalioafi€ to obtain

those payments. Were the Providers to do so, they could credibly contend that tle State’
resultant payments serve as the State determinations that the Secretary tequaaes the
remaining amounts as Medicare bad debts.
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conclusory fashiorthat tha Secretary characterized this finding as “not determinative” because
“the [administrative recordghows the claims were, in fact, billéed MediCal even though
Medi-Cal apparently did not process themld.X. The Cout does not agree with thlsap of
logic, considering that the Secretary expressly found otherwise, both iratheéepdt of the cited
passage above and later in her decision:

Moreover, while not determinative of this castie Providers were aware that

some claims were not crossing over and were not showing up on the Medicaid

remittance advices and required direct billing of the State. The Providersdlecide
not to take such action to direct bill in all such cases.

(AR at22).

Under the APA, the Court should accept an agency’s factual findings “if those findings
are supported by substantial evidence on the record as a whaleahsas v. Oklahom&03
U.S. 91, 113 (1992Allied Mech. Servs. v. NLRB68 F.3d 758 (D.C. Cir. 2012). This standard
is “something less than the weight of the evidence,” which means that “thbiliyssi drawing
two inconsistent conclusions from the evidence does not prevent an administrativgsagenc
finding from being supported by substantial evidend8Cl HealthCare Ctrs, 209 F. Suppat
73-74 (quotingConsolo v. Fed. Maritime Comn)’883 U.S. 607, 6320 (1966)). Applying this
standard, the Court finds thats a factual matter, the administrative record when viewed as a
whole could support the Secretary’sding that the Providers were unable to establish that all of
the claims at issue were actually hillleo the State of California.As a legal matter, however,
the Court is simply unable to attribute the legal significance to this factual finldatgthe
Secretary now seeks. It is well settled that “[tlhe grounds upon which an admtivesorder
must be judged are those upon which the record discloses that its action was ISS€dv:
Chenery Corp.318 U.S. 80, 87 (1943 merica’sCmty. Bankers v. BIC, 200 F.3d 822, 835

(D.C. Cir. 2000) (“Courts are not commissioned to remake administrative deteamain
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different bases than those considered and relied upon by the administrativiesagbacged
with the making of those decisiofjs. Thus, in vew of the Secretary’s explicit caveanot just
once, but twice-that this finding was “not determinative” of her decision, the Cdectines to

affirm the Secretary’s decision on this alternative ground.

F. Former PRM-Il Section1102.3LAnd The “Hold Harm less Provision” Of JSM-370

The Providers also argue that the Secr&taigcision should be reversédsed orthe
alternative reimbursement approach ostensibly endorsed dgrtheage offormer PRM-II 8
1102.3.. FormerSection 1102.3-a manual provisiorthat the Secretary has since revised
providedthat “it may not be necessary for a provider to actually bill the Medicaidranodo
establish a Medicare crossover bad debt where the provider can establish that Mediogid
responsible for payment.”(AR at 478480). Instead, providers were required to furnish
documentation of “Medicaid eligibility at the time services were rendered (vich Madicaid
eligibility number); and establish that “[mjnpayment that would have occurred if the crossover
claim had actually been filed with Medicaid.(ld.). The Providerssserthat the reports they
submitted with their claimproperly satisfied these requirements.

The Secretary responds that, insofar as forRRRM-11 § 1102.3L conflicts with the
“must bill” policy and its reimbursement requimens, the nowdefunct provision “cannot be
enforced.” (Dkt. No. 24 at 13)The Secretary cites the Ninth Circuit's decisionMonteey
Peninsula which stated that[b] ecause a regulation has the force of law, anmpreéation of a
regulation in Part Il of the PRM that is inconsistent with the g should not be enforced.”
323 F.3d at 7989; see also Cove Assocs. Joint Vent@48 F. Supp. 2d at 28 (reiterating the
Ninth Circuit’s conclusion that former PRM 8§ 1102.3L “conflicted with the mudiill policy

and was not enforceable”Y.he Court agreesith this analgis. There can be no dispute that the

25



Secretary revokethe abovdanguage in 2004 through JSB¥0, through which the Secretary
reiteratedthe requirements of the “must bill” policy. Thu& the extent that former PRM §
1102.3L wouldnow permit the Providers to obtain bad debt reimbursements without having to
bill the State and secure Staleterminations on these claiss the Providers neszsily
argue—its language conflicts with the Secretary’s longstanding interpretation dhtast bill”
policy and cannot be enforcd.Therefore, the Secretary’s denial of the Providers’ claims was
not arbitrary or capricious in this respect.

Potentially recognizingthat former PRMII § 1102.3Lcannot apply, the Provideedso
assertthat the Secretary should have reimbursed their claims pursuant to the “hold siarmles
provisions that were included in JSB0 for those providers who validly relied on thew-
defunct language of Section 1102.3L. Specifically,“tedd harmless’provision provided:

Intermediaries who followethe nowobsolete Section 1102.3L instructions for

costreporting periods prior to January 1, 2004 may reimburse providers they

servece for dualeligible bad debts with respect to unsettled cost reports that were
deemed allowable using other documentation in lieu of billing the state.

o The resulting conflict is all the more evident to the Court iewvof the Secretary’s

repeated application of the “must bill” policy in several adjudicative de@simany of which
predate the implementation of the ndefunct language of former PRM§ 1102.3L. See
California Hosps Crossover Bad Debts Group Appe®RRB Dec. No. 206080 (Oct. 31,
2000) (“Reading the sections together, the Administrator concludes that, in situatiens &
State is liable for all or a portion of the deductible and coinsurance amounts, thes $iate
responsible party and is to be billed in order to establish the amount of bad debts owed under
Medicare.”); Hosp.de Area de Carolina v. Cooperative de Seguros de Vida de Puertp Rico
Admin. Dec. No. 99D23 (Apr. 26, 1993) (finding amounts not reimbursable as Medicare bad
debts for 1985 and 1986 cost years where “[p]rovider failed to request paymenthizom
Commonwealth for deductibles and coinsurance amounts attributable to MedicaraiVedic
patients for which the Commonwealth was obligated t&)p&t. Joseph Hosp. v. Blue Cross &
Blue Shield AsssnPRRB Dec. No. 89109 (Apr. 16, 1984) (deeming collection efforts
inadequate for 1984 cost year because “provider did not attempt to bill the State gifiGaor

its Medicaid patients”)Concourse Nursing Home v. Travelers Ins.,(RRRB Dec. No. 83
D152 (Sept. 27, 1983) (concluding that, for 1977 and 1978yeass$, the provider “furnished no
documentation which would support its contentions . . . that actual collection efeygsmade

to obtain payments from . . . the Medicaid auiies before an account balance was considered
an uncollectible bad debt for Medicare purposes”).
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Intermediaries that required the provider to file a State Remittance Advicedr
reporting periodsprior to January 1, 2004, may NOT reopen providers’ cost
reports to accept alternative documentation for such cost reporting periods.

(AR at 14, 38384 (emphasis addel) Significantly, the “hold harmless” provision only applies
to providers whose interediaries permitted alternative documentation in lieu of State
determinations conversely, forproviders whosentermediarieschosenot to allow alternative
documentation anstill required some State determinatitime “hold harmless provisior¢annot
be nvoked. [(d.). Here, the Secretageclined to apply the “hold harmless” provisitanthese
claims statingthat “[t]he Providers also do not meet the hold harmless provisions cBI8SN
(AR at 22). The Secretarmow explainghat, by itsvery terms JSM370 cannot apply because
the testimony of the Providers’ own witness during Bward hearing confirmed thathe
Providers’ intermediary never permitted the use of the alternative doatioantontemplated
by former § 1102.3L. (ef.’s Mem.at 38(citing AR at 125, 129, 133)). The Court finds that the
Secretary’s conclusiobelowon this point, while somewhat scant of reasorifHg,supported by
evidence in the administrative record, particularly given the Provifi@tare to even address

this argument in their reply briefinfg. (See generallyPls.” Reply. Therefore, the Court

10 Concededly, the Court is somewhat troubled by the minimal explanation for this

conclusion within the Secretary’s decision itself. Nevertheless, the Salso mindful that an
agency that provides further explanation of its decision during the course afiditigs not
always engaging in impermissibp®st hocrationalization. Nat'| Oilseed Processors Ass'n v.
Browner, 924 F. Supp. 1193, 1204 (D.D.€996),aff'd in part and remanded sub nom. Troy
Corp. v. Browner120 F.3d 277 (D.C. Cir. 1997)The general rulghat an agency must defend

its actions on the basis on wh they were originally takedoes not preclude the Codrom
considering “a morealetailed explanation” that does not present a new basis for the agency’s
action. Id.; see alsaMethodist Hosp. of Sacramento v. Shald8 F.3d 1225, 1233 n.11 (D.C.

Cir. 1994) (rejecting plaintis’ argument that the position taken by the agencyigatibn was a

post hoaationalization, even though the agency “could have placed a finer point” on the issue in
its explanation in the record). The Court finds that the Secretary’s explamatideclining to
apply the “hold harmless” provision falls meosquarely in the “more detailed explanation” camp
than the post-hoaationalization” camp.

1 Indeed, the Courtould elect totreat thisargument as concedesimply based on the
Providers’failure to respond Newton v. Office of the Architect of thepitol, 840 F. Supp. 2d
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concludes that the Secretary’s decision not to apply the “hold harmless”ipnowigs rational

and sufficiently supported by the administrative record.

G. Cost-Shifting

Finally, the Providers argue that the Secretary’s decision should be overrubaddeatc
violates the cosshifting prohibitions under the Medicare program, 42 U.S.C. 8§ 1395x(v)(1)(A)
by impermissiblyshifting Medicare costs from Medicare to Algledicare ptients. Pls.” Reply
at 9). In making this argument, however, the Providers fail to grasp the fundbteeetaf the
costshifting prohibition—it only applies if the costs at issue are, in fact, “reimbursable” under
the statute and applicable reguwas. See North Clackamas Cmty. Hosp. v. Har664 F.2d
701, 707 (9th Cir. 198Q)[T]he [costshifting] statute merely provides thaimbursablecosts

shall not be shifted to nelMedicare patientsa proposition analytically distinct from the view

thatall costs of providing care to Medicare patients should be reimbyr¢echphasis added);

Lexington Cty. Hosp. v. Schweikét40 F.2d 287, 289 (@ Cir. 1984) (“[l]f the prohibition
against cosshifting were not so limited, no cost could ever be digadth”); Bond Hospitals,
Inc. v. Heckler 587 F. Supp. 1268, 1273 (D.D.C. 1984) (Since the Secretary reasonably
determined that interest on income taxes is not a reimbursable cost, heondéciss not
contravene the prohibition against eektfting.”). Accordingly, given the Court’affirmance of
the Secretary’s decision that these claims were not reindhlesmosts the statutory prohibition

on costshifting is not implicated in this case.

384, 397(D.D.C. 2012) (‘When a party files an opposition addressing only certain arguments
raised in a dispositive motion, a court may treat those arguments that the non-mdyifeyjlper

to address as concededDay v. D.C. De’t of Consumer & Regulatory Affaijr$91 F. Supp. 2d
154, 159 (D.D.C. 2004} If a party fails to counter an argument that the opposing party makes in
a motion, the court may treat that argument as concgded.
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CONCLUSION

For the reasons set forth above, the Court concludes that the Secretary’s Motion fo
Summary Judgmennhust beGRANTED and the Providers’ Motion for Summary Judgment

must beDENIED. An Oder accompanies thidemorandum Opinion.
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