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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
NATIONAL MINING ASSOCIATION, )
et al, )
)
Plaintiffs, )
)
v. )
) Civil Action No. 10-1220 (RBW)
LISA JACKSON, Administratar ) Civil Action No. 11-0295 (RBW)
U.S. ENVIRONMENTAL PROTECTION ) Civil Action No. 11-0446 (RBW)
AGENCY, et al, ) Civil Action No. 11-0447 (RBW)
)
Defendants )
)
and, )
)
SIERRA CLUB,et al, )
)
Defendantintervenors. )

)

MEMORANDUM OPINION

This case is before the Court on the partiesssmotions for partial summary judgment
regardingthe Final Guidance memorandum issued by the Environmental Protection Agency

(“EPA") on July 21, 201%. SeePlaintiffs Motion for Partial Summary Judgmetie(s’

! On July 20, 2010, plaintifational Mining Association (“the Association”) filed a complaint seeking

declaratory and injunctive relief against multiple federal defendants. Qensmgr 17, 2010, th&ssociatiorfiled a
motion for a preliminary injunction, but consentedte defedants’ request faan extended briefing schedule. On
January 14, 2011, the Court denied Alssociations motion for a preliminary injunction and denied the federal
defendants’ motion to dismiss tAssociatiors complaint. SeeNat’l Mining Ass’n v. Jakson 768 F. Supp. 2d 34,
56 (D.D.C. 2011) (Nat'l Mining Ass’'n I”). After that ruling, four cases pending in Unitgtates District Courts in
West Virginia and Kentucky were transferred to this Court and caiagetl with case number-£t9-1220, the case

in which theAssociationhad moved for a preliminary injunction in this Court. The plaintifgppsed, and the

Court accepted, a bifurcatedmmary judgmerttriefing schedule with respect to the challenged EPA actions (i.e.,
the Enhanced Coordinationdeess and the Interim Detailed Guidance).

On October 6, 2011, the Court granted the plaintififst motion for partial summary judgmentef it
concluded that the EPA exceeded its statutory authority under the Chtan At (“CWA”), 33 U.S.C. 1251
(2006) in adopting itMulti-Criteria Integrated Resource Assessment (“MCIR Assessment”) and Enhanced
Coordination Process (“EC Process3eeNat’| Mining Ass’n v. Jackson816 F. Supp. 2d 37, 49 (D.D.C. 2011)

(Continued . . .)
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Mot.”); United StatesMotion for Partial Summary JudgmefiDefs! Mot.”). The Court heard
oral argument on the motions on July 13, 2012. For the reasons that foll@haithis’
motion will be grante@nd the defendantaiotion will be denied

. STATUTORY AND REGULATORY BACKGROUND

A. The Surface Mining Control and Reclamation Act

“The Surface Mining Control and Reclamation Act embodies Congress’ recognition that
‘the expansion of coal mining meet the Natios energy needs makes even more urgent the
establishment of appropriate standards to minimize damage to the environmenn.re. .”

Permanent Surface Mining Regulation Litigatiés3 F.2d 514, 516 & 516, n.1 (D.C. Cir. 1981)

(“In rePSMRL") (citing 30 U.S.C. 8§ 1201). Accordingly, the SMCRA requires those engaging
in surface coal mining operations to comply with permitting requirements andmmental
protection standards. 30 U.S.C. 88 1202, 1256-1266 (2006). The SMCRA is ashexihéstd

enforced by the Department of the IntersoDffice of Surface Mining Reclamation and

(...continued)

(“Nat’l Mining Ass’n I1”). On July 21, 11, the EPA issued its Final Guidance Memorandum, mooting the
plaintiffs’ challenges to the Interim Guidance. The plaintiffs and pf&iimiervenors themmended their
complaints, alleging that the Final Guidance violates the Surface MininggCandReclamation Act (“SMCRA"),
30 U.S.C. § 1202 (2006), CWA, and the Administrative Procedure ActX"AB U.S.C. § 702 (2006). The parties
thenrebriefed the challenges to the Final Guidance, and the pendingwotisss pertain only to the Final
Guidane.

2 In addition to the documents alrea@yerencedthe Court considered the following filings in resolving the

parties’crossmotions: (1) the Plaintiffs’ Joint Memorandum in Support of their MotiorPfartial Summary
JudgmenfECF 1221] (“Pls.” Mem."”); (2) the United States’ Memorandum in Support of its Gidssion for
Partial Summary Judgment and in Opposition to Plaintiffs’ Joint Motion for P&rtramary Judgment (“Defs.’
Mem.”); (3) the Defendarintervenors Sierra Club et al. Memorandum imp@sition to Plaintiffs’ Motion for
Partial Summary Judgment and in Support of Defendants’ @Gfosisn for Partial Summary Judgment (“Déts.’
Mem.”); (4) the Plaintiffs’ Opposition to Defendants’ and Defendatdrvenors’ Cros$/otions for Partial
Summary Judgment and Reply Memorandum in Support of their Joint Motion féalPeutmary Judgment (“Pls.’
Reply”); (5) the United States’ Reply Memorandum in Support of its @vtagon for Partial Summary Judgment
(“Defs.” Reply”); (6) the Defendarntervenors Sierra Club et al. Memorandum in Reply and in Support of
Defendants’ CrosMotion for Partial Summary Judgment (“Déifits.” Reply”); (7) the Plaintiffs’ Responses to the
Court’s Request for Filings Addressing Jurisdictional Qoast(“Pls.” Resp.”) (8) the United States’ P#dearing
Responses to Questions Posed by the Court (“Defs.’ Resp.”); (9) thamidtative Record (“A.R.”); and (10) the
extrarecord evidencéhe Courtruled it wouldconsider in itsApril 20, 2012, July 2, 2012, and July 13, 2@&jers.



Enforcement‘(Office of Surface Mining), 30 U.S.C. § 1211(c)(1), but a state may assume
primary jurisdiction over the regulation of surface mining within itdbos byhaving its

proposed program approved ttne Secretary of the Interidr30 U.S.C. § 1253. Pursuant to the
SMCRA, before approving a state program the Secretary must solicit and thety plisdiose

the views of certain federal agencregardimg the state regulatory prograand must obtain the
written concurrence of the EPA with respect to the aspects of the state progtaetate to

water quality standards promulgated underGlean Water Agt33 U.S.C. § 1313 (2006). 30
U.S.C. § 125@). Once a state program is approved, the state has the primary responsibility fo
all aspects of the regulatory progra®eeln re PSMRI, 653 F.2d at 516 The Secretary may

only approve the state program if he finds it capable of carrying out the exaaingions 6

the [SMCRA]and consistent with his own regulationsid. at 518 (Under a state program, the
state makes decisions applying the national requirements [SM@RA] to the particular local
conditions of the stateThe Secretary is initially to decide whether the proposed state program is
capable of carrying out the provisions of {B&MRCA], but is not directly involved in local
decisionmaking after the program has been approved.”).

Thestatuteprovidesonly a limited role for the EA. Frst, the SMCRA requirethe
Secretary of the Interido obtain the EPA’s written concurrence on &WCRA-implementing
regulations that relate to air or water quality standards. Second, as noteflicehef Surface
Mining may not approve proposedstate program until it has solicited and publicly disclosed
the EPAs views and obtained the EPAWritten concurrence as to any aspects of the state

program that relate to water quality standards promulgated under the CWA. tjrakhough

3 Of the six Appalachian states with active coal mining and subject to takGiiidance, only Tennessee

does ot have an approved state SMCR&rmitting program. Defs.” Mem. at 12; Pls.” Mem. at 3, n.2.



the SMCRA exptitly conveysCongress admonition thathe EPA cooperate with th@ffice of
Surface Miningo the greatest extent practicable, 30 U.S.C. § 1292clear that oversight
authority of the state permitting authorities belongs to the Secretary oféhernngeeln re
PSMRIL, 653 F.2d at 519'The Secretary’s ultimate power over lax state enforcement is set out
in section 521(b) of the [SMCRA]. When the Secretary determines that violatsutisfrem a
state’s lack of intent or capability to enforbe tstate program, he is to enforce permit conditions
directly, and to take over the entire permit-issuing process hiif)sgde alsad. (“Once the

State has assumed all these functions, the Secsetalgy is primarily one of oversigh);”id. at

520 (“Direct intervention by the Secretary in the operation of state regulatagsapte is clearly
intended as an extraordinary remégyAnd of significant importance, the SMCRA does not
supersede the Clean Water Act. S6dJ.S.C. § 1292.

B. The Clean Water Act

The CWA establishes a permitting scheme for pollutants discharged into lodaveser
andcoal mining operationtypically must obtairbothCWA permitsandSMCRA permits.

1. Section 404 &mits

Clean Water Act Section 404 permdre issued by the United States Army Corps of
Engineers (“Corpg™for the discharge of dredged and fill material into navigablkensat
specific disposal sites33 U.S.C. § 1344(a), and govern material that fills or displaces receiving
waters. The @rps has sole authority to issue Section 404 permits, id., but in doing so must

apply guidelines that it develops in conjunction with the EPA, id. 8 1344(b). As required by the



Clean Water Actid., the EPA and the Corps promulgated 404(b)(1) guidelines to guide the
Corps’ review of the environmental effects of proposed disposalsites.

2. Section 402 &mits

Known as National Pollutant Discharge Elimination Syst&dtPOES) permits, Section
402 permits are typically issued by states for the digehaf all other pollutantsot covered by
Section 404 permits (i.e., nalredged or fill material)lSee33 U.S.C. § 1342(aNPDESpermits
govern pollutants that are assimilated by receiving waters by establishing liméd plathe
makeup of wastewatedischarge.See33 U.S.C. § 1342.

Section 402 permits are issued by the EPA, unless a state has an approved p®egam.
id. 8§ 1342(b). Once the EPA approves a state permitting protirarstaténasexclusive
authority to issue NPDES permits, atlgh the EPA does have limited authority to review the
state action.ld. § 1342(d).For example, the state must submit draft permits to the EPA, and the
EPA may object to a proposed permit that is not consistent with the CWA or festprigtions.
Id. If the state does not respondattEPA objectionto a permit within specified timeframes, the
EPA assumes the authority to issue the per8eteid. 8 1342(d)(4). If the EPA does not object
to the issuance d permit within the specified timeframegthtate may proceed to issue the

permit. 1d. § 1342(d)(2).

4 The 404(b)(1) guidelines, whicleacodified at 40 C.F.R. Part 230, playecbasiderable&ole in the

parties’ argumentsegarding the validity othe EC Process and the MCIR Assessment. The Court’s October 6, 2011
ruling on the plaintiffs’ challenges to the EPA’s EC Process concludeththeEPA ha[d] expanded its role in the
issuance of Section 404 permits and ha[d] thus exceeded the statutorityaatfuzded it by the Clean Water Act.”

Nat'| Mining Ass’n Il, 816 F. Supp. 2d at 45.

° All of the Appalachian states subject to firal Guidance-Kentucky, Ohio, Pennsylvania, Tennessee,

Virginia, and West Virginia—have approved programs and thus administer the Section 402 permitting grogram
within their states.



a. The Relationship Between Section 301 Effluent Limits and Sectionet#t®

In accordance with Section 301 of the CWA, 33 U.S.C. 8§ 1BIRDES permits
“typically contain numericdimits called: effluent limitations!® that restrict the amounts of
specified pollutants that may be dischargeDéfs! Mem. at 9. “Water quality based effluent
limitationsare required for all pollutants that the permitting authority determaress may be
discharged at a level [that] will cause, have the reasonable potential to causdribute to an
excursion above any [applicable] water quality standard, including stateveacrderia for
water quality” 1d. (quoting 40 C.F.R. 8§ 122.4d)(1)(i)). Accordingly, the procedure for
determining the need for effluent limits is called a reasonable potentigbmnalf the discharge
does have the reasonable potential to cause an exclabimre a numeric or narrative water

quality standardeg in accordance witheStion 303 of the CWA, the state must develop permit

limitations to ensure compliance witat water quality standardSeeAm. Paper Inst. v. EPA,

996 F.2d 346, 349 (D.C. Cir. 1993) (explaining that Section 301 of the CWA, 33 U.S.C. § 1311,
requires thatevery permit contain (1) effluent limitations that reflect the pollution reduction
achievable by using technologically practicable controls, and (2) any mogestrpollutant

release limitations necessary for the waterway vaagihe pollutant to meet water quality
standards”) (citing 33 U.S.C. § 1311(b)(1)(A) & (C)). To achieve this complidmestates

may establish either numeric or narrative permit lim8geid. (noting that criteria come thtwo
varieties: specifieumeric limitations on the concentration of a specific pollutant in the water . . .

or more general narrative statements applicable to a wide set of poflutants

6 An effluent is an outflowing of water, gas, or some other matefiaus, an effluent limitation, is a

limitation imposed on outflows, andvaaterquality based effluent limitation is a limitation based on the
maintenance of water quality standards.

! To say that a discharge meguseor has caused an excursiomsisiply to say that the standard has been
exceeded or violated.



3. Section 303 Water Quality Standards

Section 303 “requires states to adopt watetityustandards applicable to their intrastate

and interstate watefs.Defs! Mem. at 8 (citing 33 U.S.C. 8 1313(&)); see als®Am. Paper.

Inst,, 996 F.2d at 349 (“Under the CWA, the water quality standards referred to in section 301
[and which the Seatinh 301 effluent limitations are intendexprotect] are primarily the states’
handiwork.”); id. at 350 (“Of course, the [section 303] water quality standards bgehas
have no effect on pollution; the rubber hits the road when thestdeed standardse used as
the basis for specific [sBon 301] effluent limitationsn NPDES permits [i.e., Section 402
permits].”). A water quality standard designates uses for a particular body of water and
establishes criteria for protecting those uses. As almeaityl, Section 303 water quality
standards can be expressed as a specific numeric limitation on pollutasts general narrative
statement.

While statesare responsible fatevelopng the water quality standards, the EBA
required to reviewthe $andards for approvalSee33 U.S.C. § 1313(c)The EPA mayassume
the role of actually promulgatingater quality standards only if (1) it determines that a’'state
proposed new or revised standard does not measure up to the Clean Watergqiatt mets
and the state refuses to accept Ei*dposed revisions, or (2) a state does not act, ariERAe

determines tha new or revised standard is necessary. ABeePaper Inst., 996 F.2d at 349

(citing 33 U.S.C. § 1313(c)(J¥)).
. FACTUAL BACKGROUND AND THE PARTIES * ARGUMENTS
In April 2010, the EPA released itsiterim” guidance memorandum. In seeking a
preliminary injunction from this Court in September 2010, the plaintiffs assertetth¢hBPA

had made sweeping pronouncements regarding #gtefoewater qualiybased limits irCWA



Section 402 and 404 permits. The plaintiffs maintained that the interim guidance had (1)
effectively established a regiavide water quality standard based on conducfiléyels it
associated with adverse impattisvater quality, (2) was being used by the EPA to cause
indefinite delays in the permitting process, and (3) caused various permittirogites to

include the conductivity level into pending permieePIs! Mem. at 1416. The defendants
responded by arguing that the interim guidance was not final agency action aheénefse

not ripe for review. In an opinion denying both the plaintiffsition for a preliminary

injunction and the defendants’ motion to dismiss, the Court obs#ragthased orthe record
[then] before the Court . , it appear[ed] that the EPA [wa]s treating the [interim] [g]uidance as

binding.” Nat| Mining Assn |, 768 F. Supp. 2d at 45.

On July 21, 2011, the EPA issued the Final Guidance, which, according to the EPA,
reflects public input on the interim guidance and accounts for and responds to key concerns
raised by the Appalachian states and the mining industry during the eadies sf this
litigation. Defs. Mem. at 22. The plaintiffs, however, allege that tiBA's Final Guidance
exceeds the EP# authority under the SMCRA and the CWA, is arbitrary and capricious, and is
an abuse of discretiorBeePIls’ Mem. at 12. The defendants’ principal response gy of
arguments targeting the Cowrtability to review the Final Guidance. They assert that the Final
Guidance is not final agency actidefs. Mem. at 13;that the Final Guidance is not ripe for
review, id. at 24; and that the plaintiffs do not have standing to maintain their challenges to the

Final Guidance, idat 26 Alternatively, he defendants maintain that if the Final Guidance does

8 As the defendants helpfully explain, “[a]n increase in conductimiéans that the water is getting saltier.

Salinity is often expressed as specific conductance, or conductivitgh vghd measure of the ability of water to
conduct an electrical current. It is highly dependent on the amountsofwdid solids . . . in the water.” Defs.’
Mem. at 2, n. 2. The defendaffiisther state: “As conductivity levels rise, fish, amphibians,selss and other
aquatic organisms can be adversely affectéd.at 2, n.3.



constitutefinal agency action, 33 U.S.C. 81369(b)(1) vests exclusive jurisdiction of its review in
the District of Columbia Circuitld. at 23. The defendants further assert that the Final Guidance
is consistent with existing statutory and regulatory authot@yat 30, 33.Lastly, the
defendants maintain that the Final Guidance satisfactorily explamsdsimendations and thus
does not violate the APAThis Memorandum Opinion addresses these arguments in turn.
. STANDARD OF REVIEW

The summary judgment standard set forth in Federal Rule of Civil Procedurel&é¢a)

not apply in a case involving review of a final agency action under the APA the limited

role of a court in reviewing the administrative reco8teCatholic Health Initiativedowa,

Corp. v. Sebelius, 841 F. Supp. 2d 270, 276 (D.D.C. 2012). “Under the APA, . .. ‘the function

of the district court is to determine whether . . aasatter of law the evidence in the
administrative record permitted the agency to make the decision’it dad.(quotingOccidental

Endg Co. v. INS, 753 F.2d 766, 769-70 (9th Cir. 1985pe alsd-und for Animals v. Babbitt,

903 F. Supp. 96, 105 (D.D.C. 1995) (explaining that where a case involves a challenge to a final
administrative action, a coustreview is limited to the administrative record) (cit@amp v.

Pitts 411 U.S. 138, 142 (1973))). “Summary judgment thus serves as the mechanism for
deciding, as a matter of law, whether the agency action is supported by the adtvamistcord

and otherwise consistent with the APA standard of revig®atholic Health841 F. Supp. 23d

at 276(citing Richards v. INS554 F.2d 1173, 1177 & n.28 (D.C. Cir. 1977)).

IV. LEGAL ANALYIS

A. Can the Court Bview the Final Guidance?

“Firing nearly all the arrows in its jurisdictional quiveatural Res. Def. Council v.

PA, 643 F.3d 311, 313 (D.C. Cir. 2011), the EPA argues that the Final Guidanté&nsino



agency aaon, or, alternatively, if it isthat exclusive jurisdiction for its review rests with the
Circuit, that the Final Guidance is not rifee review, and that the plaintiffs lack standing to
challenge the Final Guidance. As explainedwefda]ll [four] arrowsmiss their target. Id.

1. Final Agency Action

The APA limits judicial review tdfinal agency action for which there is no other
adequate remedy in cotirt5 U.S.C. 8§ 704. In other words, finality is a “threshold question”

that determines whether judicial review is availat#tend for Animals, Inc. v. U.S. Bureau of

Land Mgmt., 460 F.3d 13, 18 (D.C. Cir. 2006). The Supreme Court has explainefalbat, “
general matter, two conditions must be satisfied for agency aotlmmfinal: First, the action
must mark the consummation of the agency’s decision making process,” and sdwadtitn
must be one by which rights or obligations have been determined, or from which legal

consequences will flow.”_Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (quotation marks

omitted).
“Finality resulting from the practical effect of an ostensibly-boming agency
proclamation is a concept [that the District of Columbia Circuit has] recognizbd past.

Nat | Assn of Home Builders v. Norton, 415 F.3d 8, 15 (D.C. Cir. 20@8)ng Gen. Elec. Co.

v. EPA, 290 F.3d 377, 383 (D.Cir. 2002) ({l]f the language of the document is such that
private parties can rely on it as a norm or safe harbor by which to shape ibes,attan be

binding as a practical matfgf ); McLouth Steel Prods. Corp. v. Thomas, 838 F.2d 1317, 1321

(D.C.Cir. 1988)(agency action, though facially nonbinding, “created a norm with present day
binding effect)). Forexample,

[i]f an agency acts as if a document issued at headquarters is controlling in the
field, if it treats the document in the same manner as it treats a legislative rule, if it
bases enforcement actions on the policies or interpretations formulated in the
documentjf it leads private parties or State permitting authorities to believe that

10
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it will declare permits invalid unless they comply with the terms of the docyument
then the agenc¢y document is for all practical purposes binding.

Appalachian Power Co. v. EPA, 208 F.3d 1015, 1021 (D.C. Cir. 2000) (emphasis added).

However, fif the practical effect of the agency action is not a certain change in the legal
obligations of a party, the action is non-final for the purpose of judicial reviewrtoN, 415
F.3d at 15.

Here, the Court finds thate EPA’s Final Guidance marks tlfeonsummation of the
agencys decision making proce$sBennett 520 U.S. at 177-78. Indeed, the defendants
concede that the first prong of tBennetttest is met as the arguments in thogiposition pertain
only to whether the Final Guidance is a bindiegjslative rule or whether it is merely a policy
statement.SeeDefs! Mem. at 1523. This concession was expressed again at the July 13, 2012
hearing when defense counsel explicitiftestithat the EPA does not dispute that the Final
Guidance is the consummation of the decision making process.

Despite the defendantsoncession, because final agency action is a “threshold question,

Fund for Animals, Inc., 460 F.3at 18, the Court is compelled to briefly set forth its reasoning

why the first prong of th@ennetttest is satisfiedThe Final Guidance was issued after the EPA

received over 60,000 comments on the interim guidaSeeNorton, 415 F.3d at 14
(concluding that the agency protocols at issue “clearly marked the consomufatie decision
making proces$and observing that the protocols were “published after [the agency] edlicit

input from specialists and reviewepiast datg)Appalachian Power, 208 F.3d at 1022 (obseyvi

that the EPA guidance in dispute followtbe circulation of two earlier drafts)rhe Final
Guidance itself notes that“iteplaces [the] EPA interim final guidance issued on April 1, 2010,
and the Regions should begin consulting it immediatdijrial Guidance at 1 (A.R. FG005440).

Furthermore, and most importaad tothe first element oBennett, the Final Guidance reflects

11



the EPAs settled position on both its understanding of its authority under the respectivesstatute
and regulationsseeid. at 2(A.R. FG005441), and its understanding of the science upon which
the Final Guidance is based, sgeat 5(A.R. FG00544% It is thus clear that the Final
Guidance represents the consummation of the EPA’s decision making process.

Next, the Cott must assess whether the second element of Besisatisfied—whether
the Final Guidance is an actitioy which rights or obligations have been determined, or from
which legal consequences will flow.” 520 U.S. at 178. Unsurprisingly, the plaintjiieges
and the defendangsgueno. The EPA contendkat the Final Guidanc@s a policy statement,
not a legislative ruld? Defs! Mem. at 15. Of the various claims the defendaatgance in
support of this assertion, of greatest impte is th contention that “the Guidance does not
establish new obligations, change the governing legal norm, or purport to provideHfejith
any authority that [the] EPA does not already possess to review draftgermermit
applications. Rather, the Guidance relies upon existing standards in the CWA akdPAlee]
regulations.”ld. at 17. At the July 13, 2012 hearing, the defendsimgarly maintainedhat
the“critical point' is that the Final Guidance does not provide new authority to the ERA. T
plaintiffs obviouslydisagree, asserting th@p]rior to the issuance of the Final Guidance, neither
the SMCRA nor the CWA nor EPA regulations nor case law authorized EPA regi@tibdir
to regulate mine design and planning upland from waters &Jitiited State$. PIs. Replyat 3.

As an initial matter, the Court is unconvinced by the defendants’ argumentsrioh teega
the nonbinding language the Final Guidance. €eDefs! Mem. at 16, 18t9. Itis true that the

Final Guidancecontains langage avowing that the recommendations within the document are

° “A policy statement is one that, first, does not have ‘a pred@ybinding effect,’ that is, it does not

‘impose any rights and obligations,” and second, ‘genuinely lgaeeggency and its decision makers free to
exercise discretion.”_McLouth Stee338 F.2d at 1320.

12



not binding pronouncementsee, e.g., Final Guidance afALR. FG00544D(“This
memorandum does not impose legally binding requirements and will not be implemented as
binding in practice. It does not impose any obligations on private paxtidsat 9(A.R.
FG005448 (The use of language such'ascommend ‘ may, ‘should,” and tan is intended to
describe agency policies and recommendations, while the use of mandatory tagynsuch a
‘must’ and required refers to existing requirements under the CWA, its implementing
regulations, and relevant case [Qw.This Circuit has, however, describ&dilar disclaimers as

“boiler-plate” Appalachian Powe208 F.3d at 1023ee alsad. (explaining thabecausehe

policies in the disclaimampose requirements,rights maynotbe creatd but ‘obligations’
certainly are—obligations on the part of the State regulators and those they regjuli¢i the
adage that actions speak louder than words thus ringing true, the Court wilhextmai
practical effect ofthe] ostensibly non-bindindrinal Guidance] Norton, 415 F.3dat 15.

Review of the Final Gdance itself andf the postimplementation evidence before the
Court makes cleahat the Final Guidance, whether intentionally or not, has caused EPA field
offices and the state permitting authorities to believe that peshotgdd andvill be denied if its
“suggestions” andrecommendatiorisare not satisfiedFor example, after theulk of thefirst
four paragraphsf the Final Guidancexplain that its nonbinding, the conclusion of the fourth
paragraph makes clear thfiv]e [EPA Headquarters in Washington, D.€xpectEPA Regions
3, 4, and 5 to give appropriate consideration to this guidance when reviewing proposed permits
or permit applications associated with Appalachian surface coal mining activiesl
Guidance at ZA.R. FG005441femphasis added)ndeed, the document itself proclaims that it
is “intended to guide ER staff in reviewing and commenting on permitting activities related to

Appalachian surface coal minifigld. (A.R. FG005441). Additionally, after discussing two

13



EPA reports and their review by the ER&cience Advisory Board, the Final Guidance exglain
the review'reinforce[al] the significant aquatic effects of Appalachian surface coal mining and
the appropriateness of [the] EPA’s conductivity benchmark for protecting aqteticldl. at 5
(A.R. FG005444).This leavesho doubt that the EPA’regimal field dfices and the state
permitting authorities are on notice that tld>A will consider the recommendations in this
guidance, along with other relevant factors, when reviewing CWA permdsat 10(A.R.
FG005449.

As plaintiffs counsel akedat the July 13, 2012 hearing, when EPA Headquarters
explains tats subordinate regional offices that they “should” do sometloigugany region
actuallyfeel free not to comp®/ Perhaps predictablyhen, communication between the regional
offices and the state permitting authoritissows that the consideratiosst forth in the Final
Guidancenave playedh prominent role in the regional officesviewof draft permits. Compare
Pls! Reply, Exhibit ("Ex.”) B (Declaration of Thomas Cook (“Cook Deql(describing a letter
received from the EP#hat suggestssing conductivity as a trigger indicatevith Final
Guidance at 27A.R. FG005466j)explaining that the EPA igarticularly concernédwith high
conductivity levels)comparePIs. Reply, Ex.C (Declaration of R. Bruce Scott) (explaining that
“EPA Region 4 very clearly based their [September 28, 2011] objection to all 19 pernfiés on t
fact that each provided for a pgstrmit[reasonable potential analysisjvith Final Guidance at
13 (A.R. FG005452) (“In order to submit a complete NPDES permit application for an
individual permit, the applicant must present data to properly characterizechsigje to enable

a reasonable potential analysis to be completed by the permit atrites time of permit

issuance) (emphasis added@nd14 (A.R. FG005453) (“gprmitting authorities should not defer

reasonable potential anals until after permit issuarige The postimplementation
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communication also reveals at least one instance in which a state permgticy Ags acceded
to the regional office’s request, resulting in the abandonment of the EPA objectibatfor
particular permit.SeeUnited StatesResponse to the Court’s July 2, 2012 Ord@&dfs. Extra
record Respl), Declaration of Mark Nbfer (“Nuhfer Decl”) 1 18 (“Kentucky submitted a
revised permit fully meeting [the] EP#\objection and that permit has been issued.”).
Specifically,with regard to a draft Section 402 permit for Matt/Co, Inc., the ES&ptember
29, 2010 objection
wasbased on the [Kentucky Department of WatdKDOW)] failure to conduct
an adequate reasonable potential analysis, in accordance with 40 C.F.R. §
122.44(d), to determine whether the proposed discharge will cause, have
reasonable potential to cause, ortdbate to, a violation of state water quality
standards (WQS), and KDQOW/ failure to include in the permit, effluent limits
necessary to ensure that the proposed discharge will ns ca contribute to a
violation of WQS.
Defs! Extrarecord Resp., Nuhfer Decl., Ex. 2 (April 2, 2012 Letter from James Giattina, EPA
Region 4, to Sandy Gruzesky, Director, Division of Water, Kentucky Deparfiorent
Environmental Protection (“April 12, 2012 Giattina Lett¢rd} 1(internal quotations marks
omitted) The Sptember 29, 2010 objection made clear that to address the objekix@ W
[had to]submit a revised permit with effluent limitations that are as stringent as necessary to
meet applicable narrative and numeric WQ8I. (internal quotation marks omittedpnd it
was only &er the KDOW revised the draft permit and resubmitted it for the’EPA
considerationthatthe EPA withdrew its objection after determinihgt“the revised permit
reflect[ed] a more robust reasonable potential analysis and . . infedjdhe necessary
conditions and effluent limits.’Id. The record before the Court thus confirms the plaintiffs’

allegations that the Final Guidance is being implemented as binding and havaatjcapeffect

on the permitting process for new Appailean surface coal mining projects.
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To completeits final agency actioanalysis the Court must address the defendants’
argument thatjw]here [the] EPA merely comments on a draft permit, but does not object, the
State can issue the permit without furtheracfrom [the] EPA, thus, [the] EPA’comments
cannot possibly be seen as mandating compliance with a binding standafs.'Reply at 20.

Under the rationale of Appalachian Power, 208 F.3d at 1021, the distinction between an EPA

comment letter andfarmal EPA objection letter seems unimportamlight of the EPAS

warnings to state regulators tHatexpects [the state permitting authority] to take its comments
seriously and to address thenDefs! Extrarecord Resp., Declaration of Linda Boorizawz
(“Boornazian Decl)) 1 § see alsd®efs. Extrarecord Resp., Declaration of Evelyn S.
MacKnight ¢ MacKnight Decl?) § 10 (When [the] EPA issues a comment lettfihe] EPA has
exercised its discretion not to utilize its authority udner CWA Section 402(d) tct ¢hje

permit Nevertheless, [it is] correct that [the] ERAComment letters often state an expectation
that [the state permitting authority] should address [the]' BRAmments. That is because [the]
EPA has taken the time and expended the resources to review the permit, has identified . . .
concerns . . ., and accordingly anticipates that its comments and concerns wikvedeand
addressed). Indeed, the EPA own affidavits convey what the Court construes as a comply-
or-elseattitude in regard to the review proces3ee, e.g.Defs! Extrarecord Resp., Baoazian
Decl. 1 8(explaining that she had “pointed out thdthie] EPA's comment letters were
consistently disregarded, that fact would be considered in determining wioetixercise [the]
EPA's discretion to utilize the more formal objection process with respect to feumetpthat
raise similar issuék, Defs! Extrarecord Resp., MacKnight Decl § 11stating the rather
obvious point that, if [the] EPA were to repedlly find its comment letters disregarded, that fact

would be considered in determining whether to exercise [its] discretion toaissagection with
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respect to future permis And in light of suchstatements made by EPA employees with
leadership rolein the regional offices, it is hard to see how state permitting authoritiesb=ould
expected to view an EPA comment letter any differently from a formal EPAtwinjéetter.
Eitherform of critique would undoubtedlyléad[] private parties or State peitting authorities
to believe that [the agency] will declare permits invalid unless they cdmpfypalachian
Power 208 F.3d at 1021.

The Final Guidance constitutes final agency action because it is both the cotismmma
of the EPAS dedsion making process, and, even if facially nonbinding, it leenapplied by
the regionalield offices in their review of draft permits in a manner that has had the practical
effect of changing the obligations of the state permitting authorifiberefore, the Final
Guidance is a de facto legislative rdfeAccordingly, the following language froAppalachian
Poweraptly describes the Final Guidance in this case# provides an appropriate conclusion to
the Courtsfinal agency actioanalysis

[W]hatever[the] EPA may think of its Guidance generally, the elements of the

Guidance petitioners challenge consist of the agsrssttled position, a position
it plans to follow in reviewing Statissued permits, a position it will insist State

10 In deciding the question of whether the Final Guidance amoufitet@gency action, the Court also

necessarilgecides the question of whether #leA'’s actions constitute a de facto legislative rule. This is so given
the similarity between the second aspect oBeenettfinality assessmentwhether the action gives rise to legal
obligations or is one from which legal consequences-fland the stastard for determining whether a challenged
action amounts to a ruta a mere statement of poliey* whether the action has binding effects on private parties or
on the agency,Molycorp, Inc. v. EPA197 F.3d 543, 545 (D.C. Cir. 1999), or, in other word$etlier the agency
action binds private parties or the agency itself with the force of @esieral Electric v. EPA290 F.3d 377, 382
(D.C. Cir. 2002). Indeed, the District of Columbia Circuit has reizegnthe manner in which these standards
become irgrtwined:

In order to sustain their position, appellants must show that the [aediguidelines] either (1) reflect
“final agency action,” . . . or, (2) constitute a de facto rule or bindorgn that could not properly be
promulgated absent the naiandcomment rulemaking required by [the APA]. These two inquiries are
alternative ways of viewing the question before the court. Althdtighpellants could demonstrate the
latter proposition, they would implicitly prove the former, becauseatieng's adoption of a binding norm
obviously would reflect final agency action.

Center for Auto Safety v. Nat'l Highway Traffic Safety Admia52 F.3d 798, 806 (D.C. Cir. 2006).
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and local autbrities comply with in setting the terms and conditions of permits
issued to petitioners, a position EPA officials in the field are bound to apply.

208 F.3d at 1022.

2. Circuit Jurisdiction

Section 509 of th€WA placesexclusive jurisdiction irthe federalCourts of Appeals to

review certain EPA actions taken under color of the CV8&eAm. Frozen Food Inst. v. Train,

539 F.2d 107, 124 (D.C. Cir. 1976) (“The Act gives the Courts of Appeals of the United States
wide and exclusive jurisdiction teview the actions of the Administratdr. Section 509,
codified at 33 U.S.C. § 1369, providbsit

Review of the Administratés action . . . (E) in approving or promulgating any

effluent limitation or other limitation under section 1311 [i.e., Sec8ioh of the

CWA], 1312, 1316, or 1345 of this titlr] (F) in issuing or denying any permit

under section 1342 [i.e., Section 402 of the CWA] of this title . . . may be had by

any interested person in the Circuit Court of Appeals of the United States.
33 U.S.C. 81369(b)(1).

The defendants assert that, because the Court has agreed with the plaintifés Fivaal
Guidance is a binding rule, thipilaintiffs’ challenge to the portions of the [Final] Guidance
that address Section 402 permits mustlisenissed for lack of jurisdictighasthe Final
Guidancé'plainly relate[s] to the issuance or denial of Section 402 permits” and the fiidainti
challenge thereforéalls within the exclusive jurisdiction of the Courts of Appeal®éfs!
Mem. at 23. The plaintiffs disagree, maintaining that “Section 509(b)(1) delirspatesry
specific categories of agency action for which a challenge must be besughtoriginal
proceeding in a court of appeals,” and that thelaflenge to the Final Guidan@enot among

them and need not be reviewed by a court of appeBIs”’Reply at 11. The Court agrees with

the plaintiffs.
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The Final Guidance is not subject to the Cirswriginal jurisdiction on the basis of 33
U.S.C. § 1369(b)(1)(E) becausesinot an approved or promulgated Section 301 effluent
limitation. First, even under the most expansive reading, the Final Guidance cannot be
interpreted as establishing Section 301 effluent limitations. In other whedBirtal Guidance
does not set spedaflimits and mandate their inclusion in all Section 402 permits. Rather, the
Final Guidance is concerned with (1) the interplay between Section 303 water daatigrds
and conductivity, and (2) the need for pemit reasonable potential analysesrisure that
Section 402 permits contain the most stringent effluent limitations necessary.whilaghe
Final Guidance does touch on the need for Section 301 effluent limitations in its discfssi
pre-permitanalyses and the requirements of 40 R.§122.44(d), it does nattempt to
prescribe certain effluent limitation§Second, even if the Final Guidance could be read as
establishing Section 301 effluent limitations, the Final Guidance was not “pratjed}j and
therefore lies outside Section 589each. While the defendants utige Court to emplog
“practical rather than cramped construction” of Section 509, Defs.” Resp. at 1 (quaturgIN

Res.Def. Councillnc.v. EPA 673 F.2d 400, 405 (D.C. Cir. 1932t is clear that in this Circuit

“[i]f the agency does not define the term by regulation and if the statute ssipmoat least does
not foreclose) the interpretation, ‘promulgati@maccorded it®ordinary meaning'—i.e.,

publication in theFederal Reqistér Horsehead Refev. Co. v. EPA, 130 F.3d 1090, 1093

(D.C. Cir. 1997). The CWA does not define promulgate and Section 509 does not foreclose
according promulgation its ordinary meanirnd it is worth noting that[i]n [the] EPA'S own
words, it ‘did not publish the [Final] Guidance in the Federal Register, nor is itezbtifthe
C.F.R” PIs! Resp. at 2 (quoting Defs.” Mem. at 17). Although the Final Guidance was

certainly issuedtiwas not promulgated as that term is understood in this Cirf8atttion
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1369(b)(1)(B thereforedoes not vest exclusive judistion in the Circuit because the Final
Guidance did not approve or promulgate Section 301 effluent limitations.

Next, because the EPA has neither issued nor denied any Section 402 permits, 8§
1369(b)(1)(F) doenot vest exclusive jurisdiction in the CirculVhile the EPAs formal
objection to draft 402 permits may once have been construed as the “functional afemial”

permit,seeCrown Simpson Pulp Co. v. Costle, 445 U.S. 193 (1980), it is clear thatha&fter t

1977 Amendments to the CWA, an EPA objection “is no lonfgeictionally similat to denying

a permit. Am. Paper Inst. v. EPA, 890 F.2d 869, 874 (7th Cir. 19889;alsad. at 874, n.7

(explaining that the challenge in Crown Simpgoaceded the 197Amendments Here, then,

while the plaintiffs are correct that Final Guidance doekte td the issuance of 402 permits,
Defs! Mem. at 23, it does not amount to an EPA issuance or denial of a 402 permit.
Accordingly, 8 1369(b)(1)(F) does not vegtkisive jurisdiction in the Circuit.

As neither of the two 81369(b)(1) subsections cited by the defendants as mandating
exclusive Circuit jurisdiction apply to the Final Guidance, this Court possesgesior
jurisdiction to review the hial Guidance.

3. Ripeness

“[R]epresent[ing] a prudential attempt to balance the interests of the couinezagency
in delaying review against the petitiotseinterest in prompt consideration of allegedly unlawful

agency actiori,Fla. Power & Light Co. v. EPA, 145 F.3d 1414, 1420-21 (D.C. Cir. 1998), the

ripeness doctrine requires courts to consider the framework set forth by the &@mernin

Abbott Laboratories v. Gardner, 387 U.S. 136, 148-49 (1967). First, a courteualktdte the

‘fitnessof the issues for judicial decisioh.Fla. Power & Light 145 F.3d at 1421 (quoting

Abbott Labs, 387 U.S. at 149). If a challenged decision is fitt for review,"the petitioner
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must show ‘hardshigh order to overcome a claim of lack of ripenésBla. Power & Light

145 F.3d at 1421. In assessing the fithess prong, courts evailnatidér the agency action is
final; whether the issue presented for decision is one of law which requires noredidigctual
development; and whether further adisirative action is needed to clarify the ageacy

position.” Action Alliance of Senior Citizens v. Heckler, 789 F.2d 931, 940 (D.C. Cir. 1986).

In light of theearlierconclusion that the Final Guidance constitutes final agency action,
the Court need not tarry long on the defendants’ ripeness argument. Indeed, the primary
consideration for a court assessing the fitness of the issue for judicgabdas whether the
agency action is finalSeeid. Having examined that question at length aboveCthet will
here only add that the other two components of the fitness evaluation are likewisetineet b
Final Guidance. First, as the EPA assertstti@mfFinal Guidance is not an expansion of its
authority under the SMCRA, the CWA, or their implemegtiagulations, it is clear that review
of the Final Guidancés one of law which requires no additional factual development,” id.
rather,the Courls review is limited to an analysis tfe pertinent statutes and regulatiortbe—
law—to assess the accuyaaf the EPA’s claim. Second, as explained above, the EPA has
conceded that the Final Guidance represents the consummation of their decisranpratess.
Therefore, nofurther administrative action is needed to clarify the agemmysition.” 1d.
Accordingly, he Final Guidance is ripe for review.

4. Standing

The irreducible constitutional minimum of standing contains three elements: (¥)imju

fact, (2) causation, and (3) the possibility of redress by a favorableaeclsijan v. Defenders

of Wildlife, 504 U.S. 555, 560-61 (1992). These requirements apply whether an organization
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asserts standing on its own behalf, or on behalf of its members. Havens Realty Corp. v.

Coleman 455 U.S. 363, 378 (1982).

The defendants assert that the plaintiffs have failed to demonstrate injucy andia
causation becausg]he [Final] Guidance does not impose any obligations on the regulated
industry and does not bind [the] EPA, the States, or the Corps in taking action on permit
applications.” Defs.” Mem. at 26. The defendantstanding argument thus strikes a similar
chord to their arguments on final agency action. And those arguments have alerady be
rejected by the CourtThe Final Guidance is binding regard tahe obligations it imposesn
the state permitting authorities, and thus the members of the regulated indushy gee
permits, and these obligations amount to injuries caused by the Final Guidancedetmnicn
vacating the Final Guidance would redress the plaintiffs’ injuries. Accdydlithg plaintiffs
have standing to challenge the Final Guidance.

In sum, the Court is confidetitat it has authorityo review theclaims asserted in this
case ands unmoved by any of the defendarntgiisdictional arguments. Therkl Guidance is
final agency action, subjecting it to this Court’s review under the APA; thé Gindance does
not trigger any of the subsections of § 1369(b)(1), which would divest this Court of jmisdic
and confeexclusivejurisdiction on the Cingit; the Final Guidance is ripe for review; and the
plaintiffs have demonstratdédat they have standing to challenge the Final Guidance.
Consequently, the Court now moves to the heart of the plaintiffs’ contentions: What did
Congress intenthe SMCRA andhe CWA to regulateand what role does tHePA play in that

regulatior?
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B. The EPAs Statutoryand Regulatory Authority

Under the APA, courts must hold unlawful and set aside agency actions found to be in
excess of statutory jurisdiction, authority, or limitations. 5 U.S.C. § 706(2)(C). Tiomate
whether an agency exceeded its statutory authority under the APA, the Cawehgage in the

two-step inquiry required b€hevron US.A., Inc. v. NaturalRes.Def. Council, 467 U.S. 837

(1984). UneérChevron if a statute reflects that Congress has directly addressed the question at
issue, then the court and the agency must give effect to the clearly edpnésseof Congress.
Seeid. at 842-43. If, however, the court determines that an ageangbling statute is silent or
unclear with respect to the specific issue, the question for the court is wietlagiencys
answer is based on a permissible construction of the st&atéd. at 843.

Whether statutory ambiguigxistsis for the Court to decide, and the Couotve[s] the

agency no deference on the existence of ambigufyd. Bar Asénh v. FTC, 430 F.3d 457, 468

(D.C. Cir. 2005). If the Court determines that the statute is either silent ayweubj the Court
must then proceed to the second component of Chewidaletermine whether the agerscy

position is based on a permissible construction of the statute. Colo. Wild Horse & Buro Coa

639 F. Supp. 2d at 91. Courts are hesitant to “presume a delegation of power based solely on the

fact that there is not an express withholding of such power.” Am. Petroleum InSANSEP

F.3d 1113, 1120 (D.C. Cir. 1995) (citing Ethyl Corp. v. EPA, 51 F.3d 1053, 1060-61 (D.C. Cir.

1995)). Similarly, the duty to act under certain caréfudefined circumstances simply does not
subsume the discretion to act under other, wholly different, circumstances,thalssstute

bears such a readifigRy. Labor. Execs. Agsv. Nat'| Mediation Bd., 29 F.3d 655, 671 (D.C.

Cir. 1994) (emphasis onéid); see alsad. at 670 (tategorically reject[ing]the Boards
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suggestion thatit' possesseglenaryauthority to act within a given area simply because
Congress has endowed it with soauthority to act in that arép

1. The EPAs Authority Under he SMCRA

As noted above, “Congress chose a special kind of regulatory structure for the [SMCRA]
in which the federal government shares administrative responsibility \eittakes. In re
PSMRL, 653 F.2d at 518. It is, however, the Secretary of the Interior, acting througQHittee
of Surface Mining, who executes the duties that the SMCRA imposes on the fedke Gl thie
statefederal relationship. The SMCRA grants to the EPA only the ability to comoneamd
provide its written concurrence priter the Secretatg approval of a state SMCRA permitting
program. In other words, once the EPA has given its assent to approve a state SMCRA
permitting program, the SMCRA affords it no further authority in the oversigldromastration
of the SMCRA regime. The plaintiffs are therefore correct{ndnthing in the SMCRA
expressly—or even implicitly—contemplates that [the] EPA willvork with" SMCRA
permitting authorities to incorporate [Best Management Practices] or otaenflissnce permit
terms’ PIs.’ Mem. at 30. As the SMCRA unambiguouslwlis the EPAs authority, there is no
need to advance to the second step of the Chevralysis.

Attempting to cast the issue differentllgetdefendants argue that the Final Guidance
does not violatthe SMCRA becausghere is substantial overlap between issues that are
appropriately considered by the SMCRA permitting authority during its perotess, and
issues that are properly considered by the Corps during its CWA Section 404 pecasspar
by State permitting authorities during the 402 permitting procddefs. Mem. at30-31 see
Pls! Mem. at 27 (“[The] EPA seeks to either duplicate or undo the work of SMCRA pegnitti

authorities under the guise of ensuring compliance with the 404®J{dlelines’). Regardless
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of any purported overlap between the SMCRA and the CWA, the defendanisient fails.
Under the CWA, the EPA possesses neither the authority to apply the 404(b)(1) Gutdelines
Section 404 permits, nor, once it has apprastate permitting programs, the authority to work
with the regulated industry on their Section 402 perntits. example, the defendants assert that
the*[Final] Guidance identifies best management practices that can facilitate caraplidim

the CWA and the 404(b)(1) Guidelines,” but, as explained above, the EPA itself has a very
limited role in the issuance of CWA permits and has only the authority to develop th@(2p4(
guidelines witithe Corps (while it is the Corps, as the permitting authority, dbaially
determines compliance with the guidelines). It is thus beyond thesER#/iew to declare that
“[p]rojects should fully evaluate and, where appropriate and practicable, inata ploe

following general aspects of effective impact minimizationto attempt to specify to th@ffice

of Surface Miningor the State SMCRA agency what constituteSagpropriate”best
management practice. Final Guidance at 36 (A.R. FG005475).

Moreover, the defendants themselgesmingly recognizehelimitations on their
permitting authority as they correctly identify the entities dtgbossessuchauthority: the
Corps and state permitting authoriti€deeDefs.” Mem. at 30. Thus, even assumiing
existence of overlap between the SMCRA and the CWAnibigshe EPA that is responsible for
working with the SMCRA permitting authorities amatters where overlagxists Stated
differently,in circumstancewhere the EPA lacks the authority to issue the permits, whether
there is overlap between requiremeitsSMCRA permits and CWA permits is of no moment.
Accordingly, the EPA cannot justify its incursion into the SMCRA permittitngese byrelying

on its authority under the CWA—it has no syermittingauthority. The EPA has therefore
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impermissibly interjected itself into the SMCRA permitting process withsthence of the
Final Guidance.

2. The EPAs Authority Under the CWA

The plaintiffs assert that, withe issuance dhe Final Guidance, the EPA has
overstepped the limitations on its CWA authoin two principalways: (1) by settingwhat is
tantamount to a regiowide water quality criterion for conductivitythus infringing on the
Statés role under Section 303, Pls.” Mem. at 32, and (2) by insisting that draft permitsxcntai
pre-issuance reasonable potential analysis, thus “usurpirfstétés primary authority to
determine when and if a discharge has teasonable potentiaio exceetl water quality
standards, Defs.” Mem. at 37. The Court will examine each of these contentiams in tu

a. The EPAs Section 303 Authority

As explained above, Section 303 of the C\llbcates primary authority for the
development of water quality standards to the states. All parties agréeetERA does have
the authority to promulgate section 303 water quality standards in certain isstaundéewise
agree that they those procedures have not been undertake®séebefs! Mem. at 33, n.23

(citing PIs: Mem. at 910, 31);see als@3 U.S.C. § 1313(c)(3)-(4). Logically, then, having

recognizé that the EPA has only limited authority under Section 303 to establish water quality
standards, and having conceded that it has not exercised that authority here, it iquesit

what authority the EPA possesshelquestion necessarily becomes weethe EPA, through

the Final Guidance, has established a water quality standadithis is where the parties
disagree.SeePls! Mem. at 32 (arguing that the Final Guidance amounts to a regmmwater
guality criterion for conductivity)Defs! Mem. at 33 (asserting that the Final Guidance does not

set a regiofwide water quality criterion for conductivity).
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Throughout their briefs, the defendaasserthe nonbinding language of the Final
Guidance, but nowhere more than in regard to the condyctbenchmarks” or triggers’ See
Defs! Mem. at33 (“The conductivity benchmarks set forth in the [Final] Guidance are just
that—benchmarks); id. (“Neither the language of the [Final] Guidance itself, nor the
experience in the field, supports [thpaintiffs’ contention that the conductivity benchmarks are
binding water quality standards or that they have been applied as sutclat'84(“There is
simply nothing in the [Final] Guidance to support [the p]laintiffs’ assertionttigatonductivity
benchmarks are binding water quality standargdgl’)at 36 (noting that the Final Guidance
merely“recommendsthat states give serious consideration to the science contained in the
EPA's two studies, which indicated theuibstantial impacts on aquadlife occur as conductivity
increases beyond the lower range of the EPA’s benchmark). The defendants thustoffgr not
more than a repetition of the arguments made in regard to the finality of th&kidahce,
arguments earlier ejected by the Court

With the Court and the parties all in agreement as to theésEfedtutory authority under
Section 303, the assessment of the plainttism that the EPA has impermissibly infringed on
the state'sSection 303 authority is less a matter of statutory interpretation and more aahatter
assessing the Final Guidance itsétcordingly, in light of its earlier determination that the
Final Guidance’s conductivity benchmarks were being treated as bindihg BiA’s regional
offices,seesupra at 14, 17, the Court must again conclude heatinal Guidance impermissibly
sets a conductivity criterion for water quality. The EPA has, thereforestepped the authority

afforded it by Section 303 of the CWA.
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b. The EPAs Section 402 Authority

As described earlier in this Memorandum Opinion, the Appalachian States sobject t
Final Guidance all have ERP&pproved permitting programs and thus administer the Section 402
permitting scheme for permits sought within their state borders. Astbecétates are the
primary permitting authority for Section 402 permits, but must submit draft peorlie EPA
for review. Should the EPA determine that the draft permit does not meet the requirements of
the CWA, the EPA possesses the statutory aiyttorobject to that draft permit. If the state
does not respond to the EPA’s objection, the EPA may assume thesiedfp to issue the
permit. It is this authority-the authority to review draft permits for compliance with the
CWA—that the defendants cite tie authority underpinning the Final Guidance.

The plaintiffs assert that the EPA has usurped the State’s primary autbatgtermine
when and if a discharge has the reasonable potential to exceed state wiyestgndhards.
Pls.” Mem.at 37. Specificallythe plaintiffs maintain that

it is the state permittinguthority, not [the] EPA, that “determinesti the first

instance, whether the discharfpas the “reasonable potentiad’ exceed state

water quality standards and whether [fheext steps (e.g.adopting numeric

[Section 301] effluent limits for conductivity in order to meet state narrataterw

guality standards for such pollutants) must be taken.
Id.; see alsad. at 38 (“40 C.F.R. § 122.44(d)(1) is clear and unambigu@isstates, not [the]
EPA, make the ‘reasonable potential’ determinatioMRe plaintiffs continue: “There is no
permissible construction of the CWA or its regulatory scheme that would pere}iEfA to
displace state permitting authorities from thelerof determining whether a discharge violates

their own state narrative water quality standards and/or when spestiieric effluent limits

must be established [d. at 38 see alsd’ls.” Reply at 22 (“Under the plain language of the

CWA, the states,at [the] EPA, determine how to best interpret their narrative standards and
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when there is a reasonable potential to cause or contribute to an excursion frostatincaies.
[The] EPA cannot substitute its judgment for the states’ in a guidance docymeastly, the
plaintiffs maintain that since the issuance of the Final Guidance, “[s]tatetiyeg authorities

no longer have the discretion to conduct gmstnit[reasonable potential analygjend
determine through collection of sigpecific data whether the discharge actually will cause or
has the potential to cause a violation of state standards.” Pls.” Mem. at 38.

The defendants respond that the “EPA promulgated regulations more than 20 years ago
that require state permitting authoritiesrioarporatevater qualitybased effluent limitations
permits for all pollutants that have the reasonable potential to cause or comntribatexcursion
above any applicable water quality standard, including narrative water cgiahtyards.” Defs.’
Mem. at 36.The defendants further maintain that “[w]hile the reasonable potential
determination rests with the State in the first instance, existing regulations teqtigtates
consider relevant information when performing a reasonable potentias@falynarrative
standards™ |d. at 38;see als®ef-Ints.’ Mem. at 6 (“The [Final] Guidance appropriately
recommends a piigermit[reasonable potential analyskscause this analysis is already
mandated by Section 402 regulations.”). Finally, and most telling, the defeadgumesthat the
“[Final] Guidance merely sets fibr[the] EPA’s presumption that the science supporting the

conductivity benchmarks will be relevant to leasonable potential analysand [the] EPA’s

1 The defendants also advance thegurringargument that the Final Glance’s is not binding and merely

recommends a pfissuancaeasonable potential analysiSee, e.g Defs.” Mem. at 38 (contending that the “[Final]
Guidance does no more than suggest approaches to ensure that the perngs aoithpdixisting regulatiai); id. at
39 (claiming that the Final Guidance does not dictate when the reasonabl@apatetysis must be performed or
how necessaryater qualitybased effluent limitationsiust be incorporated in an NPDES permit). To the extent
that these arguments are separable from the assertion that the EPA possesskslifing statutory or regulatory
authority asserted, the Court rejects the arguments that the Final Guidaotbiigling for the same reasons set
forth at various pointearlierin this Memorandum Opinion.
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suggestion that relevanttdacan be secured through evaluation of similarly situated facilities in
adjacent watershedsDefs.” Mem. at 38.

It is thus clear thaheparties’ disagreement boils down to whether the CWA and its
implementing regulations-specifically, & C.F.R. § 122.44+equire that the reasonable
potential analysibe conducted prior to the state’s issuance of a Section 402 permit. In making
this assessment, the Court musivégsubstantial deference to agency’s interpretation of its

own regulations.” St. Mark’s Housing Co., Inc. v. HUD, 610 F.3d 75, 82 (D.C. Cir. 2010)

(quoting_ Thomas Jefferson Univ. v. Shalala, 512 U.S. 504, 512 (1994)). To be sure, “the

agency'’s interpretation must be given controlling weight unless it is plandgeous or

inconsistent with the regulation.” St. Mark’s Housing Co., 610 F.3d at 82 (quoting Thomas

Jefferson Univ., 512 U.S. at 512).

In pertinent part? 40 C.F.R. § 122.44(d)(1) reads as follows:

In addition to the conditions established un8et22.43(a) each NPDES permit
shall include conditions meeting the following requirements when applicable.

(d) Water quality standards and State requirements: any requirements in addition
to or more stringent than promulgated effluent limitationslgjines or standards
under sections 301, 304, 306, 307, 318, and 405 of CWA necessary to:

(1) Achieve water quality standards established under section 303 of the CWA,
including State narrativeriteria for water quality.

(i) Limitations must control all pollutants or pollutant parameters (either
conventional, nonconventional, or toxic pollutants) which the DirEctor

12 As plaintiffs’ counsel explained at the July 13, 2012 hearing, § 122.44{d)($)(iot applicable as
Kentucky has established water quality criterion for specifienited pollutants.And, for reasons unclear to the
Court, the peissuance reasonable potential analysis has apparently only manifestedladera pr Kentucky.See
Pls.” Mem. at 39, n.30 (“Although West Virginia has not shared Kentuckgsrence regarding pigermit
[reasonable potential analyses] and permit reopener clauses, it joinslasdpplorts Kentucky’s challenge thereto.
Kentucky’s experience mirrors that of West Virginia insofar as [the] E€&ks to undo its prior permitting practices
and override the states’ CWA Authority.”).
13 40 C.F.R § 122.2 akes clear thatDirector means the Regional Administrator or the State Director, as the
context requires, or an authorized representative. When there is no ‘apBtatedrogramand there is an EPA
(Continued . . .)
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determines are or may hdischarged at a level which will cause, have the
reasonable potential to cause, or contribute to an excursion above any State water
guality standard, including State narrative criteria for water quality.

(i) When determining whether a discharge causes, has the reasonable potential to
cause, or contriigs toan instream excursion above a narrative or numeric
criteria within a State water quality standard, the permitting authshi&él use
procedures which account for existing controls on point and nonpoint sources of
pollution, the variability of the pollutant or pollutant parameter in the effluent, the
sensitivity of the species to toxicity testing (when evaluating whole effluent
toxicity), and where appropriate, the dilution of the effluent in the receiving
water.

(i) When the permitting authoyitdeterminesusing the procedures in paragraph
(d)(1)(ii) of this section, that a discharge causes, has the reasonable ptientia
cause, or contributes to an-stream excursion above the allowable ambient
concentration of a State numeric criteria withi State water quality standard for
an individual pollutant, the permit must contain effluent limits for that pollutant.

(iv) When the permitting authority determinesing the procedures in paragraph

(d)(1)(ii) of this section, that a discharge causes, has the reasonable ptientia
cause, or contributes to anstream excursion above the numeric criterion for
whole effluent toxicity, the permit must contain effluent limits for whole effluent
toxicity.

(v) Except as provided in this subparagrapthen the permitting authority
determines using the procedures in paragraph (d)(1)(ii) of this section, toxicity
testing data, or other information, that a discharge causes, has the reasonable
potential to cause, or contributes to amrsiream excursion above a narrative
criterion within an applicable State water quality standard, the permit must
contain effluent limits for whole effluent toxicity. Limits on whole effluent
toxicity are not necessary where the permitting authority demonstrates fiact

shest or statement of basis of the NPDES permit, using the procedures in
paragraph (d)(1)(ii) of this section, that chemispécific limits for the effluent

are sufficient to attain and maintain applicable numeric and narrative State wate
guality standards.

40 C.F.R. 8§ 122.44(d)(2)((») (footnote ancemphases added).

There is no quarrdierethat the “permitting authority” referenced in the regulation is the

state, as all Appalachian states have EPA approval to administer Secticer@@fing regimes

(...continued)
admiristrative program, ‘Directonneans the Region&ldministrator. When there is an gpoved State program,
‘Director’ normally means the State Director.”
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for coal mining projects on lands within thetateboundaries.And it is clear that the permitting
authority is afforded the authority to determine whether a dischaegesés, has the reasonable
potential to cause, or contributes to” and excursionatér quality standarddd. §

122.44(d)(1)(ii). As written, the regulation does na@ndatevhen the state permitting authority
must conduct its analysis of the discharge’s impact on the water quality staRdaekample,

40 C.F.R. 8 122.44(d)(1)(provides that “limitations must control all pollutants . . . which the
Director determineareor may be discharged,” suggesting that the pollutants etndddy have
beendischargedtthetime the Director makes the determinat@rmay bedischargedn the

future. Additionally, the regulation sets forth proceduresterstatepermitting authorities to
use“when determining whether a discharge caubas the reasonable potential to cause, or
contributes t@n instream excursion above a narrative or numeric criteria within a State water
quality standard.” 40 C.F.R. 8§ 122.44(d)(1)(ii) (emphasis added). The fact that two of these
determinations are written in the presemather than future-tense belisthe defendants’
assertion that the CWA, and particularly § 122.44, require spuance reasonable potential
analysis To be clear, the Court agrees that § 122.44(d)(1) sets forth requirements with which the
states must comply, but it doest impose or mandate the timing of that compliance (i.e.
whether compliance must be achieyer to the issuance of the permit).

Accordingly, theEPA'’s “presumptionthat based on the scientific studies regarding
conductivity,it is likely thatall discharges will lad to an excursion or that the conductivity
studies will be instructiven the matterDefs.” Mem. at 38temoves theeasonable potential
analysis frontherealm of state regulatardn other words, by presuming anything with regard to
the reasonable potential anak/ghe EPA has effectively removed that determination from the

state authority. And there can be no question that a plain reading of the regulatsrtiea
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determinationand the decisioas towhen it must be made, sbldo state permitting authoigs
The EPA'’s interpretation of the regulation, an interpretation on which it has pdetines€inal

Guidance, is therefore “inconsistent with the regulation” itself. St. Mar&isstig Co., 610

F.3d at 82. Should the EPA wish to alter the manner hghndnreasonable potential analysss
conducted, it is of course free to amend the regulation in a manner consistent wittAtaedAP
its own statutory authority. Until it does so, however, it cannot make the reasonabteapote
determination for thetates. The Final Guidance’s “recommendatienthich the Court has
found is more than a mere suggestion—that permitting authorities should not defer reasonabl
potential analyses until after permit issuance, therefore finds no support in heCW C.F.R.
§ 122.44(d)(1).
V. CONCLUSION

The Court is not unappreciative of the viable interasserted byl parties to this
litigation. How to best strike a balance betwemmthe one handhe need to preserve the
verdant landscapes and natural resesiiof Appalachia andn the other handhe economic
role that coal mining plays in the region is not, however, a qudstiohe Courtto decide.In
this litigation the sole inquiryor the Courts the legality of the Final Guidance, and, for the
reasons set forth above, that inquiry yields the conclusion that the EPA has overdtepped i
statutory authority under the CWA and the SMCRA, and infringed on the authority dfforde
state regulators by those statutdscordingly, because the EPA has exazkils statutory
authority, the plaintiffs’ motion for partial summary judgment is grantetitha defendants’

motion for partial summary judgment is denféd.

14 The Court will contemporaneously issue an Order consistenthigtiviemorandum Opinion.
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