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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB et al,

)
NATIONAL MINING ASSOCIATION, )
)
Plaintiff, )
)
V. )
)
LISA JACKSONAdministrator, ) Civil Action No. 10-1224RBW)
U.S.ENVIRONMENTAL PROTECTION )
AGENCY, et al., )
)
Defendand, )
)
)
)
)

Defendanintervenors.

)

MEMORANDUM OPINION

The plaintiff brings this action against tfegleraldefendants pursuatud the Clean Water
Act, 33 U.S.C. § 1251 (2006), the Surface Mining Control and Reclamation Act, 30 U.S.C. §
1201 (2006), and the Administrative Procedure A&PA"), 5 U.S.C. § 702 (2006¢hallenging
a series of memoranda and a detailed guidance rdlbgghe Environmental Protection Agency
("EPA"). The parties appeared before the Court on December 15, 2010, for argument on the
federal defendants' motion to dismiBgfendants’ Motion to Dismiss ("Defs.' Mot. to Dismiss"),
and the plaintiff's motiondr a preliminary injunction, Plaintiff's Motion for a Preliminary
Injunction ("Pl.'s Pl Mot."). For the reasons that follow, the Cdartiesboth the motion to

dismiss and the motion for a preliminary injuncton.

! In deciding these two motions, the Court also considénedComplaint for Declaratory and Injunctive

Relief ("Compl."); the Defendants' Memorandum in Support of their MdtidDismiss ("Defs.' Mem. re:

Dismiss"); the Plaintiff National Mining Association's Memorandum in Gjifum to Defendants' Motion to

Dismiss ("Pl.'s Opp'n re: Dismiss"); the United States' Reply Memonama&upport of its Motion to Dismiss
(Continued . . .)
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. Statutory Background

This sectim summarizes the relevant Clean Water Act permit grastthgme.

Clean Water AcBection 404 Brmits

Section 404ermits are issued by the Unit8thtesArmy Corps of Engineers ("Corps")
"for the discharge of dredged and fill material into navigaldteve at specified disposal sites."
33 U.S.C. § 1344(a). The Corps has sole authority to issue Section 404 permits, but in doing so
it must apply guidelines that it develops in conjunction with the ERd\.§ 1344(b).In
addition to providinghe EPAwith the responsibility to develop the guidelines in conjunction
with the Corps, the Clean Water Agptantsthe EPA authority to prevent the Cofpsm
authorizing certain disposal sitédd. § 1344(c). In the absence of a specific regulatory
exceptionthe Corps museach a decision aa pending application for a Section 404 permit no
later than 60 days after receipt of the application for the pe®e#33 C.F.R. § 325.2(d)(3)
(2010) (providing that[d]istrict engineers will decide on all applizats not later than 60 days

after receipt of a complete applicatiamless" one of six exceptions applies).

(. . . continued)

("Defs.' Reply re: Dismiss"); the Plaintiff's Memorandum in Suppba Motion for Preliminary Injunction ("Pl.'s
Pl Mem."); the United States' Menaordum in Opposition to National Mining Association's Motion for a
Preliminary Injunction ("Defs.' Pl Opp'n"); the Plaintiff National lfig Association's Reply Memorandum in
Support of Motion for Preliminary Injunction ("Pl.'s Pl Reply"); theitdd States' Surreply Brief in Opposition to
the National Mining Association's Motion for a Preliminary Injunctitbefs.' Pl Surreply™); and the Memorandum
of Sierra Club et al. in Opposition to the Plaintiff's Motion for a Prelimimajnction ("Def. Ints.' Pl @p'n").

2 The EPApromulgated 404(b)(1) guidelines, codified at 40 C.F.R. Part 230, guide thg' @xtiew of the
environmental effects of proposed disposal sites. The guidelines g@tbeid’'[nJo modifications tthe basic
application meaning, ointent of these guidelines will be made without rulemaking by theiAdtrator under the
Administrative Procedure Act." 40 C.F.R. § 230.2(c) (emphasis added).

3 To exercise its authority to prevent the Corps from authorizing a partidumpge, known as the 404(c)

veto authority, the EPA must determine, after notice and an opggrtonpublic hearing, that certain unacceptable
environmental effects would occur if the disposal site were approvételyorps and granted a permit.



Clean Water AcBection 402 Brmits

Known as National Pollutant Discharge Elimination System ("NPDES") permitsopsec
402 permits are pjcally issued by states for the dischargeaf-dredged and ndril material.
33 U.S.C. § 134@)(5) These permits govern pollutants that are assimilatedectving
waters by establishing limits placed on the mageof wastewater discharge. Orthe EPA
approves a state permitting program, states have exclusive authority thiFFS&S permits,
although the EPA does have limited authority to review the issuance gbauhs bystates.
33 U.S.C. §1342(d). All of the Appalachiatatesallegelly impacted bythe EPA actions at
issue in this litigatior{fKentucky, Ohio, Pennsylvania, Tennessee, Viggiand West Virginia)
have EPAapproved Section 4Q2rmit authority

Clean Water AcBection 303 Water Quality Standards

Section303 of the Gzan Water Act allocates primary authority for the development of
water quality standards to the states. 33 U.S.C. § 1313. A water quality standardekesggsm
for a particular body of water and establishes criteria for proteatidgnaintaining th&e uses.
40 C.F.R. 8 131.2 (2010)'hese standards can be expressed as a specific numeric limitation on
pollutants or as a general narrative statement.48€2F.R. 8§ 131.3(b)While statedhave the
responsibility tadevelop the water quality standaydhe EPA reviews the standards for
approval. 40 C.F.R 88 131.4, 131.5. The EPA may promulgate water quality standards to the
exclusion of a statenly if (1) it determines that a state's proposed new or revised standard does
not measure up to the Cledrater Act's requirements and the state refuses to accept EPA
proposed revisions, or (2) a state does not act, but in the EPA's view a new or rendzd $ta

necessary33 U.S.C. § 1313(a)(2).



Il. Factual Background"

Plaintiff National Mining Association ("NMA") alleges thegcent actions taken by the
EPA and the Corps have unlawfully obstructed the Clean Water Act permittinggeeder
coal mining. Complaint ("Compl.") § 2. The plainiitientifiestwo series of documents that it
assertsinlawfully changed the established permitting process: (1) the June 11, 2009 Enhanced
Coordnation Process ("EC Process"eMoranda, and (2) the April 1, 2010 Detailed Guidance
Memorandum ("Guidance Memorand{mld. The plaintiffrepresentghat its nember
companies are "not seeking to shirk their responsibilities under any envirohpretgation
laws or regulations; rather, they are merely asking [the] EPA and tips €@oregulatewithin
the bounds of the law. Pl.'s Pl Mem. at 41-42.

The plaintff asserts that the EC Process memoranda formalized an "extraregulatory”
practice that commencea January 2009Id. at 7. At that time the EPA issued a series of
letters to the Corps raising questions about the legality of Section 404 permitsetipdaintiff
claims, the Corps was poised to issue imminerty. According to the plaintiff,ie EC Process
memoranda then "imposed substantive changes to the Section 404 permitting processnigy ¢
a new level of review bfthe] EPA and an alternagermitting pathway not contemplated by the
current regulatory structureld. Theplaintiff represents that tHeC Process utilizes the Multi
Criteria Integrated Resource Assessment ("MCIR Assessnerstyeen pending Section 404
permits and determinghich of those pending permits will proceed for standard review by the
Corps and which will be subject to the EC procddsat 8. The plaintiff contends that once a

permit isdesignatedor the EC Process, it faces a burdensome review process wiffeligrat

4 The following facts are drawn from the allegations contained in the pfamiimplaint and in the

plaintiff's memorandum supporting its motion for a preliminaryration.
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than that contemplated by the Clean Water°Atd. Ultimately, he EPA announced, in
Septembr 2009, that through the MCIR Assessment it had identified 79 elaadd pending
Section 404 permits that would be subjected to the EC prolmbss. 9.

Then, in April 2010, the EPA releasi#siGuidanceMemorandum in which, the plaintiff
asserts, the EPA "made sweeping pronouncements regarding the need fqualdtebased
limits" in Section 402 and 404 permitkl. The plaintiff maintains tat the Guidancél)
effectively established a regiavide water quality standard based on conductivity levels it
associated with adverse impacts to water qudRiyvas being used by the EPA to cause
indefinite delays in the permitting process, &Bjdcaused various permitting authorities to insert
the conductivity level into pending permitil. at 910. Further, the EPA used the Guidance to
reopen previously issued permits to impose the conductivity limit, which, the plaligges
"halt[s mining]projects in their tracks.1d. at 1011. In contrast to the MCIR Assessment and
theEC process, which apply only to pending Section 404 permits, the Guidance covers both
Section 402 and 404 permits associated with surface mining projects in Appal@efsa.Mem.
re: Dismissat 17 n.7.

[1l. The Defendants'Motion to Dismiss

A. Standard of Review

Rule 12(b)(1) of the Federal Rules of Civil Procedure provides for the dismissdaino$
for which the complaint does not set forth allegations sufficient to establisbuttésc
jurisdiction over the subject matter of the claims preserfed. R. Civ. P. 12(b)(1). In deciding

a motion to dismisshallenging the Court's subject matter jurisdiction under Rule 12(b)(1), a

° The plaintiff alleges that the EC process adds a minimum of 60 days, &agpenany months, to the

Section 404 review process.



court "must accepms true all of the factual allegations contained in the complaint” and draw all

reasonable inferences in favor of the plaintiff, Brown v. District of Colunidid F.3d 1279,

1283 (D.C. Cir. 2008), but courts are "not required . . . to accept inferences unsupported by the
facts or legal conclusions that are cast as factual allegati&ah v. Chaol54 F. Supp. 2d 61,

64 (D.D.C. 2001). Further, thedurt may consider such materials outside the pleadings as it
deems appropriate to resolve the questibether it has jurisdiction in the casestolaro v.

D.C. Bd. of Elections &thics 104 F. Supp. 2d 18, 22 (D.D.C. 2000). Ultimately, howewber, t

plaintiff bearsthe burden of establishing the Court's jurisdiction, Rasul v. BidhF. Supp. 2d

55, 61 (D.D.C. 2002), and where subject matter jurisdiction does not exist, "the court cannot

proceed at all in any causeSteel Co. v. Citizens for a Better Eng23 U.S. 83, 94 (1998).

B. Legal Analysis

The federal defendants assert three separate but rgiaselictional grounds for
dismissal: (1) the lack of final agency action; (2) the plaintiff's claims arep®ofor review; and
(3) the plaintiff's laclof standing. The Court will address each argument in turn.

1. Final Agency Action

The APA limits judicial review to "final agency action for which there is no other
adequate remedy in court." 5 U.S.C. 8§ 704. In other words, finality is a "threshdtic Ut

determines whether judicial review is availabfeind for Animals, Inc. v. U.S. Bureau of Land

Magmt., 460 F.3d 13, 18 (D.C. Cir. 2006). The Supreme Court has explained that, "[a]s a general
matter, two conditions must be satisfied for agency action to be final: Firsttite mast mark

the consummation of the agency's decisiongfing processBennett v. Speab20 U.S. 154,

177-78 (1997)quotation marks omittedandsecond, "the action must be one by which rights or



obligations have been determined, or from which legal consequences wilfflvat 178
(quotation markemitted).

Here, the federal defendants assert that none of the EPA's adirensSIR
Assessment, the EC Process, or the Guidance Memorandualify as final agency action
within the meaning of the APA, and that thaintiff's claims must therefore lagsmissed.

Defs." Mem. re: Dismiss at 13. They maintdiat the EPA used the MCIR Assessment to
screen permit applications as only the first of several steps in the permitagggrand that the
MCIR Assessment therefore did not mark the consummation of the deialang process or
give rise to legal consequencdd. at 14. The federal defendants similarly argue that neither the
EC Process nor the Guidance Memoranduoank he consummation of the decisiaraking

process or give rise tnylegalobligations. Id. at 15, 17. Throughout thditings with the

Court the federal defendants emphasize what seems to be their core finality arghatehe
EPA's actions are not final because they do not mark the grant or denial of the panitsat

issue. Seeid. at 15 (quoting Chem. Mfrs. Ass'n v. EP26 F. Supp. 2d 180, 183 n.2 (D.D.C.

6 In deciding the question of finality, the Court must also assessigstign of whether the EPA's actions

constitute a de facto legislative rule, promulgated in violation of the AfAise and comment requirements. This

is so given the similarity between the second aspect of the finality agse#sanhether the action gives rise to legal
obligations or is one from which legal consequences-fland the standard for determining whether a challenged
action constitutes a regulation or a mere statement of pelleshether the action has binding effects on private
parties or on the agency," Molycorp, Inc. v. ERA7 F.3d 543, 545 (D.C. Cir. 1999), or, in other words, "whether
the agency action binds prieaparties or the agency itself with the force of law," Gen. Elecv.GEPA 290 F.3d
377,382 (D.C. Cir. 2002). Indeed, the District of Columbia Circuit hasgrézed the manner in which these
standards become interwined:

In order to sustain their position, appellants must show that the [aiedleguidelines] either (1)
reflect "final agency action," . . . or, (2) constitute a de facto rule aifgmorm that could not
properly be promulgated absent the neoelcomment rulemaking required byhft APA].
These two inquiries are alternative ways of viewing the questionebéfercourt. Although, if
appellants could demonstrate the latter proposition, they would implicitlyeptioe former,
because the agency's adoption of a binding norm obyiamlld reflect final agency action.

Ctr. for Auto Safety v. Nat'l Highway Traffic Safety Admj52 F.3d 798, 806 (D.C. Cir. 2006). Agency action,
however, can meet the first prong of Bennetttest without meeting the second. See, &gat 431 ("The
guidelines are nothing more than general policy statements with nddegm . . . Therefore, the guidelines cannot
be taken as 'final agency action,' nor can they otherwise be seen to @adiinding legal norm.").




1998),where the Court statetthe relevant question is not whether the action concludes a
decision[-Jmaking process . . . but whether the action concludeletigon[-Jmaking process"),
17 ("As with the [MCIR] Assessment and the EC Process, the Guidance doeslttana
consummation of the relevant decision[-] making process here, i.e., the review df permi
applications pursuant to the [Clean Water Act].aflprocess consummates in final agency
action only when a permit is issued, denied, or vetoed.").

The plaintiff counters that the federal "defendants' interpretation dityimatoo
restrictive, as it encompasses only the last possible agensjodetPl.'s Opp'n re: Dismiss at
24-25. It asserts that the issuance of the MCIR Assessment reflects the BRAds Bral
position concerning how it would screen all pending Section 404 permit applicationbgthat t
creation of the EC process retigthe settled, final position to establish an alternate permitting
framework, thus changing the legal landscape set forth in the 404(b)(1) messielnd that the
GuidanceMemorandunmarks he consummation of the decisiamaking process and has had
practical effects that have changed the legal obligabbtise permitting authorities, i.e., the
Corps and the state regulators, and the plaintiff's members who are seeking. geriai 2627.

The plaintiff points to both Appalachian Power Co. v. ERP@8 F.3d 1015 (D.C. Cir.

2000), andCropLife America v. EPA329 F.3d 876 (D.C. Cir. 2003), as supporting its assertions

that the EPA's actions here constitute final agency actioAppalachian Powepower

companies alleged that an EPA guidance doctimgyosed unauthorized requirements on states
in connection with the operation of permit programs under the Clean Air Act. 208tRQtb.
There, as here, the EPA argued that the guidance was not sulpjelatitd review because it

was neither finahgency actiomor a binding legislative ruleld. at 1020. The District of

Columbia Circuit however, disagreed, concluditigat



The short of the matter is that the guidance, insofar as relevant here, is
final agency action, reflecting settled agenasipon which las legal
consequences both fotafe agencies administering their permit programs
and for companies like those represented by petitioners who must obtain
[Clean Air Act] permits in order to continue operatihg.

Id. at 1023. There was @@nce inAppalachian Poweihat "State authorities, with EPA's

guidance in handere]insisting on continuous opacity monitors,", ide., compliance with the
standards set forth in the guidance. Nex€iapLife, theDistrict of Columbia Circuit
detemined that an EPA directive, which had been published in a press release and changed the
established practice of relying on third-party studies, was a binding regul&?9 F.3ct876.
The court held that He directive clearly establishe[d]substative rule declaring that third
party human studies are now deemed immedten EPA regulatory decisi¢gsjmaking," id. at
883, and further concludebatthe "disputed directive concretely injures petitioners, because it
unambiguously precludes the agency's consideration of all third-party human studiésdies., s
that petitioners previously have been permitted to use to verify the safetyr girtddicts.” Id.
at 884.

The federal defendants argue that the EC Process memoranda herdistindaeshed

from the actions iAppalachian PoweandCropLife because the EC process memoranda are not

binding on their face and the EPA explicitly stated they were not binding.' Refdyre:
Dismissat 34. The federal defendants further attempt to distinguish the Guidance by pointing
out that it was issued as an interim document and clearly stetétd face, that it would be

issued in final form in 2011ld. at 910. The federal defendants assert that the Court should

! The court acknwledged that the concluding paragraph of the guidance contained a disclaions,of s

indicating that the policies set forth in the document were intended sslgiuidance, did not represent final agency
action, and could not be relied upon to creafererable rights, but then pointed out that "this language is
boilerplate; since 1991 EPA has been placing it at the end of all of its guidanecesatts.” Appalachian Power

208 F.3d at 1023.




follow GemCounty Mosqub Abatement District. EPA 398 F. Supp. 2d 1 (D.D.C. 2005), in

which the court held that an interim EPA guidance advising a county mosquito atsgatig

that it did not need an NPDES permit to apply pesticides to waters was not final ageoicy

In Gem Countyalthough believing it did not need one, the plaintiff nonetheless sought an
NPDES permit because it had békreatened with being sued andsthensued by organic
farmers who assertetatthe pesticides usdd abatethe mosquitoethreatened their

certification as organic farmdd. at 4. The EPA advised the abatementity that its position

that it did not need an NPDES permvis correctwhich ultimately lead to dismiakof the case
due to the absen@# a case or controversgsboth partiesagreed that permitwas unnecessary
Id. at 8. In its rejectionof the plaintiff's argument that the interim guidance was a final rule, the
court found that the EPA hadhade cleathat the Interim @idance wagust that: interim

guidance a which public comment would be solicited and considered before issuing a final
interpretation and guidance. In its interim form, [the] guidance is interlgcata does not

finally determine legal rights or obligationsld. at 11. The court did explain, however, that "the

finality' element is interpreted in a 'pragmatic wall:"(quoting_ FTC v. Standard Oil Co. of

Cal, 449 U.S. 232, 239 (1980)Prawing from its analysis of the case and controversy
prequisie to its authority to exercise jurisdiction in the mattiee court concludedT o regard
EPA's interim guidance as final where it does not impose a legal obligation ito pdataits
would improperly and prematurely interfere with the process by whiggeancy reaches a final
position on madrs committed to its discretionGem Gity, 398 F. Supp. 2d at 11. Therefore,
the Court's finality assessment seems to hademore to do with what hadtually occurredn
response tthe guidance-the preservationfdhe status quo-and not the mere fathat theEPA

hadstatedthat the document it issued was interim and interlocutory.
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Here, becaustheagency actions more closely resemble those at issue in Appalachian

PowerandCropLife thanwas the situation before the Court in Gem Coutlitg MCIR

Assessment, the EC Process, and the Guidance Memoratiduget the criteria of final agency
actions. e federatlefendants'rew of what amounts to finality is too narrow, iags possible
for an agency to take final agcyactions during a permit asssrent process prior to actually
determiningwhether togrant or deny an application farpermit. Althoughthe federal
defendants stress theirfilings, and vigorously reiterated at the December 15, 2010 hearing,
that the MCIR Assessment, the EC Process, and the Guidance Memorandum impose no new
substantive requirements on permit applicatiges, e.g.Defs' Mem. re: Dismiss at 18
(asserting that the "Guidance does not . . . establish any new standards tleaeoippt amend
the existing statutorgnd regulatory requirements"), it is clear to the Courtttt@EPA has
implementech change in the permitting process.

It appear®bvious on the current recotftht the MCIR Assessment reflects the EPA's
final decision to evaluate pending permits to determine whether they would undergd the E

Process. As shown in Appalachian Paveereworking of the permitting process gives rise to

legal consequences for companies thast obtain those permits ¢perate 208 F.3d at 1023.
From the moment a perms screened pursuantttee MCIR Assessment, the EPA seems to be
imposing an additional step to the permitting process that is not contemplated dhgattfor
404(b)(1) guidelines. This is also true for the EC Process itself. Againhdlaotunents at

issue inAppalachian Powethe EC Process Memoranda impose unequivecgiirement®n

the exercise of regulatory authority regarding the pending permit appiis&tidccordingly, as

8 For example, the June 11, 2009 EC Process Memorandyinsti®y explaining that the "EPA and the
Corpshereby establish process for enhanced coordination.” Pl.'s PI Mot., Ex. 1 (June 11, 2009 Mduror
the Field on Enhanced Coordination Procedures) (emphasis added).

11



in CropLife, the EC Process "reflects an obvious change," 329 F.3d at 881, in the permitting
regime set forth in Section 404 of the Clean Water Act and in the regulations implepibat
provision. Thus, despite the fact that the 404(b)(1) guidelines provide thatvipdificatiors to
the basic application . of thesgg]uidelines will be made without rulemaking . . . under the
[APA]", 40 C.F.R. 8§ 230.2(c), seemgyuite apparent that the MCIR Assessment and the EC
Process enactechange in the basic application of the permittiraceduredor Section 404
permits. Accordingly, these changes to ttatuorily established process givise to the legal
consequences necessary to satisfy the second prongB#rhettfinality analysis.

While the Guidance Memorandumperhaps a closer call than the MGABsessmen
and the EC Procegs too, qualifies adinal agency action because, desfliterepresentation
that it is an interim document, it is nonetheless being applied in a binding manmeasdnekn
implementedn its current version even thoutlie EPA continues to receive comments about it.
Therefore, lbsed on the record before the Court at this time, it apfiedrhe EPA is treating
the Guidance as binding.e8Pl.'s Pl Mem. at 21 (quoting an EPA official as saying that the
"guidance stands" and "will continue to [be used to ensure] that mining permits rs3Medti
Virginia and other Appalachian states provide the protection required undet fad&ya The
EPA official's statemerntan only be interpreted as reflecting the EPA's settled, final stantse on
currentapplication of the Guidance Memorandwwen ifthis positionmay change at some
point in the future once the EPA promulgates a new version of the Guidance Memor&ehim.

Appalachian Power208 F.3d at 1022 (notirthat the"EPA may think that because the

Guidance . . . is subject to change, it is not binding and therefore not final action," butioancl
that "all lavs are subject to change. . The factHiat a law may be altered in the future has

nothing to do with whethet is subject to judicial reviewat the moment).
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Thus, unlike the guidance in Gem Couynthichmerely had theffectof preservinghe
status quo, the Guidance Memorandugne has practicaimpacton theplaintiff's members
seeking permits. In other wordiespite the EPA's assertions ttieg Guidance Memoranduis
only an interim document, the Guidaridemorandums being treated and applied in practice as
if it were final The practical impadmposed upompermit applicant®y the recent aitins of the
EPA are sufficient tasatisfythe Bennetfinality testbecause thé&finality' element is interpreted

in a 'pragmatic way.'Gem Gity, 398 F. Supp. 2d at 11 (quoting FTC v. Standard Qil Co. of

Cal, 449 U.S. 232, 239 (1980)c@rdNat'l Assh of Home Builders v. Nortgri#15 F.3d 8, 15

(D.C. Cir. 2005)"Finality resulting from the practical effect of an ostensibly-bording
agency proclamation is a concept [this Circuit has] recognized in the) geisitn’g Gen Elec.
Co. v. EPA 290 F.3d 377, 383 (D.C. Cir. 2002)).
2. Ripeness
"[R]epreseniing] a prudential attempt to balance the interests of the court and the agency
in delaying review against the petitioner's interest in prompt consideratitiaggdly unlawful

agency action,Florida Power & Light Co. v. EPA145 F.3d 1414, 1420-21 (D.C. Cir. 1998),

the ripeness doctrinequirescourts to considehe frameworkset forth by the Supreme Court in

Abbott Laboratories v. Gardne387 U.S. 136, 148-49 (1967). First, a court mustilata the

fitness of the issues for judicial decisionEla. Power & Light 145 F.3d at 1421 (quoting

Abbott Labs, 387 U.S. at 149).f b challenged decision is ndit" for review, "the petitioner

must show 'hardship’ in order to overcome a claitaak of ripeness.'Fla. Power & Light 145

F.3d at 1421. In assessing théthess prong, cour@valuaté'whether the agency action is final;

whether the issue presented for decision is one of law which requires no additiaral fa

13



development; and whether further administrative action is needed to clardgehey's

position." _Action Alliance of Senior Citizens v. Heckl&B9 F.2d 931, 940 (D.C. Cir. 1986).

The federal defendants assert that the plaintiff's claims sbheutsmissed becaudey
are notripe for review. Defs." Mem. re: Dismiss at 1$pecifically, the federal defendartgain
argue that the MCIR Assessment, B@ Process, and Guidance Memoranduwenot final
agency actions, and further, that their review "outside the xtooit@ specific permitting
decision would entangle the court in abstract consideratiddsdt 21. The plaintiff in turn
againcontends that the three actions at issue here constitute final agency actionsemtd pre
primarily, if not purely, legal questions for which further factual development ioahext ofa
specific permitting decision is unnecessary. Pl.'s OgpDismiss at 30, 34.

As explained above, based on the record currently before the theuMCIR
Assessmenthe EC Procss, andhe Guidance all appear ¢tonstitutefinal agency actions.
Moreover,the claims raised by the plaintiff, i.e., whether the actions constitute legislage r
and whether the EPA violated the notice and comment requirement of the APA, presignt

legal questionsSeeCement Kiln Recycling Coal.. EPA 493 F.3d 207, 215 (D.C. Cir. 200

(explaining that it is "welestablished that claims that an agency's action is ... contrary to law
present purely legal issues . . . [s]o, o claims that an agency violated the APA by failing to
provide notice and opportunity for commént. The federal defendants’ insistence on "specific
permitting decisions Defs. Mem. re: Dismiss at 2échoegheir argument that their actions
could not be final as they had not granted or denied any petrimassubjectedo the EC

process. This, however, misses the point of the plaintiff's claim: that tbesgrivself is

unlawful, and not simply any decisions that may result from the application of titatprSee

Pl.'s Opp'rre: Dismiss at 31 ("NMA's contention is that Defendants acted contrary to law in

14



issuing the EC Process Memoranda, which unambiguously dictated that the memaatida—
not existing regulations—would govern [pending] permit applications."). Thus, no factual
developments would clarify these issues or assist the Court in evaluatingnitié'plelaims.

SeeAppalachian Power08 F.3d at 1023 n.18 ("Whether EPA properly instructed state

authorities to conduct sufficiency reviews ofsiig state and federal standards and to make
those standards more stringent if not enough monitoring was provided will not turn on the
specifics of any particular permit."Accordingly, the Court finds the plaintiff's claims ripe for
reviewon the defedants' dismissal motioh
3. Standing
The irreducible constitutional minimum of standing contains three elements: (3)imju

fact, (2) causation, and (3) the possibility of redress by a favorableaeclsijan v. Defenders

of Wildlife, 504 U.S. 555, 560-61 (1992). These requirements apply whether an organization

asserts standing on its own behalf, or on behalf of its members. Havens Realty Corp. v.

Coleman 455 U.S. 363, 378 (1982). "[A]t the pleading stage, general factual allegations of
injury resulting from the defendant's conduct may suffice, for on a motion to dismgesume
that general allegations embrace those specific facts that are necessargtiotsambaim."”
Bennetf 520 U.S. at 168nternal quotations omitted)

The faleral defendants assert that the plaintiff has failed to establish the requisiyte inju
in-fact prong ofthe test foistanding because it has not shown that its members have suffered a
particularized and concrete injury traceable to the MCIR Assessment, th@&Ss, or the

Guidance MemorandunDefs." Mem. re: Dismiss at 30rhey again rely on the fact that "none

o Because the Court, pursuant e first element of the ripeness doctrine set forth by the Supremei€our

Abbott Laboratories, 387 U.S. 136 (1967), and clarified by this Circuit indeld*owe®& Light, 145 F.3d 1414
(D.C. Cir. 1998), concludes that the issues presented in this litigagidfitafor review, it need not address the
second, hardship factor of the ripeness t8&teFla. Power & Light 145 F.3d at 1421.
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of the permit applications subject to the process has been denied by the Corps orwetoed b
EPA." Id. The federal defendants' acknowledge thatplaintiff 'may allege procedural injury
based on its notice and comment claims,"bdt assert that deprivation of a procedural right
without some concrete interest affected by the deprivation is insufficiergate standingld.
The plaintif, however,asserts that "being subject to this additional, illegal process is itself
sufficientinjury for standing purposes,” Pl.'s Opp'n re: Dimiss at 40, an injury which ingurn
"threatening the financial viability of proposed mining projectg.” The plaintiff further alleges
that the delays in the permitting process its members have experienctdlarable to the EC
Process and that a favorable decistaleclaringthe EC Process and Guidance Memorandum
illegal—would redress thmjuriesits members are incurrindd. at 4%:42.

The Court agrees that the procedural injury alleged by the plaintiff is nmaorgubt that
stemming from the claimed notice and comment violations. While the plaintiff does alleg
notice and comment violations, its main point of contention is that the additional proegsed cre
by the EPA's actions has and will continue to cause its members "injury tbatrste and
particularized.'ld. at 39;_geid. (asserting that the "EC Process Memoranda have allowed [the]
Defendants to restart and pause the clock with respect to Section 404 permatiappligending
on March 31, 2009, even in instances where [the] EPA did not comment during the Corps'
designated comment period"). As noted above, on the record cubreftthg the Court, it seems
clear that the EPA has imposed additional procesties MCIR Assessment and the EC
Process-to the permitting procedures, atichtthese additional processes are not contemplated
or set forth in the 404(b)(1) guidelines. It atgapears that the Guidance Memorandum is being
applied in a binding manner. There is therefore suppoldir the plaintiff's allegationsf

injury in the form of notice andomment violatiorand more importantly so far as standing is
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concernedin theform of "additional, illegal process.” Pl.'s Opp'n re: Dimiss at 39. Thus, on the
record currently before,iand in light of the fact thaat the pleading stage, general factual
allegations of injury resulting from the defendant's conduct may sufBemietf 520 U.S. at

168, the Court can and does concltlts at this stage of the proceedingsplantiff's

allegations arsufficient to establish that it hasanding to maintain this suit.

V. The Plaintiff's Motion for a Preliminary Injunction

A. Standard of Review

District courts have the power to grant preliminary injunctions under Rule 65 of the
Federal Rules of Civil Procedure. Fed. R. Civ. P. 65. As a general matten,maefi
injunctions are "extraordinary" forms of relief and should be granted sparingixurékav.
Armstrong 520 U.S. 968, 972 (1997). "An injunction is designed to deter future wrongful acts,"

United States v. W.T. Grant C&45 U.S. 629, 633 (1953), and thus, while past harm is relevant,

the ultimate inquiry remains "whether there is a real and immediate threat of depgate”

D.C. Common Cause v. District of Colump&b8 F.2d 1, 8-9 (D.C. Cir. 1988).

In evaluating a motion for preliminary injunctive relief, courts must baldiitethe
[movant's likelihoodpf success on the merits; (2) the threat of irreparable injury in the absence
of an injunction; (3) the possibility of substantial harm to other interesteé@g&m the

issuance of an injunction; and (4) the interests of the publagner v Taylor, 836 F.2d 566,

575 (D.C. Cir. 1987). Although a particularly strong showing on one factor may conmgarsat
a weak showing on one or more of the other factorsitifl76, the movant must show that the

threat of irreparable harm is "likely," as opposedisi p "possibility."Winter v. Natural Res.

Def. Council, Inc.555 U.S. 7 (2008).

17



B. Legal Analysis

1. Likelihood of Success on the Merits

Unsurprisingly, the plaintiff argues that it is likely to succeed on the merits dhims.
The plairiff first asserts that the EC Proceserivbranda anthe Guidance are legislative rules
that were promulgated in violation of the APA. Pl.'s Pl Mem. at 12. The plaintifiefurt
maintains that the EPAas exceeded its statutory authority under the Clean Watgthact
National Environmental Policy Act, and the APAlL. at 24.

a. Whether he EPA's ActionsireLegislative Rules

As previously noted, the standard for determining whether an agency pronouniceanent

legislative rule is very similar to the secorldmneent of the Bennetinality analysis. A

legislative rule is agency action that has "the force and effect of lappalachian Power208

F.3d at 1020. Such a rule "grant[s] rights, impose[s] obligations, or producel[s] othicagni
effects on pnate interests;" "narrowly constrict[s] the discretion of agenagiaf$ by largely

determining the issue addres§ezhd "[has] substantive legal effecBatterton v. Marshall648

F.2d 694, 701-02 (D.C. Cir. 1980). A rule that effectively amendsalpgislative rule is a

legislative, not an interpretative ruldm. Mining Cong. v. Mine Safety & Health Admir995

F.2d 1106, 1112 (D.C. Cir. 1993). "[N]ew rules that work substantive changes . . . or major
substantive legal additions . . . to prior regulations are subject to the APA's procddiBes

TelecomAss'n v. FCC400 F.3d 29, 34-35 (D.C. Cir. 200@jtations omitted) If an agency

adopts a new position inconsistent with an existing regulation, or effects a swiesthatige in
the reailation, notice and comment are requiréd. at 35.
As explained above iregardto the Court'dinality analysis based on the record

currently before the Coutthe MCIR Assessmenthé EC Procgs Memoranda, and the Guidance

18



Memorandunall appear toqualify as legislative rules because they seemingly have attezed
permitting procedures under the Clean WaterlAathanginghe codified administrativeeview
process Thus, the MCIR Assessment, the EC Process, and the Guidance Memoadirsdiam

to "effectively amend" the Clean Water Act's permitting proc&ss Mining Cong, 995 F.2d at

1112,and represent the EPAdsloption of a new position inconsistent with an existing

regulation. U.S. TelecomAss'n 400 F.3d at 34-35. hE plaintiffhas therefore established that it

is likely to succeed on the merits of dleim that the challenged EPA actions are legislative rules
that were adoptenh violation of the APA's notice and comment requirements.

b. Whether The EPA Exceed its StatutoryAuthority

Under the APA, courts must hold unlawful and set aside agency actions found to be in
excess of the agencytatutory jurisdiction, authority, or limitations. 5 U.S.C. § 706(2)(C). To
determine whether an agency exceeded its statutory aythonder the APA, the Court must

engage in the two-step inquiry adopted by the Supreme @dlHhevron U.S.A, Inc. Watural

Res. Def. Councild67 U.S. 837 (1984). Under Chevrdfithe text ofa statuteshowsthat

Congress has directly addressed thestjon at issue, then the court and the agency must give
effect to the clearly expressed intent of Congré&eeid. at 842-43. If, however, the court
determines that an agency's enabling statute is silent or unclear with tespedssuat hand
the question for the coutthen becomewhether the agency's actimmbased on a permissible
construction of the statuté&eeid. at 843.

The plaintiff maintains that the EPA and the Corps are violating the plain langutge of
Clean Water Act. Ps Pl Mem. at 25. Specifically, it alleges that the M@Kgessment and the
EC Process moranda violate the congressional statutory division of authi@ityeen the two

agencies as set forth Section 404 of the Clean Water Act because they improperly expanded
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the EPA's role in Section 404 permitting decisiolts. Similarly, the plaintiff maintains that
the Guidance Memoranduraquires permitting authorities tequire adherence to the
conductivity levels designated in the Guidance Memorandumyéisugting in the EPA
overstepping thauthority it was grantednder Section 303 of the Clean Water Alct. at 28.
By promulgating this ragn-wide water quality standard and by applying it to Section 404
permits in addition to Section 402ermits, theplaintiff asserts thahe EPA hasignificantly
exceeded its statutory authoritid. at 30:31.

The federal defendants respond that the Clean Water Act authorizes coondinati
between the EPA and the Corps during the permit review process andsbxpagsires the
agencies to enter into an agreement to facilitate such coordin&teds.' Pl Opp'rat 23. They
contend that nothing more than this has been donassat that the Corps remains the final
decisionmaker with respect to issuance ofrpés, subject only to the EPA's exercise of its
404(c) veto authorityld. at 24.

Again, for reasons thatirror its finality analysisthe Court finds the plaintiff's
arguments more persuasive and agrees that the plaintiff is likely to prevtstlaim that the
EPAhas exceedeits statutory authorityAs tothe MCIR Assessmenthe EPA, and only the
EPA, evaluates pending permits to determine if they will be subject to the E€P1BI.'s Pl
Mem. at 8. It seems cleathowever, that Congress intended the EPA to have a limited role in the
issuance of Section 404 permits, and that nothing in Section 404 of the Clean Water Act gives
the EPA theauthorization to develop a new evaluation or permitting prasbgsh expands its
role. Likewise, it ems clear thatith theimplementation of th&uidance Memoranduthe
EPA has encroachagbon the role carved out fure statesinder the Clean Water Aby setting

regionwide conductivity standards. In short, the EPA has modified the Section 404tipgrmi
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schemeauthority notgrantedo it under the Clean Water Act, and has similarly taken an
expansive role beyond what was afforded to determiningSection 303 Water Quality
Standards. Accordinglyhe plaintiff hasalsoestablishedhat it will likely succeed in showing
that the EPAas exceedeits statutory authority under the Clean Water Bgiadopting and
implementing the MCIR Assessment, the EC Process, and the Guidance Memorandum.

2. Threat of Irreparable Harm

A preliminary injunction should issue only when irreparable injury is likely to occur i

the absence of an injunctioseeBrady Campaign to Prevent Gun VioleneeSalazar612 F.

Supp. 2d 1, 120§.D.C. 2009) (explaining that the Supreme CouiMimter rejectedas sufficient
for the purpose of acquiring a preliminary injunction the plaintiff's showing of a "pbgsiloif
irreparable harm). The failure to demonstrate irreparable hdignosnds for refusing to issue a
preliminary injunction, even if the other three factors entethe [preliminary injunction]

calculus merit such relief.Chaplaincy of Full Gospel Churches v. Engla#h84 F.3d 290, 297

(D.C. Cir. 2006). "[P]roving 'irreparable’ injury is a considerable bun@epiringproof that the

movant's injury iscertain, great and actuahot theoretical-andimminent creating a clear and

present need for extraordinary equitable relief to prevent HaRower Mobility Coal. v.

Leavitt, 404 F. Supp. 2d 190, 204 (D.D.C. 2008)alton, J.)(quotingWis. Gas ®@. v. FERG

758 F.2d 669, 674 (D.C. Cir. 1985)) (emphasis in originalthiBCircuit, it is "well settled that
economic loss does not, in and of itself, constitute irreparable h&kis."Gas Go. 758 F.2dat
674. However, economic loss that threatens the survival of the movant's business can amount to

irreparable harmPower Mobility Coal.404 F. Supp. 2d at 204.

Here, the plaintifasserts thatstmembers face likelyreparable harm in three respects:

(1) its"small business members are likely to beeair out of busiass by the delays in permitting
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... resulting from the Guidancg2) its"members are likely to incur substantial economic
losses as a result @Edditional] permifting] conditions being imposed under the Guidance
[Memorandum(; and (3) "the EC Process and Guidarif#emorandumiare impermissibly
interfering with the exercise of private property rights." Pl.'s Pl Me/356.

The federal defendant®unterall three of these argumentBirst, they point out that the
president of Best Coal, whose declaration the plaintiff offers to support ilsbarsiaess
argumentfails to satisfy the irreparable harm standard because it merely states that hi
"company will be out of businesgthin [eighteef months if*it does not receive thequisite
mining permits. DefSPI Opp'n at 30, 33Second, the federal defendants assert that the alleged
economic losseislentified by the plaintiff are "compliance costsl:' at 35, and thahe plaintiff
has not demonstratédese costs threatemet survival of the plaintiff's membsbusinesses to
the degree required tavercomethis Circuit's rule that economic losss not constitute
irreparable harmsld. at 3536. Third, thedlederal defendants argue tl@atinding by this Court
that the tpe of environmental regulatioas issue irthis case amount tan infringement on
property rights would "creatde factoirreparable harm across much of the field of
environmental regulation, given that environmental regulations often place conditithesuse
of private property."ld. at 3839. Lastly, the federal defendants contend tthaplaintiff's
"delay in seeking injunctive relief, though not dispositive, can 'militate agaiinsding of

irreparable harni. Id. at 40 (quotindMylan Pharm, Inc. v. Shalala81 F. Supp. 2d 30, 44

(D.D.C. 2000).
The Court agrees with the federal defendants' position that the plaintiff has not shown
that its small business members face irreparable harm in the form of certain orntnmine

business closings due to delaysaneiving permitgaused byhe Guidance Memorandum. In
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Power Mobility Coalition a case in which national association whose membership included

manufacturers and suppliers of motorized wheelchairs sought an injunction enjoining
enforcemenof the Department dflealth and Human Services regulations that changed the
reimbursement structure under Medicare for motorized scooters, 404 F. Supp. 2dlas 192,
Court held that the plaintiff had not demonstrated that the new regulation woulchogusdts
members irreparable harm as a result of being fovaedf businessld. at 205. There this
Court considered a declaration from the president of one member company in whatiedhe st
that"if the new rule takks] effect as planned. .[it is anticipated] that Mr. Mobility will wind
down its operations and stop doing business apg@isuof mobility equipment ififive or six
months]™ 1d. at 204 (quoting Declaration of Philip DeLernia). The Court determined that
because the plaintiff was "basically predicting that martheif claims for reimbursemeént
would be denied, the "plaintiff's claim of imminent harm [was], at best, remoteeaadlative."
Id. at 205.

Here, as the federal defendaafgly recognize, the plaintiff's only sogrt for its claim
that its small business members will be driven out of businegelpgrmitting delay®eing
occasioned by the EPA's actiaeghe declaration dRandy Johnson, president of Best Coal,
Inc.’® Mr. Johnson asserts that

[o]Jur company isn a crisis. We want to finish oditen] yearplan but we

are notmining the tonnage sufficient to support even our equipment

payments. Weurvived to this point in 2010 with cash from prior years

profit butthat cash isnow gone. We literally exist fro week to week.

We have co$s$] that cannot be recovered if the NPDES and Section 404

permits are not issued. Todaye aremining every possible ton to pay our

empdoyees, vendor bills, and bank note payments. If these permits are not
issual, wewill be out of business within [eighteen] months.

10 Indeed, this small business argument consumes only two paragraphs ofiti pkb-page

memorandum in sygort of its motion for a preliminary injunction, and is not mentionedtadever in its reply in
support of its motion for a preliminary injunctio&eePl.'s PI Mem. at 37.
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Pl.'s Pl Mem., Ex. 4 (Declaration of Randy Johnson ("R. Johnson Decl.")) § 19. Mr. Johnson
further maintains that (i) the company’s total lostenue from 2009 and 2010 was nearly $6.7
million; (ii) the company laid off five of its twentgightemployees; and (iii) the company will
likely need to lay off more employees angkl[] equipment to lower [its] cdsf and loan debt
in the very near future.™ Pl.'s PI Mem. at 37 (quoting R. Johnson Decl. § 18). Altiugh,
Johnson claims that Best Coal has lost revenues totaling $6,686,751, Pl.'s Pl Mem., Ex. 4 (R.
Johnson Decl.) 1 18, he does not offer a projection of anticipated future losses, tierthat to a
accounting of the company's current assatexplainwith any specificityhow he arrived at the
conclusion that he would be forced out of business in eighteen months.

While Mr. Johnsols representations raise legitimate concerns about the current and
future health of his company, hdeclaratiorfalls short of what is necessary to merit a finding of

irreparable harm. Much like the plaintiff Fower Mobility Coalition the plaintiff here is

offering nothing more than a "predict[ion]" that is "at best, remote and speculai0é.F.
Supp. 2d at 205. Something more than Mr. Johnson's conclusory projection is necessary to show
that any othe plaintiff'ssmall business members currently face certain, imminent business
closings. Accordingly, there is no ™clear and present need for extraorduaitgbé relief to
prevent harm."ld. at 204 (quotingVis. Gas ®., 758 F.2d at 674).

Likewise, the Court finds that the plaintiff has not shown to the degree required by law
that its members are likely to incur substantial economic losses as a réisetadditional
permitting conditionsmposedoy the Guidance Memorandurihile it is true that "if a movant
seeking a preliminary injunction ‘will be unable to sue to recover any monetaagda against'
a government agency in the future because of, among other things, sovereign immundig| fina

loss can constitute irreparable injury,” Pl.'s Pl Mem. at 38 (quoting Brendsdloe 6ffFed.

24



Hous. Enter. Oversigh839 F. Supp. 2d 52, 66-67 (D.D.C. 20Ghg fact that economic losses

may be unrecoverableds not absolve the movant from its "considerable burden" of proving

that those losses ateertain, great and actual.Power Mobility Coal. 404 F. Supp. 2d at 204

(quotingWis. Gas @., 758 F.2d at 674) (emphasis in original).

Althoughthis Circuit has not specifically addressed the issue of how recoverability of
economic losses should fit into the irreparable hanadysis, this Court has confronted the issue
and repeatedly held that recoverability of the claimed losses is beteanentfor consderation

First, inBracco Diagnostics, Inc. v. Shala#3 F. Supp. 20 (D.D.C. 1997), a case in which

medical device manufacturers sought a preliminary injunction to enjoin FD#xatiie Court
found that the "plaintiffs’ greater financial costs, whack ongoing, can never be recouped.
at 29. The Court went on to find that while the injury to plaintiffs was 'admitesgigomic,’
there [wa]s 'no adequate compensatory or other corrective religtaéd] be provided at a

later date, tippinghe balance in favor of injunctive reliefld. (quotingHoffmannLaroche Inc.

v. Califang 453 F. Supp. 900, 903 (D.D.C. 1978Mding that "[tlhe possibility that adequate
compensatory or other corrective relief will be available at a later dates ordinary course of
litigation, weighs heavily against a claim of irreparable harm")Bratcq however, the court
also determined that the plaintiffs had shown "two primary sources of non-spegswdaigoing,
and imminent harm." 963 F. Sugi.2829. Next although this Court held fReinermarthat
"where . . . the plaintiff in question cannot recover damages from the defendant due to the
defendant's sovereign immunity, . . . any loss of income suffered by the plainmtiéparable

per s¢' Fenerman v. Bernandb58 F. Supp. 2d 36, 51 (D.D.C. 2008) (Walton, J.) (emphasis in

original), the Court also recognized th#te alleged injury must be of such imminence that there

is a clear and present need for equitable relief to prevent irrepasabié hid. at 50 (quoting

25



Wis.Gas @., 758 F.2d at 674). Lastly, in Sherley v. Sebeli@! F. Supp. 2d 63 (D.D.C.

2010), a case in which the plaintiffs sought to enjoin the Department of Health and Human
Servicedrom applying National Institute of Hi&h guidelines regarding the funding of medical
research that usesdnbryonic stem cells, the Court concluded "[t]here is no #feefact remedy

for this injury because the Court cannot compensate plaintiffs for their lost oppotturgceive
funds . . . . Accordingly, plaintiffs would suffer irreparable injury in the absence of th
injunction.” Id. at 72. However, earlier in its opinion, the court noted that "[f]irst . . . the alleged
injury must be of 'suchmminencethat there is a 'clear and present need' for equitable relief to

prevent irreparable harm . . [and s]econd, the plaintiff's injury 'must be beyond remediation.™

Id. (quotingWis. Gas Cq.758 F.2d at 674emphasis in original)Braccq Feinermanand
Sherleydemonstrate thakecoverability of monetary losses caand shouldhave some influence
on the irreparable harm calculus, but that recoverability is but one factor thencsticonsider
in assessing alleged irreparable harm in the form of economic losses. riwottig, tle mere
fact that economic losses may be unrecoverable does not, in and of itself, compebgeofindi
irreparable harm?

If a plaintiff has shown that financial losses are certain, immiaewltinrecoverable,

then the imposition of a preliminary injunaties appropriag and necessariiere, however, the

1 Moreover the Tenth Circuit case cited by the plaintifits memorandum gporting its motiorfor a

preliminary injunction seems to confirm this conclusion. Although thet co@hamber of Commerce v.
Edmondson594 F.3d 74277071 (10th Cir. 2010), found that "imposition of monetary damages that caneot la
be recovered fareasons such as sovereign immunity constitutes irreparable injuritedtas authority for that
finding an earlier Tenth Circuit cagéhich determinedhat"[a]n irreparable harm requirement is met if a plaintiff
demonstrates significant rik that heor she will experience harm that cannot be compensated after the fact by
monetary damage." Id. at 771 (quotiBceater Yellowstone Coal. Flowers 321 F.3d 1250, 1258 (10th Cir.
2003) (emphasis addedEdmondsortan be further distinguished from tpkaintiff's situation in this case because
it dealt with the actual imposition of fines on businesses that failechiplgavith a state law on the employment of
illegal immigrants, i.e., the actuphymentof money by the plaintiffo the authority from which it was then
unrecoverable, whereas hgitee plaintiff claims that the injury is economic loss due to (1) delay inmong or
starting mining projects, and (2) in one instance, the cost of condutditional tests to comply with the
Guidance.
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plaintiff has not demonstrated the certainness or the immineraocey @f its membersosses. In
fact, and perhaps most importantly to this discussion of the role of recoverabitigy in t
irreparable harm calculuthe plaintiff has not even showlmatthe losses areholly
unrecoverable. While the plaintiff has correctly asserted that it cannetremmnomic losses
in the form of money damages from the EPA and the Corps due to sovereign immunity, the
plaintiff has not demonstrated how or why these losses cattimatelybe recovered and
when the mining projects in questiare permitted to proceedeeDefs.' Pl Surreply at 4
(recognizimg that the Higgins Declaration, Pl.'s Opp'n re: Dismiss ZBXDeclaration of James
C. Higgins ("Higgins Decl.")| 9 itself asserts that the resolution of this case in favor of the
plaintiff would allow reinstatement of his company's mining plans, and arguindnihatduld
allow the company to recoup all or most of the alleged lost revéhue).

Nonetheless, even assumarguenddhat the purported losses are totally beyond
remediation, the plaintiff has stitiot shown that they are imminent or certain. The Court has no
reason to doub¥lr. Higgins's asseintn that the "coal mined from the Paynter Branch South
Mine could have produced revenues of about $189 million at today's current sales pisce," P
Opp'n re: Dismiss, Ex. 24 (Higgins Decl.) 1 8, or his statement that "otltier.cosas a result of
[the decision to forego the removal of the coal reserves at Paynter Branch Soefim®lude
the costs of relocating two spreads of equipment, . . . the relocation of about 20 entployees

other mines|,] and the severing of about 20 employeesExd.24 (Higgins Decl.) 1 8. hese

12 Mr. Higgins is the Chief Engineer for Simmons Fork Mining, Inc. and provielesces to Paynter Branch

Mining, which operates the Paynter Branch South Mine in West Véargind whose Section 404 permit application
is one of those subject to review untlee EC Process. Pl.'s Opp'n re: Dismiss, Ex. 24 (Higgins Decl,)3[TMr.
Higgins asserts that since January 2010, Paynter Branch Mining hasdatlader quality data in an attempt to
meet the conductivity level set forth in the Guidance, an enddhaat has cost it $114,000d., Ex. 24 (Higgins
Decl.) § 7. Mr. Higgins further maintains that the permitting delewe rendered infeasible proceeding with the
Paynter Branch South Mine project, forcing Paynter Branch Mining to foregettievalof coal reserves from that
mine. 1d., Ex. 24 (Higgins Decl.) 8.
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however,are examples of past harm, resulting from a decision made before this case ever
reached this Court. Mr. Higgins does not provide any information on currently planned er futur
projects in jeopardy or at risk of incurg losses?® While the plight of the workers allegedly

fired by Paynter Branch Miningurportedly due to the delay in the permitted process is
unfortunate,hat does not change the f#tat "the purpose of an injunction is the prevent future

violations." W.T. Grant C9345 U.S. at 633 (emphasis added). Thus, while past harm is

relevant, the ultimate inquiry remajriavhether there is a real and immediate threat of repeated

injury.” District of Columbia Common Causg58 F.2dat 89 (quoting O'Shea \Littleton, 414

U.S. 488, 496 (1974) (emphasis added). Accordingly, whether or not they may ultimately be
recovered, the plaintiff has not shottrat there is #hreat of future substantial losses that
warrantthe mposition of the "extraordinatyemedyof injunctive relief. Mazurek 520 U.Sat
972.

To conclude its examination of the plaintiff's allegations of irreparable,ltbenCourt
need merely state that it agrees with the federal defendants that the plangiffreent thathe
EC Process and Guidance are impermissibly interfering with the exerciseadé property
rights is "baseless Defs.' Pl Opp'n at 38. Indeed, the cases relied upon by the plaintiff do not
support a finding thagnforcement ofhe type of environental regulatiosat issue here qualify

asaninfringementon the property interests of the plaintiff's memb&seRoDa Drilling Ca v.

Siegal 552 F.3d 1203, 1211 (10th Cir. 20@8inding that the record clearly established that

13 The same is true of the-mining projects described in the declaration of William Wells, the Vice Prdside

of United Coal Company. Pl.'s Pl Mem., Ex. 9 (Declaration of Willianti&Vér.) 17 2826. But even assuming,

for the sake of argument, that Mr. Wells had identified pending futasedg it is unclear that the losses would be of
the magnitude required in this Circuit to warrant the imposition ohtjue relief, i.e., th losses would threaten

the survival of the busines§eePower Mobility Coal. 404 F. Supp 2d at 204 (observing that only economic loss
that threatens the survival of a movan'ts business amountsparabdée harm); Defs.' Pl Opp'n at 36 & 36 n.20
(noting that although the Wells declaration does not provide a numeric figureasibéethe losses purportedly
suffered from the decision to forego the reclamation project, UnitedsCeaénues totaled more than $500 million
in 2008).
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RoDa was being deniat$ right to interest in its real property because it had been "denied
unfettered ownership" due to the defendant's refusal to transfer relrartit concluding that
"while being denied record title, RoDa simply cannot participate in the daygpertions of its

own interests, and the damages arising from that are incalcy|dddftesne v. Village of

Williams Bay, 865 F.2d 877, 883 (7th Cir. 198®) & suitseeking to bar demolition of buildings
on the plaintiff's land, the court notdtht '[a]s a general rulanterference with the enjoyment or
possession of land is considered irreparable [because] land is viewed as a unique tyofmmodi
which monetary compensation is an inadequate substitute," but thoatral similar rule should
not necessanlapply to buildings located on a piece of real estate as buildings, unlike land, can
be repaired or replacedClearly, theséwo cases do not present issues even remotely
comparable to those presentedhis case.

While the plaintiff's assedn that a preliminary injunction "in this case will do nothing
more than restore the regulatory environment that existed prior to the unlawfah#ipplof the
EC Process and the Guidance to coal mining operations,” Pl.'s Pl Memnatyie truethe
fact remains that the plaintiff has made an inadequate showing of irreparableTiermssuance
of a preliminary injunction to "restore" the previously existing regulatoxyrenment would not
be in line with the purposes of injunctive relia$ theultimate inquiry would still remain

"whether there is a real and immediate threat of repeated injDt@.'Common Cause358

F.2dat 8-9.

3. Possibility of Substantial Harm to Other Interested Parties

Having concluded that a showingiokparable ham is lacking it is not necessary to

engage in a lengthy discussion of the remainingfaetors,seeChaplaincy of Full Gospel

Churches454 F.3d at 297 (holding that the failure to demonstrate harm provides "grounds for
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refusing to issue a preliminangjunction, even if the other three factors entering the [preliminary
injunction] calculus merit such relief'andthe Court willthereforeaddress theranly briefly.

Seeid. at 304-05 (observing that "[i]t is of the highest importance to a proper review of the
action of a court in granting or refusing a preliminary injunction that there shotda be
compliance with [Federal Rule of Civil Procedure] 52(a)," which provides that wimgmdea
preliminary injunction a district coufshall . . . set forth the findings of fact and conclusions of
law which constitute the grounds of its action.” Fed. R. Civ. P. 52(a)).

The plaintiff maintains that a preliminary injunction in this case will not harm the federal
defendants or the defendant intervenors as it "will do nothing more than rest@gulatory
environment that existed prior to the" MCIR Assessment, the EC Process, and the&uida
Memorandum. Pl.'s PI Mem. at 41. Both the federal defendants and the defendant intervenors
on the other hand, a=$ that'significant environmental interests are at stake here." Defs.' Pl
Opp'n at 41. Whil& may be trughat the challenged EPA actions were "designed to
significantly reduce the harmful environmental consequences of Appalachiarestoal
mining operations, while ensurirthat future mining remains consistent with federal laves,"
these environmental interestshe actual environmental impact of surface mintage not
currently before the Court. It may well be the case that the MCIR AssatssheeEC Process,
and the Guidance Memorandware necessary protect the environmergspecially considering
the assertion made by counsel for the defendant intervenors that the substgaotreenents of
the Clean Water Act were essentially ignored byptther Administration, but the Court need not
make that assessment now. Whether the current or the prior Administratimms act in
compliance with the APA and the Clean Water Act is an inquiry that can be lafidtrer day.

And the most the Court can say about whether other interested parties would be lyaimeed b
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issuance of an injunction is that none of the parties before the Court, based on the record
currently beforat, have made a sufficiently compelling case to tip the scales irfdkerr.

4. The Interests of the Public

The plaintiff maintains that a preliminary injunction is in the public interest as it would
protect "the integrity of the administrative regulatory proceassi'because the public has a
strong interest in developing domestic sources of energy and job greiwthPl Mem. a#2-43.

On the other hand, the federal defendastsert that the public interest is served by allowing the
Corps and the EPA to complete their review and consideration of permit appBdaten
thoughtful and considered manner. Defs.' Pl Opp'n at 42. The Court, howevergefthds of
theseargumentsleterminative of whethgareliminary injunctive reliehould be granted in this
case
V. Conclusion
For the above reasons, the federal defendants' motion to dismiss and the plagtitffis m

for a preliminary injunction are boENIED .**

/sl
Reggie B. Walton
United States District Judge

14 The Court has issued a contemporaneous Order consistent with thisaiidomorOpinion.
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