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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

GAYLE GEORGE,
Plaintiff,
V. Civ. Action No. 10-1359 (ABJ)
BANK OF AMERICA N.A.,

Defendant.
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MEMORANDUM OPINION

In this civil action filedpro se plaintiff sues Bank of America, N.A. (“BOA)inder the
Truth in Lending Act (“TILA”), 15 U.S.C. §8 1604t. seq' In addition, plaintiff sues defendant
for fraud and other common law tort§he complaint arises from the refinancinglanuary 2007
of plaintiff’'s mortgage loan on her primary residence in the northwest quadrant of the District of
Columbia.

Defendantmoves to dismiss undérederalRulesof Civil Procedure3(a) for failure ©
satisfy the minimal pleading requirements, 12(b)(4) for insufficient ga®ic 12(b)(5) for
insufficient service of procesand 12(b)(6) for failure to state a claim upon which relief may be
granted. In the alternative, defendant moves for a more definite statement uleldr2fe).

Upon consideration of the parties’ submissions, the ¢mua$ that this action is timbarred and,

thus,will grant defendant’s motion to dismiss under Rule 12(5)(6).

! Plaintiff also invokeswithin the allegations of the complaittte relatedHome Ownership and
Equity Protection Act (“HOEPA"),see1l5 U.S.C. 88 1602(aa), 1639nchthe Real Estate
Settlement Procedures Act (‘RESPA"), 12 U.S.C. 88 280%eq

2 Given this disposition, theourt will not address defendant’s remaining defenses, which also
provide ample grounds for dismissing ttese.
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BACKGROUND?®

On January 30, 2007, plaintiff execute@®eed of Trust an@ Fixed Rate Interesbnly
Note to Bank of American which she promised to pay, in return for the loan, the amount of
$417,000, at an annual interest rate of 6.@28cent; thepromissorynote was secured by
plaintiff's property at 412 Quackenbos Street, N.W., Washington, D.C. 2804rh. of Law in
Support of BOA’'s Mot. to Dismiss Pl.’s Compl. or Alternative Mot. for a More Definite
Statement (“Def.’s Mem.”) [Dkt. # 8], Exs. A (Deed of TrysB (Note); seeCompl. at 1
(“Petitioner entered into a consumer contract for the refinance of a priemdgnce . ... ").
On July 1, 2010, defendant initiated foreclosure proceedings against the pbypsehedulinga
foreclosure sale on August 4, 201d., Ex. C (Foreclosure Notice)At the time, plaintiff owed
approximately $481,607.7Td. at 1.The foreclosuresaledid notoccuron the schedulediate
SeeBOA'’s Reply to Pl.’s Opp’n to Def.’s Mot. to Dismiss Pl.’s Com({Def.’'s Reply”) [Dkt.
#17]at 8

On August 13, 2010, plaintiff filed the instant action, alleging that defendantdacati
concert and collusion with others, induced Petitioner to enter into a predatory loamegfte. .
. [[,] committed numerous acts of fraud . . . .[,] failed to make proper notices tmriretithat
would have given [her] warning of the types of tactics used [to defraud her], [and¢atialge
fees at settlement.” Compl. at 1.

Plaintiff lists the following six causes of action: Breach of Fiduciary Duity; at 13;*

® The complaint includes &ngthy narrative about the “General State of the Real Estate
Industry,” Compl. at 26, thatis well beyond the scop# the instant action. The court will recite
only those facts pertinent to the resolution of pl#fistparticular claims.

* Because the complaint appears to be misnumtareéglaintiff has not numbered the pages of
her opposition, theourt when referring to plaintiff's documentsiill cite the page numbers
designated by the electronic docket syste



Negligence/Negligence Per sel. at 14; Common Law Fraudd.; Breach of the Implied
Covenant of Good Faith and Fair Dealind, at 15; Violation of Truth in Lending Act, 15
U.S.C. 81601et seq., idat 16;andIntentional Infliction of EmotionaDistress(“IlED”) , id. at
17. She seeks, among othaunctive relief,rescission of the loan contraand “disgorgement
of all amounts wrongfully acquired by Defendahtsld. at 18. Plaintiff also seeksactual
monetary damages” of $473, 599.15, and punitive damages of $1,420,71@i7.45.
ANALYSIS

LEGAL STANDARD

“To survive a [Rule 12(bJ6)] motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief that is plausitdéame . . . . A claim
has facial plausibility when the plaintiff pleads factual content that allows thietoodraw the
reasonable inference that the defendant is liable for the misconduct allégdroft v. Igbal--
- U.S.----, 129 S.Ct. 1937, 1949 (2009) (internal quotation marks and citations onsttedell
Atlantic Corp. v. Twombh550U.S. 544, 555 (2007) (a plaintiff's “[flactual allegations must be
enough to raise a right to relief above the speculative level . . . .”) (ogatinitted).“ A motion
to dismiss may be granted on statute of limitations grounds only if apparenthiediace of the
complaint! Johnson v. Long Beach Mrtg. Loan Trust 2@0#451 F. Supp. 2d 16, 39 (D.C.
2006) (citations omitteclseeRamirez v. Dep’t of Justic®94 F. Supp. 2d 58, 63 (D.D.C. 2009)
(“[T]he Court may grant a motion to dismiss as untimely only ifcthraplaint on its face is
conclusively timebarred. . . or if no reasonable person could disagree on the date on which the
cause of action accruedl(titations and internal quotation marks omijted

In ruling on a Rule 12(b)(6) motion to dismiss, the court “may consider only the facts

alleged in the complaintfand] any documents either attached to or incorporated in the



complaint” EEOC v. St. Francis Xavier Parochial Schobl7 F.3d 621, 624 (D.C. Cir. 1997)
or those “documentspon which the plaintiff's complaint necessarily relies producednot by
the plaintiff in the complaint buty the defendant in a motion to dismisdinton v. Corrections
Corp. of Amer, 624 F. Supp. 2d 45, 46 (D.D.C. 2009) (citations and internal quotation marks
omitted); accord Kaempe v. Myers367 F.3d 958, 965 (D.C. Cir. 2004). In addititre court
may considefmatters of which . . judicial notice” may be takeleEOC 117 F.3dat 624, such
as “public records,Kaempe 367 F.3d at 96kcitations omitted)’
1. DISCUSSION

Defendant argues that all of plaintiff's claims are barred by the applicalblgestH
limitationsbecause she failed to file this action within three years of accBggDef.’s Mem. at
18-21. Plaintiff countersthat “[tlhe statute of limitation[s] would begin to tdiic] from
10/10/2007,” when the deed of trust was allegedlyréaorded.” Pl.’s Opp’n to Def.’s Mot. to

Dismiss Pl.’s Compl. (“Pl.s Opp’n”) [Dkt. # 15] at 8.

®> In her opposition, plaintiff “contests the authenticity of the note presentecfepdant as

Exhibit B” and that of the deed of trust because defendant allegedly has noitedowifi Fed.

R. Evid. 901 and 902Pl.’'s Opp’n at 45. She does not contest the documents’ content. As
stated, the court may consider a document supplied by defendant in a motion to ifli%hress
complaint necessarily relies” on the document and when, as here, there is no dispuitecthat

the document is what “its proponent claims.” Fed. R. Evid. 901(a). Because the Note and Deed
of Trust produced only by defendant are the integral documents underlying this actiamurthe c
may consider them without converting the instant motion to dismiss to onsufomary
judgment under Rule 565ee Hinton624 F. Supp. 2d at 467 (citing cases)f. withSolomon v.
Falcong --- F. Supp. 2d---, No. 092210 (ABJ), 2011 WL 2342759, abiD.D.C. June 15,
2011)(rejecting consideration of document outside the camplvhere “plaintiff [had] referred

to the absence of the document in her complaint . .. Fuijthermore, defendant correctly
counters that the court may take judicial notice of the Deed of Trust because puidia
document recorded with D.C. Land Records. Def.’s Reply at 6, Ex. C.



A. TheTiming of the Federal Claims

“Affirmative actions under TILA, are generally required to be brought within eaeof
the violation . . . and actions for rescission must be brought within three days after
consummation of the transaction, or in the event the relevant disclosures weremaele,
within three years after consummationri re Dawson 411 B.R. 1, 120 (Bankr. D.D.C. Apr.
9, 2008) (citing 15 U.S.C. 88 1635(a),(f), 1640(e}pntrary to plaintiff’'sposition for which she
has cited no authority, @ause of action accruesder the TILA “no later than the settlement
date” of the loan. Id. at 20 (citation omitted)accordWinstead v. EMC Mortgage Cori21 F.
Supp. 2d 1, 4 (D.D.C. 2009) (denying motion for emergency relief to prevent property
foreclosure);Johnson451 F. Supp. 2d at 39ee Findlay v. CitiMortgage, Inc-- F. Supp. 2d
--, No. 102091 (RBW), 2011 WL 4442478, at *4 (D.D.C. Sept. 26, 2011) (concluding “that the
plaintiff's TILA damages claim is timbarred under 8 1640(e)’s oiyear limitations period as
discerned from the face of the Complaint . . . .Similarly, aRESPA claim must be brought
within one or three years of the settlement date, depending on the claimed vioB&ieh2
U.S.C. §8 2614;Hardin v. City Title & Escrow Cq.797 F.2d1037, 1039(D.C. Cir. 1986)
(“Section 2614 is identical in all material respects to 15 U.S.C. § 1648&}ime limitation
applicable to [the TILA.]");Palmer v. Homecomings Financial LL677 F. Supp. 2d 233, 237
(D.D.C. 2010) (“A cause of action undghe RESR] accrues on the date of the closfhg.
(citations omitted) Winstead 621 F. Supp. 2dt 34 (same);see alsoFindlay, 2011 WL
4442478, at *7 (finding “plaintiff's RESPA claim . . . tin@arred as discerned from the face of

the Complaint.”)®

® The District of Columbia Circuit hasterpretecthe time limitations for bringing claims under
the TILA and the RESPAs “jurisdictional” and “not subject to equitable tolling under the
doctrine of fraudulent comalment.” Hardin v. City Title & Escrow Co 797 F.2d 1037, 1039
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It is undisputed that the settlement dafdhe Note was January 30, 2007. Therefore,
plaintiff had until January 30, 2008, to bring her damages claim under the TILA arfdARES
and until January 30, 201® bring herescissiorclaimunder the TILA See generallyFindlay,
2011 WL 4442478, at *3; Solomon v. Falcone-- F. Supp. 2d---, No. 092210 (ABJ), 2011
WL 2342759, at *4 (D.D.C. June 15, 20Xd)smissing only TILA damages claim as untimely)
The filing of the instant complaintn August2010occurredwell beyondthe longer limiations
period of three years. Hence, the court finds that the TILA and REBHAsare timebarred.

B. TheTimingof theD.C. Tort Claims

Plaintiff's remaining tortclaims of fraud, contract breach, negligen@nd IIED must
suffer the same fate as the federal clanasausehe District of Columbia limitationperiod for
bringing such claimgs, at the longest, three years from the time the action acoruddnuary
30, 2007.SeeD.C. Code § 12-301(8) (applicabtedlaims “for which a limitation is not
otherwise specially prescribed”)-urthermore as with the TILA and RESPA claims, plaintiff
hasprovided no basis foequitable tolling. In her opposition, plaintiftlarifies somewhaher

fraud claim from whichthe remaining tort claims appear to sters,a challenge tthe validity

(D.C. Cir. 1986);but see Arbaugh v. Y & H Carp546 U.S. 500, 510 (2006) (clarifying
generally“that time prescriptions, however emphatic, are not properly typed jurcsuati)
(quotingScarborough v. Principi541 U.S. 401, 414 (2004)) (internal quotation marks and other
citations omitted)Hughes v. Abell--- F. Supp. 2d--, 2010 WL 4630227, at *1x01 (D.D.C.
Nov. 16, 2010) (Bates, J.) (questioning the continuing vitality of Harglin'sdictional analysis
in light of Arbaud); cf. with Chen v. BellSmith 768 F. Supp. 2d 121, 149 (D.D.C. 2011)
(acknowledging that “courts in this district have continued to treat Hardin a$ lgav with
respect to RESPA's statute of limitations”) (mtBlackmorMalloy v. U.S. Capitol Police Bd
575 F.3d 699, 705 (D.C. Cir. 2009)) (other citations omittda)the extent that equitable tolling
may apply, plaintiff has not stated any facts to satisfy the “high hurdle forabtgpuitolling,
[which] allow[s] a statute to be tolled ‘only in extraordinary and carefully circulmsdri
instances’ "Communications Vending Corp. of Arizona, Inc. v. F.C365 F.3d 1064, 1075
(D.C. Cir. 2004) quoting SmitkHaynie v. District of Columbia 155 F.3d 575, 580
(D.C.Cir.1998)).



of the Deed of Trust dated January 30, 2008he allegesinter alia, that the document was
“fraudulently prepared by including [BOA] as lender, trustee, and allegeefibary,” andthat
“when originally recorded, [it] failed to include a description of the prgperivhich there is an
alleged lien.” Pl.’s Opp’n at 7seealsoid. at 6 Plaintiff concludes, then, that “no valid lien was
ever attached” and that BOA “is committing fraud by seeking to foreclosevoid @ocument.”
Id. at 7.

Equitabletolling is availablé'when the plaintiff despite all due diligence. . is unable
to obtain vital information bearing on the existencghaf] claim.” ” Chung v. Dep’t of Justige
333 F.3d 273, 278 (D.C. Cir. 2003) (quoti@grrier v. Radio Free Europel59 F.3d 1363, 1367
(D.C. Cir. 1998)). Plaintiff cannot make such a showing because she knew, or should have
known, from theface of the deedbouther claimsm January 2007. Hence, the court finds that
the tort claims are timbarredas well

[11. CONCLUSION

For the foregoing reasons, the court grants defendant’s motion to dismiss wheler R
12(b)(6) on the ground that this action is tivered. A separate order accompanies this
Memorandum Opinion.

s/

AMY BERMAN JACKSON
United States District Judge

DATE: October 31, 2011

" The complainbarely satisfies the minimal pleading requirements of Rule 8(a), dodstnot
comply at all with the pleading requirement that allegations of fraud or mistake state “with
particularity the circumstances constituting fraud or mistake.” Fed. R. C%{b)}? However, n
construingplaintiff's pro sefilings liberally, and finding no prejudice tdefendantthe courthas

read “all of the plaintiff's filings togetherh deciphering the complainRichardson v. U.$193

F.3d 545, 548 (D.C. Cir. 1999). That said, the court agrees with defendant that plaintiff cannot
raise new causes of actionapposition to the motion to dismissgeDef.’s Reply at 5, 7-8,

and the court has not considered any such claims.

7



