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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD P. JAHN, JR., as CHAPTER 7
TRUSTEE for U.S. INSURANCE GROUP,
LLC,

Plaintiff,

V. Civil Action No. 10-1364
FEDERAL DEPOSIT INSURANCE
CORPORATION, as RECEIVER for THE
PARK AVENUE BANK,

Defendant.

MEMORANDUM OPINION

This action pits the banlptcy trustee for a defuncompany, U.S. Insurance Group,
LLC (“USIG"), against the Feder®eposit Insurance Corporati@t-DIC”), acting as receiver
for a defunct bank, the Park Avenue Bank (‘Bank”). USIG, through its trustee, seeks to
recover $6.5 million from the Bank based on theoofefsaudulent transfer, civil conspiracy to
deceive and defraud, and conversion. The HRA€ moved to dismiss the Complaint, arguing
that it has a superior right tbe funds at issue and that the plaintiff failed to exhaust
administrative remedies for the conspiracy eodversion claims. For the reasons explained
below, the FDIC’s motion to dismiss is granted.
. BACKGROUND

On August 13, 2010, the plaintiff, RichardJahn, Chapter 7 Trwest for USIG filed the
Complaint in this action against the FDIC indtpacity as a receiver for The Park Avenue

Bank. Compl. This action arises out of dieged fraudulent scheme involving the Bank and its
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President. The details of this scheme appedisputed and are important for understanding the
legal arguments at issbetween the parties here.

During the time period relevant to this caGbarles J. Antonucci was President, CEO,
and Director of the Park Avenue Banlkl. 1 5. Antonucci also owdea controlling interest in
an entity called Bedford Consulting Group, LL@€dford”) and had close ties with a company
called Oxygen Unlimited, LLC (“Oxygen”)Id. 11 5-6.

In the fall of 2008, USIG was experiencisgrious financial difficulties and contacted
Oxygen for “managerial and financial assistande.”{ 6. The plaintiff alleges that Oxygen
proposed a scheme by which Oxygen would ineesban $4.2 million to USIG and USIG
would borrow an additional $800,000, totali®g million in new funding for USIGId. 7.

Next, USIG would invest the $5 million in Bexfl in exchange for 40 percent interest in
Bedford. Id. USIG would then obtain a $5 million loftom Park Avenue Bank, collateralized
by the 40 percent intesein Bedford.Id.

The plaintiff contends that dhe basis of Oxygen'’s advicedtht entered into a banking
relationship with the Bank, which loaned $2.3 million to USIG to cover the $800,000 for the
Bedford purchase and an additional $1.5 million for a one-year line of ctéd{t.8. Thus,
overall, USIG would receive $6.5 million undée Oxygen proposal — $4.2 million in funding
or loans via Oxygen and $2.3 million in loaneedily from the Bank. Oxygen’s $4.2 million
investment in USIG also consisted of fundsaateéd from the Bank in the form of loans to

Oxygen® The plaintiff alleges, however, thaetheal purpose of Oxygen’s proposal was to

! This fact is illustrated on a one-page chart of “Thé& $6illion Roundtrip Transaction” that the plaintiff attached
to its proof of claim.SeeEx. 1 to the Declaration of Kathleen M. Balderston, dated December 22, 2010. In
evaluating the sufficiency of a complaint, the Court maysader “the facts alleged in the complaint, documents
attached as exhibits or incorporatadreference in the complaint, and matters about which the court may take
judicial notice.” St. Mark’s PI. Hous. Co., Incv. U.S. Dep't of Hous. and Urban DeMo. 08-193, 2009 WL
1543688, at *3 (D.D.C. Jun. 3, 2009).



“funnel loan proceeds to Antonnuorr the benefit of the Bank.1d. § 7. As a result of

Oxygen’s representations to USIG, the plaintiff authorized Oxygen to “make deposits to, and
withdrawals from USIG’s accousat the Bank” for the purpose efisuring the future funding
from the Bank for the purpose of phasing interest in Bedfordd. 9.

During the period of October 6 through November 10, 2008, the plaintiff alleges that
USIG transferred the $6.5 million to Bedfortdl. { 13. However, the plaintiff contends that
USIG has never received any interest in Batdifaor any value in exchange for the funtt.

Once the $6.5 million had been transferrefrUSIG to Bedford, Antonucci directed
Bedford to transfer the $6.5 million to his personal bank accddnfl 15. Antonucci, in turn,
then transferred the $6.5 million to the Bank asigorted investment in the Bank’s capital.

In exchange for his purportedpital investment, Antonucci @aired a majority stake in the
Bank’s holding company, Park Avenue Bancorp, lltt. Thus, in what the parties have referred
to as the “round tripransaction,” Antonucci managedparchase control of the Bank for
himself using the Bank’s own money, aftanheling it through Oxygen, USIG, and Bedf6rd.

The plaintiff asserts thatdid not have knowledge of Amiucci’s manipulation of the
funds, and that it did not authpe the misuse of its funddd. § 16. Further, the plaintiff
contends that the Bank retained the benefita®transfers and ratified Antonucci’s actiomhd.

1 17. Additionally, the plaintiff asserts that Bank continued to charge USIG interest on the
loan until the plaintiffiiled for bankruptcy.Id.

On April 22, 2009, USIG filed a voluntary Chap 11 bankruptcy petition in the Eastern

District of Tennessedd. 11 2-3. The bankruptcy court convertbe case to one under Chapter

? The FDIC notes in its submissions that, apart from defray the Bank itself and US|@his scheme effectively
defrauded the FDIC with respect to the adequacy of th&'8aapital, an important consideration for the FDIC's
analysis of the Bank’s health and its application for government assistance under thedTAsgbt Relief Program
(“TARP”). SeeReply to the Trustee’s Merin Opp’n to the FDIC-Receivis Mot. to Dismiss at 2.



7. 1d. On March 12, 2010, the New York StatenBag Department closed Park Avenue Bank
and the FDIC was appointed as the Bank'sivece Mem. in Supp. of the FDIC-Receiver’s
Mot. to Dismiss (“Def.’s Mem.”) at 2.

On November 3, 2009, the plaintiff filed adversary proceeding e Eastern District
of Tennessee bankruptcy court against Bedfoad/tnd the transfers made by Bedford and to
recover the fundsCompl { 2;In re U.S. Ins. Group, LL441 B.R. 294, 295 (Bankr. E.D.
Tenn. 2010). The plaintiff filed an amembadversary complaint on May 28, 2010, adding
Antonucci and the Bank, through ieceiver the FDIC, as defendants.re U.S. InsGroup,

LLC, 441 B.R. at 295. On September 9, 2010 bidwekruptcy court dismissed the FDIC from
the adversary proceeding due to lack of subjeater jurisdiction, concluding that as a post-
receivership suit, the platiff's action was barred by 12 U.S.C. § 1821(d)(13)([2). at 298.

The bankruptcy court stated thaé thlaintiff, pursuant to statuteguld pursue “its action against
the FDIC as receiver for [the Bank] in thestdict court of the District of Columbia.ld.
Accordingly, the plaintiff is pursuing its suit against the FDIC in this Court.

The Complaint sets forth three counts adatins FDIC as receiver for the Bank: (1)
fraudulent transfer pursuantid U.S.C. 8§ 548(a)(1)(B), (2) civil conspiracy to deceive and
defraud, and (3) conversion. Prior to filing tRiemplaint, the plaintiff filed a proof of claim
against the Bank with the FDIC. Compl. JThe FDIC denied the claim by letter dated June
17, 2010.1d.

In response to the plaintiff's Complaint, the FDIC has moved to dismiss this action under

Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). First, the FDIC argues that Count | for

®12Us.C. §1821(d)(6)(A) makes judicial review of the FDIC’s denial of anrasiimative claim available in
either the district in which the deptusy institution’s principablace of business is locatedin the United States
District Court for the District of Columbia. Accordingly, this district is an appropriate venue for this lawsuit.



fraudulent transfer should be dismissed for faitorstate a claim for lief under Rule 12(b)(6)
because a federal statute grants the FDIC a sup@ght to the funds in question. Def.’s Mem.
at 8-9. Second, the FDIC argues that Courasdl 111 for civil conspiracy to defraud and
conversion must also be dismissed for lackuddject matter jusdiction under Rule 12(b)(1).

Id. at 5-8. Specifically, the FDIC argues that ¢l conspiracy and conversion allegations set
forth in the Complaint exceeddlscope of the proof of claifited by the plaintiff with the

FDIC, which only asserted aa@in for fraudulent transferld. Thus, the FDIC contends that the
plaintiff therefore failed t@xhaust its administrative remedies for these claims.

The FDIC’s motion to dismiss is presentlyfdre the Court. For the reasons explained
below, the motion is granted.

1. STANDARD OF REVIEW AND STATUTORY FRAMEWORK

A. Motion to Dismiss Under Rule 12(b)(6)

To survive a motion to dismiss under FederdeRui Civil Procedure 12(b)(6), a plaintiff
need only plead “enough facts to state a clainelief that is plaudile on its face” and to
“nudge| ] [his or her] claims acrossetiine from conceivable to plausibldBell Atl. Corp. v.
Twombly 550 U.S. 544, 570 (2007); Fed. R. Civ1R(b)(6). Although detailed factual
allegations are not required, the Complainstaet forth “more than an unadorned, the
defendant-unlawfully-harmed-me accusatiohshcroft v. Igbal129 S.Ct. 1937, 1949 (2009),
and may not merely state “a formulaic recaatbf the elements of a cause of actidhwombly
550 U.S. at 555. Instead, the complaint must plaeid that are more than “merely consistent
with” a defendant’s liability; “the plaintiff [mugtlead] factual content that allows the court to
draw the reasonable inference that the migdi@t is liable for the misconduct allegelfibal, 129

S.Ct. at 1949 (internal quotation marks omitted) (cifimgpmbly 550 U.S. at 556).



B. Motion to Dismiss Under Rule 12(b)(1)

A court must dismiss a case whelacks subject matter jurisdictioMcManus v.
District of Columbia 530 F. Supp. 2d 46, 62 (D.D.C. 2007). “Plaintiff bears the burden of
proving subject matter jurisdiction laypreponderance of the evideno&m. Farm Bureau v.
U.S. EPA121 F. Supp. 2d 84, 90 (D.D.C. 200&rord Lujan v. Defenders of Wildljf804
U.S. 555, 561 (1992). It is wedktablished that, in decidingr@otion to dismiss for lack of
subject matter jurisdiction, a court must consthesallegations in the Complaint liberally but
“need not accept factual inferenaawn by plaintiffs if thosenferences are not supported by
facts alleged in the complaint, nor must thourt accept plaintiffs’ legal conclusion§peelman
v. United StatesA61 F. Supp. 2d 71, 73 (D.D.C. 2006g also Hohri v. United State&82 F.2d
227, 241 (D.C. Cir. 1986yacated on other groundd482 U.S. 64 (1987). The Court must be
assured that it is acting withindglscope of its jurisdimnal authority and thefore must give the
plaintiffs’ factual allegations oker scrutiny when resolvingrule 12(b)(1) motion than would
be required for a Rule 12(b)(6) motion for failure to state a claam.Macharia v. United States
334 F.3d 61, 64, 69 (D.C. Cir. 2008Yestberg v. FDIC759 F. Supp. 2d 38, 41 (D.D.C. 2011);
Dubois v. Wash. Mut. Banko. 09-2176, 2010 WL 3463368, at *2 (D.D.C. Sept. 2, 2010);
Hoffman v. District of Columbija43 F. Supp. 2d 132, 135-136 (D.D.C. 20@)gxnd Lodge of
Fraternal Order of Police v. Ashcroft85 F.Supp.2d 9, 13-14 (D.D.C. 2001). In evaluating
subject matter jurisdiction, the Court, whegcessary, may look outside the Complaint to
“undisputed facts evidencedtime record, or theomplaint supplemented by undisputed facts
plus the court’s resolun of disputed factsHerbert v. Nat’l Acad. of Sgi974 F.2d 192, 197
(D.C. Cir. 1992) (citing/illiamson v. Tucker645 F.2d 404, 413 (5th Cir. 19813ge also

Alliance for Democracy v. FE@62 F. Supp. 2d 138, 142 (D.D.C. 2005).



C. Administrative Claims Processfor FDIC Receiver ships

The Financial Institutions Reform, Recoyegand Enforcement Act of 1989 (“FIRREA”)
bars judicial review of claims against the FCd€ a receiver unless a claimant first files an
administrative claim with the FDI@ursuant to 12 U.S.C. § 1821(d)(59eel2 U.S.C.
81821(d)(13)(D)see also Freeman v. FD)G6 F.3d 1394, 1399-14@D.C. Cir. 1995)
(explaining that 12 U.S.C. § 1821 (cheates a jurisdictional baratrequires a claimant to
exhaust administrative remedies before bringietaan or action in court against the FDIC as
receiver). If the FDIC disallosvan administrative claim, theaginant may then seek district
court review in either the district in which thepository institution’s principal place of business
is located or in the United States Districiutt for the District of Columbia. 12 U.S.C. §
1821(d)(6)(A).

1. DISCUSSION

A. TheMotion To DismissCount | IsGranted.

In Count | of the Complaint, the plaintéeeks to avoid the transfer by USIG of $6.5
million to Bedford, and to recover these fundsirthe FDIC for the beefit of the bankruptcy
estate pursuant to 11 U.S.C. 8§88 548(a)(1)(B) Bb0(a) and (d). Compl. 71 18-23. The FDIC
argues that the Complaint faits state a viable claim fordudulent transfer because FIRREA
provides the FDIC, as receiver, witights superior to those of tipdaintiff, as trustee for USIG.
Specifically, the FDIC argues that 12 U.S.A.&1(d)(17) provides the FDIC with superior
rights to the plaintiff in cases @faudulent transfer. This stagtwhich is at the heart of the
parties’ dispute here, provides,pertinent part, as follows:

(A) In general

The [FDIC], as conservator oeceiver for any insured gesitory institution, . . . may
avoid a transfer of any interest of an institution-affiliated party, or any pensonhe



[FDIC] ... determinesisadebtor of theinstitution, in property, or any obligation
incurred by such party or person, that wesle within 5 year s of the date on which
the[FDIC] . .. wasappointed conservator or receiver if such party or person
voluntarily or involuntarily made such transfer or incurred such liability with the
intent to hinder, delay, or defraud the insured depository institution, the [FDIC] or
other conservator, or any other appropriate Federal banking agency.

(B) Right of recovery

To the extent a transfer is avoided undéyparagraph (A), the [F@ . . . may recover,
for the benefit of the insured depository ington, the property tranefred, or, if a court
so orders, the value of&uproperty (at the time of such transfer) from--

() the initial transferee of such transfer or the institution-affiliated party or person for
whose benefit suchansfer was made; or

(i) any immediate or mediate traesée of any such initial transferee.
(C) Rights of trarferee or obligee
The [FDIC] . . . may not recoveinder subparagraph (B) from--

(i) any transferee that takes for value, inahgdsatisfaction or secing of a present or
antecedent debt, in good faith; or

(i) any immediate or mediate goodtfatransferee of such transferee.
(D) Rightsunder this paragraph
Therightsunder thisparagraph of the[FDIC] . .. shall be superior to any rights of

atrustee or any other party (other than any party which isa Federal agency) under
Title 11.

12 U.S.C. § 1821(d)(17) (emphases added). THE Rgues that if the allegations of Count |

of the Complaint are accepted asetras they must be in deciding a motion to dismiss, then they
establish a fraudulent transfer that defrautthedBank and the FDICnd that, pursuant to

Section 1821(d)(17), the FDIC as receiver has argupgght to the funds assue. Def.’s Mem.

at 9. While USIG may have been a victintloé same fraudulent scheme as the Bank and the
FDIC, the FDIC’s position is thats rights under FIRREA trump étplaintiff’s right to recover

the funds now held by the FDI& receiver for the Bank.



The plaintiff counters that the FDIC hasseonstrued its rights undthe statute in at
least three ways. First, the plaintiff argues,thatler Subparagraphs (B) and (D), any superior
right of the FDIC is “limited to property ‘recered’ as a result afansfers ‘avoided under
Subsection (A)™ of Section § 1821)(d7). Pl.’'s Opp’n at 4. Her¢he plaintiff points out that
the FDIC has not initiated any actionsatid any transfers or recover propertg. at 4, 4 n.4.
Second, the plaintiff argues that the FDIC haspled — and the Complaint itself does not
necessarily establish — certaiemlents required to triggeregh-DIC’s superior rights under
Section 1821(d)(17). The plaintiff contends Ei2IC has not established that USIG is properly
considered a “person who the [FDIC] . . . detmes is a debtor” of the Bank. 12 U.S.C. §
1821(d)(17)(A); Pl’s Opp’n at 4. The plaintiff arguthat the specific trarefs that it seeks to
avoid under Count | of the Complaint are “na tbans from the Bank to Oxygen or USIG, but
the transfers of money from USIGttee Bank” via Bedford and AntonuccteePl.’s Opp’n at
5. With respect to these transfers, the pltiatgues that USIG is not a debtor, but rather a
creditor. Id. at 4-5 and n.5. In a related vein, ghaintiff argues that the FDIC also cannot
establish that USIG made the relevant transigith the intent to hindr, delay, or defraud the
insured depository institution [or] the [FDICHecause USIG claims that it was an innocent
victim of the fraud and thus had no fraudulerient for the outgoing transfers it madgee idat
4-5. Third, the plaintiff argues that, for the $&Blion the Bank loaned dectly to USIG (as
opposed to the $4.2 million Oxygen investment)|®®%as a transferee that took the funds for
value in good faith, and that the safe hafqr@vision of Section 1821(d)(17)(C) explicitly
negates the FDIC’s superinghts to recovengagainst such godaith transfereesSee idat 5

(citing 12 U.S.C. § 1821(d)(17)(C)). The@t will address these arguments in turn.



The plaintiff's first argumet concerns whether any sujoe rights of the FDIC under
Section 1821(d)(17) are limited to property “reeced” as a result of transfers avoided under
Subsection (A) of Section 1821(d)(17). Thel€R@ontends that Seon 1821(d)(17) entails
two distinct sets of rigis — the right to avoid transfers, addressed in Sub@gradgA), and the
right to recovery of property, ddessed in Subparagraph (EBeeReply Mem. at 7. While the
FDIC does not cite any case law for this projpms, a comparison with bankruptcy trustee’s
powers to avoid transfers and recover prgpisrinstructive because Section 1821(d)(17)
parallels the fraudulent transfer avoidance i@avery provisions ahe Bankruptcy CodeSee
5-548Collier on Bankruptcy 548.01 (“The avoidance and recguvpowers granted to the FDIC
under [12 U.S.C. § 1821(d)(17)] mirror those of section 550 [of the Bankruptcy Code],
permitting the FDIC not only to avoid the tranae, but to recover, with court permission, its
money equivalent from theitial and later transferees.®). It is established in the bankruptcy
context that the right tovaid transfers and the right tecovery are distinctSee Southmark
Corp. v. Schulte, Roth & Zabel, L.L.R42 B.R. 330, 337{N.D. Tex. 1999) (“A trustee’s ability
to recover is independent from the ability to avoid the transf&dljjer on Bankruptcyf
550.01 (“Section 550 [of the Bankruptcy Codajs ‘enunciates the garation between the
concepts of avoiding a transfand recovering from the transferee.”) (quoting Analysis of H.R.
8200, H. Rep. No. 595, 95th Cong., 1st Sess. 375 (1977)).

“Avoidance is the setting aside mullification of a transaction.’ld. { 548.10.
“Nullification generally means that the transfer is retroactively ineffective and that the transferee

legally acquired nothing as a result of the transféd.” “In short, [in the bankruptcy context],

* Indeed, the statutory language permitting avoidance of a transfer inteadisddy, hinder or defraud” creditors
contained in both Section 548 of the Bankruptcy Code and 12 U.S.C. § 1821(d)d&fjis from the first
English codification of fraudulent transfer law in 15Tollier on Bankruptcy 548.12 (citing 13 Eliz., ch. 5
(1571)).

10



the trustee may act as if thedfrdulent] transfer had not occudrelf the trustee avoids an
obligation, nullification means théte transferee acquired no rightsa result of the transaction
and that the trustee need wonsider the obligation valigs against the estateld.

“Once a transaction has besvoided [as fraudulent] under section 548 [of the Bankruptcy
Code], the property that was tramsed, or its value, can often becovered from the recipient.
This result is achieved through applicatiorsettion 550(a) of the [Bankruptcy] Cod&l’,
whose language mirrors that of subggmegh (B) of Section 1821(d)(17€omparell U.S.C. §
550(a)and12 U.S.C. § 1821(d)(17)(B). With thimmderstanding of the distinction between
avoidance and recovery of afrdulent transfer, the Court wilbw address the plaintiff's
assertion that the FDIC’s superior rights un8ection 1821(d)(17) caern only the right to
recovery. SeePl.’s Opp’n at 4.

Subparagraph (D) of the Sewti1821(d)(17) states, in perimt part, that “[t]he rights
under this paragraph of the [FDIC] . . . shall be superior taights of a trustee or any other
party (other than any party which is adéeal agency) under Title 11.” 12 U.S.C. §
1821(d)(17)(D). Thus, by the language of theuséatthe FDIC’s superior rights extend to all
rights “under this paragraph” —i.e., all rights an&ection 1821(d)(17) — and not merely to the
right of recovery set forth iBubparagraph (B). If Congressdhatended to limit the FDIC’s
superior rights to the right of recovery alottee statute presumablyowld have specified that
“the rights under subparagraph (B}iall be superior to those of a trustee. This conclusion is
especially evident from the fatttat Subparagraph (C), which limitse FDIC’s right of recovery
against good faith transferees, isgd®d in precisely that mannedeel2 U.S.C. §
1821(d)(17)(C) (“The [FDIC] . . . may noécover under subparagraph (B) from . . . any

transferee that takes for value. in good faith . . . .”). Acordingly, the @urt rejects the

11



plaintiff's argument that anyuperior right of the FDIC is limed to property “recovered” as a
result of transfers “avoided under Subsectioji @& Section § 1821(d)(17). Rather, Section
1821(d)(17) provides the FDIC with the right tal transfers and the right to recover property
and makes these rights superior to camaple rights of the bankruptcy trustee.

The next question is whethiine FDIC may rely on itaghts under Section 1821(d)(17)
as a shield to prevent the piaff from recovering the disputed funds without affirmatively
initiating an action to “avoid” a trafer as fraudulent. Due to tparticular structure of the fraud
in this case, the funds fraudulently obtainemhirthe Bank were ultimately re-deposited back
into the Bank, purportedly as a new capital inrresit from Antonucci. Since the Bank already
has the funds at issue, thelEQtherefore argues that it “de@ot need to proceed with a
recovery action” in this case, bioay nonetheless assert its superights to the funds pursuant
Section 1821(d)(17). Reply Mem. at 7. Imare typical case, the FDIC would need to bring
an action for both avoidance and recove®ge, e.gFDIC v. Elig, 39 F.3d 1239 (1st Cir. 1994);
FDIC v. Cafritz 762 F. Supp. 1503 (D.D.C. 1991 this case, the FDIC contends that the
allegations in the plaintiff's Complaint establigl of the statutory prerequisites for the FDIC’s
avoidance rights under Section 182{1d), such that avoidance ynhe asserted as a defense

entitling the FDIC to dismissal diie plaintiffs Complaint. The Court agrees that dismissal

®In In re Colonial Realty Cothe Second Circuit held that Section 1821(d)(17) did not exempt the FDIC from the
automatic stay imposed by 11 U.S.C. § 362 in seeking to pursue a fraudulent transfer actibra aigaisferee of

the bankruptcy debtor. 980 F.2d 125, 132-35 (2d Cir. 1992). The Second Circuit concluded that “a preferential
claim . . . is at the heart of the FDIC’s enhanced ‘rights’ under Section 1821(d)(17)" and noted that “[p]ertinent
legislative history supports this viewd. at 134 (citing H.R. Rep. No. 101-681(l), 101st Cong., 2d Sess. 181
(1990), reprinted in 1990 U.S.C.C.A.N. 6472, 6587 tifggethat the language of § 1821(d)(17)(D) “gives the
[FDIC] superior rights to the [bankruptcy] trustee with respect to the property transferrdemphasis added by
Second Circuit).Colonial Realtyis not necessarily inconsistent with tlisurt’s holding that where, as here, the
FDIC as receiver already possesses the “propertyttanthcts entitling the FDIC to avoid the transfer are
undisputed, the FDIC may obtain dismissal of a fraudulent transfer action brought agaiasbéryuptcy trustee
seeking to recover the property.

12



under Rule 12(b)(6) is available where the Comp|ain its face, establiskall of the elements
of a defense See Farouki v. Petra Intern. Banking Coifgo. 08-21372011 WL 4363785, at
*15 (D.D.C. Sept. 20, 2011) (noting an “affirmatidefense . . . may be raised via a Rule
12(b)(6) motion when the facts that give risghe defense are clefasom the face of the
complaint.”)? Accordingly, the Court must now evataavhether the Complaint, on its face,
alleges facts that entitle the FDIC to as#ersuperior rights oavoidance under Section
1821(d)(17).

To succeed on a fraudulent transfer claim ui@xtion 1821(d)(17), “the F.D.I.C. must
show that the transfer was made by the debttreofinancial institution within five years of the
F.D.I.C.’s appointment as conservator or reeeiand that that d¢or ‘voluntarily or
involuntarily made such transfer or incurred slighility with the intentto hinder, delay, or
defraud the insured depositanstitution, the [FDIC] or otheconservator, or any other
appropriate Federal banking agenc¥lio, 39 F.3d at 1245 (quoting 12 U.S.C. 1821(d)(17)(A)).
The plaintiff contends that USIG is not a “debtaith respect to the transfers it seeks to avoid
under Count | — the transfers of money from US®edford, for which USIG contends it is a
creditor. Pl’s Opp’n at 4 n.5. Fher, the plaintiff submits that e if it is deemed a “debtor,”
“there is no allegation in Counbf the Complaint that USIG traferred the funds at issue with

intent to hinder, delay, or defraud the Bankd” at 4. These arguments are unavailing.

® In the bankruptcy context, the Bankruptcy Code provides explicitly that a trustee may raise avoidance of a
fraudulent transfer as a defense to a cla8eell U.S.C. § 502(d) (“Notwithstanding subsections (a) and (b) of this
section, the court shall disallow any claim of any eritiiyn which property is recoverable under section 542, 543,
550, or 553 of this title or that isteansferee of a transf avoidable under section 5226R2(h), 544, 545, 547, 548,
549, or 724(a) of this title, unless such entity or transfeasgpaid the amount, or turned over any such property, for
which such entity or transfereeliable under section 522(i), 542,%450, or 553 of this title.”see also Collier on
Bankruptcyf 546.02 (“[E]ven if a trustee is time-barred from commencing avoidance actions under section 546(a),
it may raise avoidance actions as a defense to claims . ...").

13



There is no requirement in the statute that UB&& debtor with respect to any particular
avoidable transfer. Rather, the IEDmay avoid an intentionallydudulent transfer “of . . . any
person who the [FDIC] . . . determines is atde of the institubn. . . .” 12 U.S.C. §
1821(d)(17)(A). The plaintiff's [legations clearly establish thdSIG is a debtor for the $2.3
million it borrowed from the Bank and that Oxygen is a debtor for the remaining $4.2 million
that Oxygen borrowed from the Bank and provided to USEReEx. 1 to the Declaration of
Kathleen M. Balderston, dated December 22, 2010théy while the plaintiff argues that USIG
had no fraudulent intent for the specific transfiémade to Bedford, the Complaint leaves no
doubt that the Oxygen proposal ctituged a single, intentionahtegrated fraudulent transfer
scheme to benefit AntonuccBee, e.g., iddescribing the entire scheme as “The $6.5 Million
Roundtrip Transaction”); Compl. § 7 (“Oxygen’s tnogrpose . . . was to funnel loan proceeds to
Antonucci . . .”);id. 1 5 (“Both Bedford and the Barke charged with knowledge of
Antonucci’s conduct and are vicariously lialide Antonucci’s acts with regard to the
transactions at issue.llj. 1 9-12 (alleging that agents oky@en had authority make deposits
to and withdrawals in USIG’s bank account dmat Oxygen employees wired money to Bedford
on USIG’s behalff. Thus, the transfers were made “witle intent to hinder, delay, or defraud

the insured depository institution.” Accordingtiie allegations of the Complaint satisfy the

’ Additionally, the statute by its plain terms appears to tiee=DIC the authority to determine who is a debtor.
Seel2 U.S.C. § 1821(d)(17)(A) (“The [FDIC] . . . may avoid a transfer of any interest of . . . any paistimew
[FDIC] . .. determines is a debtor of the institution. .). . The FDIC has responded in its reply brief that it “has
determined that both Oxygen and USIG, upon signing promissory notes with the Bank, becamefd#let@ank,
and each and every traasbf funds in connection witthe round trip transaction wantended to defraud the FDIC
as to the amount of capital the Bank possessed.” Reply Mem. at 7.

8 «]\w]hen a series of transactions adly@omprise a single integrated transaction, notwithstanding the fact that the
‘formal structure erected and labels attached’ make thogreaa distinct,” courts may collapse the transactions for
the purposes of fraudulent transfer analySise In re Old CarCo LL2!35 B.R. 169, 185 (Bankr. S.D.N.Y. 2010)
(citing In re Sunbeam Corp284 B.R. 355, 370 (Bankr. S.D.N.Y. 2002¢g also id(finding formal application of

the collapsing doctrine unnecessary bseahe transaction at issue wasrgyle, integrated transaction).
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necessary statutory elementgrigger the FDIC’s ability t@void the transfers to Bedford,
among other fraudulent steps in theegrated fraudulent transaction.

The Court now must consider whether Subgearph (C) negates the FDIC’s claim to the
money. Subparagraph (C) provides, in pertimpamt, that the FDICmay not recover under
subparagraph (B) from . . . any transferee thieds for value . . . in good faith; or . . . any
immediate or mediate good faith transferee chawansferee.” 12 U.6. § 1821(d)(17)(C).

The plaintiff argues that, at a minimum, the FIRI&h have “no ‘superiorghts’ with respect to
recovery of the $2.3 million loaned by the Bank to USIG” because USIG accepted the loan
proceeds for value, in the form of the promissory note, and in good &e##l.’s Opp’n at 5;

see alsaCompl. § 30 (“The Bank, through its agefhtonucci, has wrongfully transferred and
acquired proceeds of loans acquired in good faitb®G pursuant to the loan agreements.”).
The Complaint does not allege that USIG hagl knowledge of the fraudulent scheme embodied
in the Oxygen proposal.

The FDIC does not dispute the plaintiff'segjation that USIG took the $2.3 million loan
for value as a good faith transferee. Rather RDIC, relying on the leguage of Subparagraph
(©C), argues that this fact is gnielevant where the FDIC is att@ting to exercise its right to
recovery under SubparagrafB) to recoup funds from #i good faith transfereeseel2 U.S.C.

§ 1821(d)(17)(C) (stating that the FDIC “magt recover under subparagraph (B)” from any
transferee that takes for value in good faith). Here FDIC contends thdtis not attempting to
“recover” anything from USIG undeésubparagraph (B), since the Dalready has the funds at
issue. In light of the distaiion between the concepts efoidance and recovery discussed

above and reflected in the statute, anditbe express limitation of Subparagraph (C) to
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situations in which the receives attempting to “recover undsubparagraph (B),” the Court
finds that the FDIC’osition is correct.

This outcome is consistent with the purposes of Section 1821(d)(17), which, broadly
speaking, gives the FDIC priority in recovegifraudulently transferred funds to which a
bankruptcy trustee may have a competing clafocordingly, the motion to dismiss Count | is
granted’

B. Countsll And Il AreDismissed For Lack of Subject Matter Jurisdiction

Both parties agree that thourt is without subject nti@r jurisdictionto hear the
plaintiff's claims for civil conspiracy andonversion if the plaintiff did not exhaust
administrative remedies for those claims by sulingthn appropriate administrative claim to the
FDIC. Pl.’s Opp’n at 6see also Freeman v. F.D.1,G6 F.3d 1394, 1399-14@D.C. Cir. 1995)
(explaining that 12 U.S.C. § 1821 (cheates a jurisdictional baratrequires a claimant to
exhaust administrative remedies before bringietaan or action in court against the FDIC as
receiver). Itis also undisputed that the adstmtive proof of claim the plaintiff filed with the
FDIC does not mention any claims for civil conmsgly or conversion, buttfzer refers only to a
$6.5 million claim for fraudulent transfer under 11 U.S.C. 88 548 and S&&Proof of Claim,
Exhibit 1 to the Declaratioaf Kathleen M. Balderston, dated December 22, 2010. Thus, the
dispute between the parties centers on whetlieproof of claim gave the FDIC sufficient
notice of the conspiracy and conversioairtis, despite not identifying those claims.

The plaintiff argues that thelexant inquiry for the Court iSvhether the proof of claim
provided the FDIC with such ne# of the claim as to enalitee FDIC to expeditiously and

fairly evaluate it.” Pl.’s Opp’rat 7. The FDIC responds thatjen under this standard, the

® The plaintiff's submissions mention that USIG paid inteoesits loans from the Bank, Pl.’s Opp’n at 5-6, but the
Complaint does not request compensation for the interest paid to the Bzetkompl. at 7-8. The Court therefore
need not consider whether the plaintiff would be entitled to recover the interest payments.
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plaintiff's conspiracy and convsion claims are barred becaulsese are entirely new legal
theories of recovery for whichefproof of claim gave no notice at all. Reply Mem. at 2-3. The
law supports the FDIC’s position.

The plaintiff relies on two cases from owsithis Circuit tasupport its argument:
Branch v. FDIC 833 F. Supp. 56 (D. Mass. 1993) atahts v. FDIC 864 F. Supp. 1211 (S.D.
Fla. 1994). IBranch the plaintiff's complaint included sen new transactions that had not
been listed in the plaintiff's origin@ldministrative proof of claim filingBranch 833 F. Supp. at
59. TheBranchcourt allowed the plaintiff's complaind stand, despite the addition of these
transactions. The new transactions inBn@nchcomplaint, however, wereonsistent with the
“broad pattern” of transfers detailed in thaiptiff's proofs of claimand, importantly, “in both
his Complaints and Proofs of Claim, Branch assdftlee same legal theorie$ recovery. . . .”
Id. at 61. ThusBranchis inapposite to the instant cas#here the Complaint alleges two new
legal theories of recoveryThe plaintiff's reliance olNantsis also misplaced. INants the
court allowed the plaintiff to submit as eviderecketter that had not been attached to the
plaintiff's original proof of claim.Nants 864 F. Supp. at 1218. In distinguishing cases where
courts had found a failure to exhaust administrative remedieNathtscourt observed that
“[t]he jurisdictional bar found inhose cases arose from theaduction of new legal claims,
which had not been reflected in the complaintsnsitted to the FDIC with the proofs of claim.”
Id. Thus, bottBranchandNantsare consistent with the FDIC’sew in this case. Where, as
here, a complaint alleges entirely new legal thedhatare different thatihose reflected in the
administrative proof of claim, the Court is with@ubject matter jurisdiction to consider the new
causes of actionSee Coleman v. FDI@26 F. Supp. 31, 3@®. Mass. 1993) (“This Court . . .

has no jurisdiction over claims and theories ocbreery in the Amended Complaint that were not
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asserted in the original Complaint” because tourt may exercise jurisdiction over any claim
against the FDIC as receiver unless the clatrhas first submitted its claim to the FDIC
administrative claim process.'Brown Leasing Co. v. FDI@B33 F. Supp. 672, 675 (N.D. Ill.
1993) (“FDIC is entitled to fair notice of thadts and legal theories on which a claimant seeks
relief from the failed institution.”). The pldiff's claims in Counts Il and Il of the Complaint
are therefore dismissed for lasksubject mattejurisdiction.
V. CONCLUSION

For the reasons discussed above, thECEDmotion to dismiss is grantéd.An

appropriate Order will accompany this Memorandum Opinion.

DATED: December 15, 2011 1§80,/ S itV
BERYL A. HOWELL
United States District Judge

91n accordance with Local Civil Rule 7(f), thegeest for oral argumeint this case is denied.
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