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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

TREA SENIOR CITIZENS LEAGUE

Plaintiff,
Civil Action No. 10-1423BAH)
V.
Judge Beryl A. Howell
UNITED STATES DEPARTMENT OF
STATE,

Defendant.

MEMORANDUM OPINION

This Freedom of Information Act (“FOIA”) case, 5 U.S.C. 8 552, involves a request for
documents related to a totalizatiagreement signed by representativestbg United States and
Mexican governments in June 2008eePl.’s Mem. Supp. Mot. Partialutnm.J. and Opp’n to
Def.’s 2d Renewed Bt. Summ. J(“Pl.’s 2d Mem.”) at 4 n.1, ECF No. 48-1. Pending before the
Court are three motions: the defendant’s Second Renewed Motion for Summary JuégPhrent
No. 45; the plaintiff's Cross Motion for Partial Summary Judgment, ECF No. 48; and the

plaintiff's Second Motion fofn CameraReview, ECF No. 49. For the reasons described below,

! The Social Security Act authorizes totalization agreements between thed$tates and foreign countries for
the purposes of entitlement to and the amount eaglel survivors, disability, or derivative benefits based on a
combination of an individua periods of coverage under the social security system established by thle Soci
Security Act and the social security systemfoogigncountries.” Declaration of Dawn S. Wiggins, Dep. Exec.
Dir., Office of Privacy and Disclosure, Social Security Admmaigon (“Wiggins Decl.”) 1 4, ECF No. 43. The
plaintiff explains that these international Social Security agreemantsggposedo coordinate the U.S. Social
Security program with a comparable program of the other country, veitgdals of: (i) eliminating dual social
security taxation that occurs when a worker from one country wosksather country and is required to pay social
security taxes in both countries on the same earnings; and (ii) helgihgaps in benefit protection for workers
who have divided their careers between the U.S. and another country, blodvehoot worked long enough in one
or both countries to qualify for social security benefits. Under agobements, workers are allowed to combine
work credits from both countrige become eligible for benefits, with the benefit amount being propattiorthe
amount of credits earned in the paying countig€ePl.’s Mem. Supp. Pl.’s 2d Mot. foan CameraReview (“Pl.’s
2dIn CameraMem.”) at 1 n.1, ECF No. 49.
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each motion for summary judgment is granted in part and denied iangdite motion for in
camera review is aeed without prejudice.
l. BACKGROUND

The factualand procedural background of this maisattiscussed igreater detail irthis
Court’s previous memorandum opinion and therefore only summarized®egelrea Senior
Citizens League v. U.S. Dep't of Stét€rea I'), 923 F. Supp. 2d 55, 58-60 (D.D.C. 2013).

A. The Plaintiff's FOIA Request and Trea |

In July, 2008, the plaintiff, Trea Senior Citizens League, fléeDIA requestvith the
defendant, the United States Department of S¢aekingrecords‘concerning or relatingo the
agreement between the United States and Mexico which would provide, in some manher, for t
payment of U.S. Social Security benefits to Mexican nation&séCompl. Ex. A at 1-2, ECF
No. 1-1. The defendant eventually locat&®4 unique responsive documents’the plaintiff's
request.Def.’s 1st Mot. Summ. JEX. A, Declaration of Sheryl L. Weer, Director, Office of
Information Programs and Services, United States Department of Sitté/élter Decl.”)

181, ECF No. 30-1. Of those records, “44 were released in full, 43 were withheld in part, and 21
documents were withheld in full. The remaining 16 documents were referred to other
government agencies for their review and direct reply to the plaintif?

In its opposition to the defendantifstial motion for summary judgment, the plaintiff
challenged the withholding, in whole or in part, of nineteen documents. Pl.’s Mem. Opp’n
Def.’s 1st Mot. Summ. Jat 6 (“Pl.’s1stMem.”), ECF No. 32. This Court granted summary
judgment to the defendant as to three of documents for which “the defendant ha[d] adequately

justified its withholding” and denied summary judgment as to the remaining sixteemelots.

2 The plaintif has summarized the dates on which the defendant produced responsiveritasifollows:
December 15, 2010; February 4, 2011; April 11, 2011; July 11, 2011; July 17, 2011; Augudti2&etfiember
28, 2011; March 15, 2012; and June 29, 2012. Pl.lea ZameraMem. at 2 n.2.
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Trea |, 923 F. Supp. 2d at 71. The Court granted the defendant an oppyadusitbmit
supplementary declarations that address the deficiencies discus$eed inid., which the
defendant did by filing Supplemental Declarations from the State DepartmethieaBdcial

Security Administration with its renewed motion for sumynadgmentseeDef.’s 2d Renewed
Mot. Summ. J. and Supp. Mem. (“Def's 2d Mem.”) Ex. A, Second Supplemental Declaration of
Sheryl L. Walter (“2d Walter Decl.”y 3, ECF No. 45-1; Def.’s 2d Renewed Mot. SumnixJ.

B, Declaration of Dawn S. Wiggins, Dep. Exec. Director, Office of Privadyl2isclosure,

Social Security Administration (“Wiggins Decl.”) § 2, ECF No. 45-2.

B. The Instant Motions and Disputed Documents

In its Partial Cross Motion for Summary Judgment, the plaintiff now challengesianly
withheld responsive recorddree from the Department of State and three from the Social
Security Administration.SeePl.’s 2d Mem. at 8. All six records were withheld under the
deliberative process privilege of Exemption 5 to the FOIA, 5 U.S.C. § 552(b)(5). All but one of
the records, State Department Documei#8Dwere withheld in their entiretySince the
plaintiff does not challenge the withholding of the other ten documents which were digpute
the initial round of summary judgment motions, the defendant’s Second Renewed Motion for
Summary Judgment as to thésedocuments is granted The only issue before the Court is the
propriety of the withholding of the six challenged documents under Exemptigachrecordis
described below

1. State Department Document-H6A
Thisundated, “sensitive but unclassified” document “is a status report on the negotiations

for a bilateral totalization agreement with another country (not Mexico)edaksito the eder

% The ten records that have been withheld in whole or in part and for whickathi&fmo long seeks release are
identified as: W9; W49; H7; H-9; H-10; H-11; H13; H14; O36; O-37; LV-7A; 18A; and 18B.SeePl.’'s 2d
Mem.Ex. A at 2, ECF No. 4@.



negotiations with Mexicd 2d Walter Decl. § 29. Based upon this description, the Court
presumes that despite the fact that the document is undated, the contents inditatashat
created sometime after the conclusion of the negotiations with Mexico reg#ndi United
StatesMexico Totalization Agreement (“the Agreent®. The document “was prepared by two
[Western Hemisphere Affairs (“WHA”)] desk officers for a senior Departroéitial.” 1d. It
compares the negotiations with one country to the negotiations “undertaken witio Nte a
similar agreement.’ld.  30.

The defendant’s declarant asserts the document was properly withheld undern&xempt
5 because the document “is fatecisional and deliberative as it contains comments, opinions,
and predictions related to the two pending agreements and offers an analystsvof the
negotiations processesli. The defendant’s declarant notes that “[n]either agreement discussed
in this document has been finalized,” and that the “purpose of the document appears to be to
brief a senior Department official on the s&abf the negotiations, and to make
recommendations as to how to proceeld.”

As discussed in more detail in Part Ill.Aifra, underlying the defendant’s
characterization of this document is its view that although the Agreement Inesidpesd and
may be submitted to Congress at any time for its review, the Agreement is still ntst “fina
because it is not in effec6eeDef.’s Opp’n to Pl.’s Partial Mot. Summ. J. & Reply to Pl.’s
Opp’n to Def.’s Mot. Summ. J“Def.’'s Reply”) at 89, ECF No. 53 (“The Totalization
Agreament with Mexico has been signed, but it has not been ratified . . . . [I]t remains aahatte
interest in the relationship of the United States and Mexico and in connection with the

negotiation of totalization agreements with other nations.”).



The defendant’s declarant asserts that withholding under Exemption 5 is proper because
the document’s “release would chill the open and candid deliberations that involve evolving
matters of national andternational significance, including the pursuit of totalization agreements
with certain countries.” 2d Walter Decl. § 30The defendant’s declaraciaimsthat “in the
course of [the defendant’s] lif®+line review of this document, [the defendant] identified no
meaningful norexempt information that can be reasonably segregated and releks€p31.

2. State Department Document-H6B

This document is “unclassified” and dated February 15, 2011 32. Itis a “draft” of
“talking points concerning the pending totalizataggreement with Mexico that a WHA official
prepared for a more senior officialltl. f 32-33. The defendant’s declarant asserts that the
document “contains prdecisional and deliberative recommendations that are part of the internal
deliberations concerning developing a strategy for negotiating withdwatiges.” Id. § 32.
According to the defendant’s declarant, “the talking points were never used’réaid @

Mexico and one other countfgr which “totalization agreement[s] [are] under discussio.
and the issues associated with both agreements remain current and pre-déclsiofn83.

The defendant’s declaraimvokes Exemption 5 to withhold this document because “its
release would reveal tlmpinions and recommendatiosisaredduring the internatieliberative
process.”ld. The defendant’s declaraciaimsthat “in the course of [the defendant’s] libg-
line review of this document, [the defendant] identified no meaningfulexempt information
that can be reasonably segregated and releatid]"34.

3. State Department Document-@8
This unclassified document is “dated June 28, 2004” and is the only document in dispute

to be withheld in part under Exemption .. § 35. Document O-28 is the document by which



the Assistant Secretary of State r&au of Consular Affairsequestd permission frorthe
Under Secretary of State for Management for authorization to sigkgtieement See id 36.
According to the defendant’s declarant, withholding under Exemption 5 is appropdatesée
the document’s “release would reveal opinions, analyses and recommendationagegardi
strategy for the negotiations, which would chill the open and candid exchange of ideggic
internal deliberative processld.

The defendantréleasedpproximately oneruarter of the material” contained in this
document.ld. 1 37. One section, “under the subtitle ‘Essential Factors’ has been excised in its
entirety [because] [w]ithin the excised portion, there are several non-exerapépland
sentences . . . that in isolation have little, if any, informational valiee.f 37.

4. Social Security Administration Documents 18C, 18D and 18E

The Social Security Administration (“SSA”) documents share many of the same
characteristicand can be addressed together. Each document is being withheld in full under
Exemption 5. Wiggins Decl. 1 7. Documents 18C and 18D are the United 9&ates-
“Principal Agreement and Administrative Arrangement with Annotations and Cotarhéa.
According to the SSA’s declarant, the left side of these two documents contaftg ¢leenent
(18C) or the Administrative Arrangement (18D) between the United Stadegl@xico in
English, while the right side of the documents contains “annotations and ctsrimdn The
signed agreement is publicly availabld. § 5. Document 18E is a “Summary of Main
Provisions . . . of the agreement in anticipation of the President transmitting tresgteo
Congress. The Summary includes an overview of specific provisions of the Agresment
gives examples of how it will impact on individuals in the countries subject to theregreé

Id. 7 8.



The SSA’s declarant notes that the annotations and comments in 18C and 18D were
“prepared by a member of the negotiatstgff in the Office of International Programdd. 7.

The three documents are of a type prepared “[e]ach time the agency negotiatessaad sign
totalization agreementind are part of “a package of documents to be transmitted to the State
Department.”ld. “SSA prepares these documents in anticipation of the President’s trahsmitta
of the Agreement to Congressd.

According to the SSA’s declarant, withholding of these documents under Exemption 5 is
appropriate because “release of these documetite fpublic would cause confusion given that
the totalization agreement may never become effective. Moreover, theizg&nainch should
be given the opportunity to fully review and vet these documents internally beégrare made
public.” 1d. 1 9. The SSA’s declarant avers that “[a]lthough the documents contain the public
provisions of the agreement and set forth the laws of the U.S. or the other couttig/facts
[are] inextricably intertwined with the other portions of the document, betaepevere chosen
by an SSA employee to explain what they perceived to be the important provisions of the
agreement or provisions that they concluded required further explanation and additional
background.”Id. § 10. Consequently, according to the SSA’s declarant, “[d]isclosure of this
information would chill candor among agency employees and inter-agency commoumsicand
release of the information “would reveal the value placed on certain facts pral/mions of
the agreement by the agency prior to the annotations, comments, and summary lgeiatged|
within the Executive Branch.1d.

. LEGAL STANDARD
Congress enacted the FOIA as a means “to open agency action to the light of public

scrutiny.” Am. Civil Liberties Union v. U.S. Dep’t of Justi&®5 F.3d 1, 5 (D.C. Cir. 2011)



(quotingDep’t of Air Force v. Rosel25 U.S. 352, 361 (1976)). As the Supreme Court has
“consistently recognized [] the basic objective of the Act is disclosuarysler Corp. v.

Brown 441 U.S. 281, 290 (1979). At tekame time, the statute represents a “balance [of] the
public’s interest in governmental transparency against legitimate governnrehiai\aate
interests that could be harmed by release of certain types of informaltlaitéd Techs. Corp. v.
U.S. Dep'tof Def, 601 F.3d 557, 559 (D.C. Cir. 2010)Jfiited Technologi€} (internal
guotation marks and citations omitted). Reflecting that balance, the FOIA contans ni
exemptions set forth in 5 U.S.C. 8§ 552wvhich “are explicitly made exclusive and must be
narrowly construed."Milner v. U.S. Dep’t of Nayyl31 S. Ct. 1259, 1262 (2011) (internal
guotations and citations omitted) (citir@l v. Abramson456 U.S. 615, 630 (1982pee also
Pub. Citizen, Incv. Ot. of Mgmt. and Budgeb98 F.3d 865, 869 (D.C. Cir. 2010). “[T]hese
limited exemptions do not obscure the basic policy that disclosure, not secrecylamihant
objective of the Act.”"Rosg 425 U.Sat361.

The agency invoking an exemption to the FOIA has the burden “to establish that the
requested information is exemptFed. Open Mt. Comm. of Fed. Reserve Sys. v. Merdit3
U.S. 340, 351-352 (1979%ee alsdAssassination Archives & Research Ctr. v. G334 F.3d 55,
57 (D.C. Cir. 2003) (holdg that theagency “bears the burden of establishing the applicability of
the claimed exemptidih In order to carry this burden, an agency must submit sufficiently
detailed affidavits or declarationsVaughnindex of the withheld documents, or both, to
demonstrate that the government has analyzed carefully any material evitorerhable the
court to fulfill its duty of ruling on the applicability of the exemption, and to enigledversary
system to operate by giving the requester as much information as possible, orstbévidaich

he can present his case to the trial coOglesby v. Us.Dept of the Army79 F.3d 1172, 1176



(D.C. Cir. 1996)“The desription and explanation the agency offers should reveal as much
detail as possible as to the nature ofdbeument, without actually disclosing information that
deserves protection . [which] serves the purpose of providing the requestor with a realistic
opportunity to challenge the agency’s decision.”).

The FOIA provides federal courts with the power to “enjoin the agency from withigoldi
agencyrecords and to order the production of any agency records improperly withheld from the
complainant.” 5 U.S.C. §52(a)(4)(B). A district court must review théaughnindex and any
supporting declarations “to verify the validity of each claimed exemptiBarhmers v. U.S.
Dep’t of Justice140 F.3d 1077, 1080 (D.C. Cir. 1998). Moreover, a district court has an
“affirmative duy” to consider whether the agency has produced all segregablexaopt
information. Elliott v. U.S. Dep’t of Aric., 596 F.3d 842, 851 (D.C. Cir. 2010) (referring to
court’'s“affirmative duty to consider the segregability issum spont§ (quotingMorley v. CIA
508 F.3d 1108, 1123 (D.C. Cir. 2007/3yolt-Nielsen Transp. Grp. Ltd. v. United Stat34
F.3d 728, 733-735 (D.C. Cir. 2008) [b]efore approving the application of a FOIA exemption,
the district court must make specific findings of sggt®lity regardng the documents to be
withheld) (quotingSussman v. U.S. Marshals Sefa24 F.3d 1106, 1116 (D.C. Cir. 2007));
TransPacific Policing Agreement v..8. Customs Senl77 F.3d 1022, 1027-1028 (D.C. Cir.
1999)(“we believe that the Disct Court had an affirmative duty to consider the segregability
issuesua sponte . .even if the issue has not been specifically raised by the FOIA plainsiég);
also5 U.S.C. § 552(b) (“Any reasonably segregable portion of a record shall be provaad to
person requesting such record after deletion of the portions which are exempghishder
subsection.).

Summary judgment is appropriate when “there is no genuine dispute asnatamial



fact.” FED.R.Civ. P. 56. ‘n FOIA cases)[sJummary judgmet may be granted on the basis of
agency affidavits if they contain reasonable specificity of detail ratlaermerely conclusory
statements, and if they are not called into question by contradictory evidencedoaittear ly
evidence of agency bad fiai” Judicial Watch, Inc. v. U.Secret Sery 726 F.3d 208, at 215
(D.C. Cir. 2013) (quotingconsumer Fed’'n of Am. v. U.S. Depf Agric, 455 F.3d 283, 287
(D.C. Cir. 2006) andallant v. NLRB26 F.3d 168, 171 (D.C. Cir. 1994))Ultimately, an
agency'’s justification for invoking a FOIA exempi is sufficient if it appears ‘logical’ or
‘plausible.” Judicial Watch, Inc. v. U.S. Dep’t of Defengé5 F.3d 937, 941 (D.C. Cir. 2013)
(quotingACLU v. US. Dep’t of Defens&28 F.3d 612, 619 (D.C. Cir. 20)1)arson v. U.S.
Dep't of State565 F.3d 857, 862 (D.C. Cir. 2009) (quotWplf v. CIA 473 F.3d 370, 374-75
(D.C. Cir. 2007)).
1. DISCUSSION

As noted, all of the challenged documents are being withheld, in whole or in part, under
Exemption 5’s'deliberative process privilege.SeePl.’s 2d Mem. Ex. B, Declaration of
William J. Olson, Counsel to Trea Senior Citizens League (“2d Olson D&%14) 7, ECF No.
48-3. As discussed below, the defendant has premised its invocation of this pawikage
overbroad view of what constitutes a “pre-decisional” document under the FOIA.

A. Exemption 5’'s Deliberative Process Privilege

FOIA Exemption 5 allows agencies to withhold “inter-agency or iagf@acy
memorandums or letters which would not be available by law to a party other thaanap iag
litigation with the agency.”5 U.S.C. 8§ 552(b)(5). To be properly withheld under Exemption 5,
“a document must . . . satisfy two conditions: its source must be a Government agency, and i
must fall within the ambiof a privilege against discovery under judicial standards that would

govern litigation against the agency that holds’[ U.S.Dept of Interior v. KlamathWater
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Users Protective Ass’(“Klamath Watefl), 532 U.S. 1, 8 (2001)While the first conditions
indisputably met here, the parties vigorously dispute whether the defendant hay pnepkdd
the deliberative process privileg€onsequently, before evaluating the application of this
privilege to the six remainingocumend at issugthe Court first discusses the prerequisites for
invocationof the deliberative process privilege and then exanwies) documents are “pre-
decisional” for the purposes of the FOBNMce this is the significant dispute between the parties
in this case.
1. The Deliberative Process Privilege

“To qualify for Exemption 5 protection under the deliberative process privilege, ‘a
agencys materials must be bopinedecisional and a part of the deliberative procegdat’l
Inst. of Military Justice v. U.S. Depodf Def, 512 F.3d 677, 680 n.4 (D.Cir. 2008) (quoting
Formaldehyde Inst. v. U.®ept of Healthand Human Servs889 F.2d 1118, 1121 (D.Cir.
1989)). The Supreme Court has acknowledged that “[tlhe deliberative process prestsger
the obvious ralization that officials will not communicate candidly among themselves if each
remark is a potential item of discovery and front page news” and, “ttsushject is to enhance
‘the quality of agency decisions,’ by protecting open and frank discussion amongvtimse
make them within the GovernmentKlamath Water532 U.S. at 8—citations omitted)see
also Tax Analysts v. IR®17 F.3d 607, 617 (D.Cir. 1997) (“[T]he deliberative process
privilege. . .reflect[s] the legislative judgment that ‘the quality of administrative decision
making would be seriously undermined if agencies were forced to operate in a fiblelcawse
the full and frank exchange of ideas on legal or policy matters would be impdséipieting
Mead Data Cent., Inc. v. U.SePt of Air Force,566 F.2d 242, 256 (D.Cir. 1977)).

Consequently, this privilege protects “documents reflecting advisory opinions,

11



recommendations and deliberations comprising part of the process by which govalnment
decisions and policies are formulatédLloving v. U.S. Dep’of Def, 550 F.3d 32, 38 (D.CCir.
2008) (quotinKlamath Water532 U.S. at 8).

2. When A Record Is No Longer “Pr®ecisional’

The defendant’s invocation of the deliberative process privilege here is prddioatee
proposition that the Agreement is not final because it has “been signed but not sulomitted t
Congress.”SeeDef.’s Mem. at 5. “[T]he Agreement remains a matter of continuing concern to
the [defendant], anidl is a matter as to which deliberatiowghin the [defendant] continue.”
Def.’s Reply at 9.In effect, the defendant argues thatause¢he Agreemenhas not gone into
effect, the documents at issue pre-decisional and amount toerely a recommendatianr
adviceto the President, who ultately determines whether the Agreement is transmitted to
Congress.See idat 11. Moreover, until transmittal and action (or, in this case, inadtjon)
Congressthe Agreement remains ineffective atiterefore not final for purposes of the FOIA.
See id.

As the plaintiff points out, once the Agreement is submitted to Congress, thel®rs a s
period of sixty days in which either the House or the Senate must make any objedte®n to t
Agreement or the Agreement will automatically take eff&eePl.’s 2d Mem. at 31. Bw s the
critical timewhen the public needs “the ability to obtain and consider documents revealing the
operation and effects of this agreement and have time to petition Congress to tagRaatppr
action,” not when the Agreement has already becofai# accompli See id As this Circuit has
noted, “the public can only be enlightened by knowing what the national office Isetfre/&aw
to be.” Tax Analysts v. IR217 F.3d 607, 618 (D.C. Cir. 1997). The Second Circuit has

similarly cautioned that the “view that [an agennyy adopt a legal position while shielding
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from public view the analysis that yielded that position is offensive to FONat'| Council of

La Raza v. Dep'’t of Justicd11 F.3d 350, 360 (2d Cir. 2009 light of the FOIA’s goal of
maintaining an infanedcitizenry and “open[ing] agency action to the light of public scrutiny,”
Am. Civil Liberties Union655 F.3d at %internal citationomitted, the release of the requested
records goes to the very heart of the FOIA'’s purpose.

Yet, the Supreme Court has acknowledged that “[d]rawing . . . a line between what may
be withheld and what must be disclosed is not without difficulties” in the Exemption Xtconte
See EPA v. Minki10 U.S. 73, 86 (1973uperseded by statute as recognized in CIA v.,Sims
471 U.S. 159, 189 n.5 (1985) (Marshall, J. concurringje Supreme Court has provided
significant guidance by articulatingio general principles that are pertinent here. First, a
agency’s recommendation does not cause the recommendation to lose dscipi@nal” status
merely beause it has been communicated to another agency or Executive Branch component.
See Renegotiation Bd. v. Grumman Aircraft Eng’'g Gatpl U.S. 168, 188 (1975) (“By
including inter-agency memoranda in Exemption 5, Congress plainly intended to @eemit
agency possessing decisional authority without requiring that the advice be anjisolm®able
than similar advice received from within the agencie&Uyeau of Nat'l Affairs v. U.S. Dep'’t of
Justice 742 F.2d 1484, 1497 (D.C. Cir. 1984) (“[V]iews submitted by one agency to a second
agency that has final decisional authority are predecisional materials exemgti$closure
under FOIA.”);Defenders of Wildlife v. U.S. Dep'’t of Interj@14 F. Supp. 2d 1, 19 (D.D.C.
2004) (same). This appears to be the principle most closely analogous to therdafenda
position here, namely, that the disputed documents related to the Agreement deydviece

to the President, since the Agreement itself is not yet final.
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The Supreme Court has been equally cleangver, that when such advice is
incorporated into a final agency decision, records of that advice are no longgat exeler
Exemption 5. The Court has explained that the “purposes behind Exemption 5,” namely,
“protecting the giveandtake of the decisional process,” is “not violated by disclosure once an
agency chooses expressly to adopt a particular text as its official vii®V.iy. Abramson456
U.S. 615, 630 (1982). Thus, “Exemption 5. . . does not protect internal advisory
communications when incorporated in a final agency decisimh;,’see alsdNLRB v. Sears,
Roebuck & Co(“Sears), 421 U.S. 132, 161 (1975) (“[I]f an agency chooses expressly to adopt
or incorporate by reference an inagency memorandum previously covered by Exemption 5 in
which they would otherwise be a final opinion, that memorandum may be withheld only on the
ground that it falls within the coverage of some exemption other than ExemptipR&cRwell
Int'l Corp. v. U.S. Dep’t of Justice35 F.3d 598, 602 (quotirgears 421 U.S. at 161)Set
against the guideposts of these two principles, the Court is mindful that whetgerecys
expressed position is merely a recommendation, which qualifies as pre-décmiananal
opinion, which falls outside Exemption 5, can be a close question.

The key tadeterminingwhether a document is pdecisional inot necessarily in what
stageof implementationor on whose desk, the policy currently rests—because a final policy
may never be acted upefbut instead is more simply focused on whether the document “was
generated before the adoption of an agency polidydicial Watch, Inc. v. FDA449 F.3d 141,
151 (D.C. Cir. 2006).In reference to the Agreemenfficials fromthe United States and
Mexico signed the Agreement in 20&&ePIl.’s 2d Mem. at 4 n.1, andéhtermsof the
Agreemenhave been disclosed to the public. Wiggins Decl. § 5. Despite the defendant’s

contention thathe Agreement “remains a matter of continuing concern,” there can be little doub
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that the Agreement vgdormally adopted as agency policy when representatives of the United
States and Mexico bound their respective nations to the terms of the Agresrearit,further
implementation requires additional steps, including transmittal tdiradacceptanceybthe
United States Congres3 he Department of State is the authority through which the United
States negotiates international agreements and the SSA will ultimately besib&pfor
executing the Agreement. There is perhaps no more final expression of agencthpolicy
signing a major international agreement on behalf of the United States of Aniéecafore,
the Agreement is an expression of final agency policy for the purposes of the' FOI

To understand the fatal logical flaw in the defendant’s argument, the D.C. Gircuit
discussion o FOIA requestor documents from the Office of Management and Budget
(“OMB”) is illuminating® OMB occupies a “unique role and position in the Executive Branch
as advisor to the PresidenBublic Citizen, Inc. v. Ofc. of Mgmt. & Budg&88 F.3d 865, 875
(D.C. Cir. 2009)“Public Citzer), in that it “helps the President prepare the federal budget and
ensures that legislation, testimony, reports, and policies prepard¢ddyfexieral agencies are
consistent wh Administration policy,’id at 867. OMB is analogous to the positthe
defendant asserts it is in: an advisory role to the President and, ultimatelye€3omgho must
acton information provided by the defenda@ee, e.gDef.’s Reply at 3‘the issues discussed
remain current and could entail further action by the [defendaid]’at 11 (“Moreover the
Executive Branch [the State Department and the President] should be given theniyptort

fully review and vet these documents internaiéjore they are made public. Because the

* The defendant relies upon a Third Circuit casedelfattah v. Wited States Department of Homeland Security
488 F.3d 178 (3d Cir. 200,Avhich found that a “draft incident report” was properly withheld undeniftien 5as
support for its position that the Agreement is not final because it has retrgoreffect. SeeDef.’s Reply at 11.
Abdelfattahis distinguishabléecausgin that cas€ithere[was] no indication in the record that the draft report was
expresk adopted as, or incorporated by reference into, the [agency’s] finalaeti®\bdelfattah 488 F.3d ai84

In the instant case, the Agreement is the final agency decision and thatiegotnd explanations at issue in the
disputed documents aréteer not predecisional or are incorporated by reference into the agency’s final decision
® Neither party relied upon this case in their briefing.
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decision to transmit the agreement to the Congress rests with the Presidentrofati&States,
we continue to withhold these documents as deliberative.”) (quoting Wiggins Decl. § 9)

In Public Citizen the documents at issue were “the current version and various outdated
versions of a memo to OMB staff . . . provid[ing] a background discussion of legal and gtatutor
issues related to bypass authorities, a list of the bypass agencies andaaysdestriptiorof
the agencies’ budgetary and legislative ‘bypass’ authorities and asisco$ bypass authority
and Inspector[s] General[f"Public Citizen 598 F.3d at 868. OMB withheld these documents
under Exemption 5jd., claiming thatjnter alia, the docments at issugould “serve as a
starting point for discussions within OMB concerning possible changes to Op&cticesand
were therefore prdecisional.ld. at 875. The court rejected that argument, noting that when “an
agency seeks to change a pglit logically starts by discussing the existing policy, and such
discussions hardly render documents explaining the existing policy pre-decisiohaiwiSe, it
would be hard to imagine any government policy document that would be sufficientiyfina
gualify as non-predecisional and thus subject to disclosure under F@lAat 875-76. The
court went on to note that “[a] document that does nothing more than explain an existing policy
cannot be considered deliberative” under Exemptiolu5at 876.

Public Citizenis instructive here because it addresses, and rejects, the argument made by
the defendant, namely, that the possibility of change in the Agreement aadtttieaf it has not
yet gone into effect should render records discussing the Agreement mierdand
deliberative. While the Agreement may, as the defendant asserts, “be chatige&tate

Department and/or the President,” those changes do not make the records a thsire, b

¢ “Bypass authority” is the term given to agencies that may communiceatglgiwith Congress without i
clearance of those communications by OMBeze Public Citizerb98 F.3d at 867.

" OMB also withheld the documents under Exemption 2 to the FOIA, 5 U.S.C. §&52ut the court found
Exemption 2 did not applySee Public Citizerb98 F.3d at 874.
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nature, pre-decisional or deliberative. Indeed, to do so would be to fall into the tragthe D
Circuit warned of, where no “policy document . . . would be sufficiently final to quaifiyon-
predecisional.”’ld. at876.

As to the instant case, “it might well be difficult to detereh what point the
defendant’s] recommendations about the suitability of a particular piecepuigad litigation
have been sufficiently adopted to qualify as ‘working law,’ [but] we face no sututtif
here.” Id. at 875. The defendant has adopted the Agreement by signing it on behalf of the
United States. Thus, like the policy documattssue irPublic Citizen the Agreement is
sufficiently “final” for determining whether documents pertaining to the Agreearerypre
decisional and deliberativdt is with this finding in mind that the Court turns to the evaluation
of eachdocumenttill in dispute.

B. State Department Document-16A Must Be Reexamined

The plaintiff challenges the continued withholding of State Department Documerf H-16
based on the presence in the document of certain “historical” information reterthmey State
Department’s negotiations with Mexico concerning the Agreentee¢Pl.’s 2d Mem. at 22.

The plaintiff also challengesdhdefendant’s assertion that the document contains no segregable
information. Id. The defendant’s declarastateshat this document was prepared for “a senior
Department official onhe status of the negotiations, and to make recommendations as to how to
proceed.” 2d Walter Decl. § 30. Itis clear from the declarant’s discussiorsefdbeuments

that one of the “negotiations” the declarant asserted was not “finalizé¢t€umited States

Mexico Agreement.See idf129-30 (stating the document is “a status report on the

negotiations for a bilateral totalization agreement with another countrii@gato), and refers

to the earlier negotiations with Mexico . . . [n]either agreement discus#igid adocument has

been finalized.”). As discussed in Part lll.As2pra the United Statesexico Agreement is
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“finalized” for the purposes of Exemption 5 and the discussion of negotiations leadindhap to t
adoption of the Agreement has most likely been incorporated into the statement addiney
policy memorialized in the Agreement.would appear, therefore, that at least some of the
information in Document H-16A is non-exempt under Exemption 5 and should be released.

The plaintiff urges the Court to conductiarcamerareview of these documents to
detemine what portions of the document are reasonably segredad®l.’s Mem. Supp. Pl.’s
2d Mot. forin CameraReview, ECF No. 49-Igenerally Thesegregability analysis undertaken
by the defendant started from the faulty premise that discussionsAdrbement were exempt
from the FOIA. See2d Walter Decl. { 31 (“We have identified no meaningful egampt
information that can be reasonably segregated and releas8ohte the defendant now has
clear guidance under which to chuct its segregability review, the Court denies the plaintiff's
Motion for In CameraReviewwithout prejudice and summary judgment to both parties. The
defendant is instructed to conduct another segregability review of Document H-16Ahender
interpretation of the Agreemeatrticulated irthis Memorandum Opinion and produce the
reasonably segregable, nerempt material in the document to the plaintiff

C. State Department Document-16B Must Be Reexamined

The defendant’s withholding of Document HBL6uffers from the same error in
interpretation. The defendant’s declarant states that the document “contgioseur talking
points concerning the pending totalization agreement with Mexico.” 2d Walter{PD@2! As
explained, for the purposes of Exemption 5, the United Skééesco Agreement is not
“pending.” Moreover, this document is dated February 15, 2011, nearly seven yedteafter
Agreement was signedsee id. Thus, as it applies to the Agreement, this document cannot be

“predecisional.”
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Nevertheless, the defendant’s declarant notes that the document “makes reference to
similar negotiations for a totalization agreement with another countily § 33. If this other
totalization agreement has not been signed, the portions of the document pertaining to that
agreement are likely “predecisional” within the meaning of the FOIA’s Exempt Therefore,
the Court denies the plaintiff’'s Motion fam CameraReviewwithout prejudice and summary
judgment to both parties. The defendant is instructed to conduct another segregatsliyof
Document H-16B under the interpretation of the Agreement and what constitutdsagdimay
policy as articulated in this Memorandum Opinaomd produce the reasonably segregable, non-
exempt material in the document to the plaintiff

D. State Department Document G28 Is Not Properly Withheld Under
Exemption 5.

The plaintiff argues thddocument O-28, the “Action Memorandunpertains solely to
the Agreement, which has already been sigaad therefore even though the document was pre-
decisional when it was generated, it has since been adopted as final agencySaaRlys 2d
Mem. at 23, 30. Consequenttiie plaintiffcontends that Exemption 5 is inapplicable.

The defendant asserts that becdbiste partment Document O-28 is the document by
which authorization was sought, and eventually granted, to sign the Agreement, therdagume
“intrinsically pre-decisional’ 2d Walter Decl. § 36. This is only the case, howeténe
agency does not eventually adopt the rationale within the docuiBeatSearst21 U.S. at 161.

By the defendant’s own admission, the authorization sought in Document 028 was granted and
became the defendant’s official policy when the Agreement was si@es2d Walter Decl.

36. ThereforeunderSears the document has lost any protection it once had under Exemption 5
becausé¢he course advocated in the document, namely, signing the agreemeatopted as

an official agency policy.
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Document O-28 consists of the official reasons put forth by the Assistaet&8gcr
Bureau of Consular Affairs, of the Department of Stateoahy the Assistant Secretary was
planning to sign the Agreement on behalf of the United States. 2d Walter DecCff| B&;ess
Reports v. U.Dep't of Justice 926 F.2d 1192, 1195 (D.C. Cir. 1991) (finding Exemption 5
withholding appropriate for memorandum by “brand new staff attGrveyo was asked for
“ammunition for the expected fray, in part as advice on whether and when to duck” dering t
legislative battle over proposed legislation sought by the Department of dustice
memorandum reflectecdis or her own subjective opinidnsith “no binding effect on the
recipient”). When the authization was granted, those rationales expressed by the Assistant
Secretary became the agency’s final policy, as admitted by the defendasé aeclarant notes
that these rationales “would likely affect a subsequent decision” if a propesahvade to
change the Agreementd. Document Q28 issimilar to the memoranda Public Citizen in
that these rationales, as the defendant admits, will serve as a “startirigqgranty future
changes.See Public Citizerb98 F.3d at 875-76. ThuState Department DocumemnZ8 is not
properly withheld under Exemption 5.

E. SSA Documents 16C, 16D, and 16E Are Not Properly Withheld Under
Exemption 5.

The defendant and the SSA attempt to justify the withholding of SSA Documents 16C,
16D, and 16E by referring to the documents as “drafts” because, as the defendanttamits
cannot qualify as “pre-decisional with regard to the decision to sigrgteeraent.” Def.’s
Reply at 10. There is no doubt from the SSA declarant that these ddswareenot “pre
decisional” because they were generated after the Agreement was signed anéxpé&is the
Agreement.SeeWiggins Decl. 1 7-8. “Exemption 5 does not apply to final actions of

agencies, in the sense of statements of policy and final opinions which have thaf favcer
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which explain actions the agency has already tdkétyan v. U.S Dep't of Justicé17 F.2d
781, 790-91 (D.C. Cir. 1980) (emphasis added). As explamad, the Agreement is a “final
action” and the SSA declaranties clear that Documents 16C, 16D, and 16E merely explain
the action the defendant has already takémese documents stand in marked contrast to the
memorandum at issue Access Reporthatthe D.C. Circuit found asprepared by a junior
attorney to “help his superiors in the process of defending the legislative packBgpé#nenent
had already offerédand properly withheld under Exemption Bccess Report®926 F.2d at
1196. Rather, the SSA documents represent the final explanation of the Agreement as
understood by the SSA, the agency responsible for eventually implementing teenAgteSee
Wiggins Decl. 1 8-9. Consequently, these three documents are not properly withheld under
Exemption 5.
V. CONCLUSION

For the foregoing reasons, both parties’ Motions for Summary JudgmesBRANTED
in part and DENIED in partSummary judgment is granted to the plaintiff as to State
Department Document-@8 and SSA Documents 18C, 18D, and 18E, and denied in all other
respects.Summary judgment is GRANTED to the defendant as to the ten undisputed documents
and denied in all other respects. The defendant shall, by November 12(12@t8duce to the
plaintiff unredacted copies of State Department Docume2® @nd SSA Documents 18C, 18D,
and 18E (2) conduct a new segregability review of 8tBepartment Documents H-16A and H-
16B; and (3) produce to the plaintiff all reasonably segregable portions of Spaterdent
Documents H-1A andH-16B in light of the guidance provided in this Memorandum Opinion.

The plaintiff's Second Renewed Motion fior CameraReview is DENIEDwithout prejudice.
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The parties shall, by November 26, 2013, jointly submit a status report setting fosffoagat
schedule to govern further proceedings in this matter or advising that theayabe nlosed.

An appropriate Order accompanies this Memorandum Opinion.

Digitally signed by Beryl A. Howell
DN: cn=Beryl A. Howell, o=District
Court for the District of Columbia,
ou=District Court Judge,

Date: October 30, 2013

|_ct
ts.gov, c=US
Date: 2013.10.30 15:20:11 -04'00'

BERYL A. HOWELL
United States District Judge
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