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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT MCDONOUGH
Plaintiff,

V. Civil Action No. 10-01428BAH)
Judge Beryl A. Howell
RAYMOND EDWIN MABUS, JR, Secretary
of the Navy

Defendant.

MEMORANDUM OPINION

The plaintiff, Robert McDonough, an active duty Naval Service Lieutenant, lthisgs
actionagainstdefendant Ray Mabus, Jin, his official capacity aSecretary of the Nayynder
the Administrative Procedure Act (“APA”), 5 U.S.C. 8§ 7lIseq (2000),alleging that the
Board for Correction of Naval Records (“BCNR”) abused its discretioafusing to granthe
plaintiff full credit for the commissioned servibe performedn the Navy prior to entering the
Navy Judge Advocate General’'s Corps (“Navy JAGC”) in 2006e plaintiff alleges
specifically thatin being limited to48 months of prior commissioned service credit when his
rank was calculated as he entered the N&AGQ, he was denied 41 months of active duty
servicefor the period he served as a Lieutenant from May 1, 2003 through September 29, 2006,
seeComplaint (*Compl.”), ECF No. 1, 1 19, and that the BCNR’s interpretation of the statutory
provisions, 10 U.S.C. 88 533 and 12207, governing the calculation of his prior commissioned
service creditvasarbitrary and capriciousSeeMem. in Supp. of Pl.’'s Cross Mot. for Summ. J.
and Opp’'n to Def.’s Mot. for Summ. J. (“Pl.’'s Mem.”), ECF No. 25#2];Compl. 1 19.The
plaintiff requests that the Court remand the agency deasidimat the BCNR may “grant

Plaintiff prior commissioned service credit .,.restore Plaintiff's lineal number, date of rank,

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2010cv01428/143687/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2010cv01428/143687/29/
http://dockets.justia.com/

and direct Plaintiff's record be placed before a special ts@telsoard for promotion
consideration consistent with Plaintiff's year group of 1999.” ECF No. 21-3("Pfoposed
Order”)!

Perding before the Court are crogmtions for summary judgmenteeECF Nos. 18,
21. For the reasons explained below,glantiff’'s motion for summary judgmeig DENIED
and the defendant’s motion for summary judgmge@RANTED.
l. FACTUAL AND PROCEDURAL BACKGROUND

A. FACTUAL ALLEGATIONS

1. The Plaintiff’'s Enlistment in the United States Navy

On January 22, 1999, tipdaintiff entered the United States Naval Service Officer
Candidates School @CS') for training to become a commissioned officer of the United States
Navy? Pl.’s Statement of Facts (“Pl.’s Facts”), ECF No-12% 1; Def.’s Statement of Facts
(“Def.’s Facts™), ECF No. 18, 1 1; Comgl.5.

The plaintiff completed OCS, and, on April 23, 1999, he was commissisreatEasign
(O-1) in the United States Navy Resea@ive (“USNRactive”). Compl.| 6; Def.’sMem. in
Supp. of Mot. for Summ. J‘Def.’s Mem”) at2. Two years later, on April 23, 2001, the
plaintiff was promoted to Lieutenantdior Grade (O-2). Compl.  Def.’s Factsf 3 Pl.’s

Facts 1 3 On May 1, 2003, the plaintiff was promoted to Lieutenant, at which point he was

! The Plaintiff's Complaint notes that “[a]lternately” it requests thais“thonorable Court declare that 10 U.S.C.
§ 533 is applicable to Plaintiff and order Plaintiff's original lineaimber and date of rank be restored and further
order Plaintiff's reord to be placed before a special selection board for consideration for seletfieuténant
Commander in such years with Plaintiff's year group of 1999 astPiavould have been so considered if Plaintiff
had retained Plaintiff's original lineal nurar and datef rank.” Compl. at 8.

2 The plaintiffwas thusa member of “year group 1999Compl.{ 5. According to the plaintiff, aervicemember’s
year group determines when he is afforded “[p]Jromotion opportunities, Tajudmally individuals n a year group
are considered for promotion at the same tinid."{ 5.



assigned lineal number 09531800 and a date of rank of May 1.32G0&pl.  8PI.’s Facts|q
4-5; Def.’s Factsf 4-5.

In August 2003, the plaintifivhile still on active duty in the Navipegan a night school
program at Roger Williams Law School in Rhode Island wtolginuing hisnaval service
during the day. Compl. 1 9; Pl.’s Falits67; Def.’s Facts {16-7.

On December 31, 2006¢efore he graduated from law schdbk plaintiff was released
from active duty “while retaining an obligation in the Individual ReRégerve (“IRR”)until
January 22, 2007.Def.’s Facts § 8PI.’s Facts 1 8Compl. 1 10.The IRR isa component of
reserve forcewhere reservists daot participaten the daily drills and activities of their service
branch buareeligible for mobilization on command of the Secretary of the N&ael0
U.S.C. § 10144. The plaintiff was approved to become an active reservist on January 30, 2006,
seePl.’s Facts 1 9; Def.’s Facts 1 9.

2. The Plaintiff’'s Appointment to the Navy Judge Advocate
General’s Corps

In May 2006 while still retaining a reserve obligation in the IRR, the plaintiff graduated
from law school. Compl. § 12; DefFacts|] 6-7. On August 25, 2006, theuplkiff was
recommissioned as a reseiesign in theNavy JAGCstudent program pursuant to 10 U.S.C. §
12203* Compl. 1 14; Pl.’s Facts Y 1Dgf.’s Facts{ 10; AR Appx. 3. On September 29, 2006,
the plaintiff passed the bar exam, satisfying the final “professional gaélin¢ required ér an

activeduty appointment in the Navy JAGC. Compl. Y 16-17; Pl.’s Fatis Bef.’s Facts

3 “IDJate of rank involves seniority among officers of the same rankil@Mineal numbers provide for relative
seniority within the entire Navy.” Def.Bactsnn.3-4.

* The parties agree thtite plaintiff's appointment was made under 10 U.S.C. § 12Z8P|.’s Facts  10; Def.’s
Facts 1 10. There is no dispute related to this statutory provision.

®The “AR Appx.” is the appendix to the Administrative Record (“ARRhich was filed after this case was
remanded to the BCNR.



11. On that date, the plaintiff received an actdigy appointment to Lieutenaimt the Navy
JAGC, the same rank he previously held upon his release from active duty. Compl. { 16; Pl.’s
Facts 1 12Def.’s FactsY 12.

Concurrently with his new appointmettie plaintiff's lineal number was modified from
09531800 to 13538600, and his date of rank as Lieutenant was modified from May 1, 2003 to
September 2, 2006. Compl. § 1&1.’s Facts | 13; Def.’s Facts { 13.

B. STATUTORY FRAMEWORK

At issue in this lawsuis the calculation of thelaintiff's rankwhen he entered th¢avy
JAGCin 2006. SeeCompl.f118, 19. The defendant contends in its Motion for Summary
Judgment that the plaintiff's date of rank was calculated correctly purtsuadtU.S.C. § 533,
Department of Defendgirective 1312.3 (“DoD Directive 1312.3” or “DODDIR 1312.33nd
Chief of Naval Opeations Instruction 1120.11 (“Naval Operations Instruction 1120.11” or
“OPNAVINST 1120.11"). SeeDef.’s Facts 1 14; AR Apprat 3 (BCNR decision explaining
how the plaintiff's entry grade credit was calculate@ife plaintiffargues, to the contrarghat
the “[d]efendant miscalculated Plaintiff’'s date of rank based on a 48 month limiioon pr
commissioned service credit containedNaval Operations Instruction 1120.11, without regard
to the prior commissioned service credit savings provisions contained in 10 U.S.C. B[BH33(
and 10 U.S.C. [§] 12207(a)(1).” Pl’s Mem. at 3. As noted, the plaintiff argues that thedalle
miscalculation “had the effect of not recognizing . . . a period of 41 months[] for poomoti
purposes,” in alleged violation of “the statutory guidance of 10 U.S.C. [§] 533(2)1and [§]
533(f).” Compl. 11 19-20, 24. A review of the relevant statutory and regulatory provisions

provides the necessary background for resolving this dispute.



1. Statutory Provisions at Issue

At the outset, the Court must address a point of confusion irn#ileitgedBCNR
decision of April 1, 2011 and the parties’ briefing, namely whetfdd.S.C. § 53%r 10 U.S.C.

8 12207is the statute under which tpkintiff's prior commissioned service credit was
calculatedupon his appointment in 2006 as a Lieutenant in the Navy JAGI@&se two statutes,

in relevant part, are substantively nearly identical, with the distinction deabd® U.S.C. § 533
applies to “service credit upon original appointment as a commissioned officer” an8.00 &
12207 applies to service cretif a person receivingn original appointment as a reserve
commissioned officer.” Furthermore, both of these statutes are implemented by the regulations
at issue in this case, namely DoD Direet1312.3 and Naval Operations Instruction 1120.11.

The BCNR, in its final decision of April 1, 2011 stated that the plaintiff's “Regular
appointment in the [JAGC] was computed in accordance with [10 U.S.C. § 533].” AR Appx. at
3. Before making thatettision, the BCNR had requested a legal opinion from the Department of
Navy’s Navy Personnel Command (“NPC”) regarding plaintiffs request for a correction of
his naval record to provide him the 41 months of prior service credit he beliewst lveved
AR Appx. at 2. The NPC stated in its advisory opinion for the BCNR that “Applicant’s grade
and rank within grade at the time of his appointment into the JAGC Student Progsatione

pursuant to 10 U.S.C. § 12207 (Service Credit Upon Original ApponttjAs a Reserve

® There is also a separate and distinct disagreement about whether the’plapyisintment fell under 10 U.S.C.
§533(f). That issue will be discussed later.

’ Although the plaintiffpurportsto quote the statutory language of 10 U.S.C. § 538¢&R|.'s Mem. at 10, the
plaintiff incorrectly cites the statutélhe plaintiff appears to have quoted the statutory language from 10.8.S
12207(a) and merely replaced the phrase “reserve commissioned officertfegthal commissioned officer” so
that these statutes appeared nearly identical. The languagewb tsatutory provisions is nadenticalbut
substantively they have the same meaning that the plaintiff attributeerto 10 U.S.C. § 533(a) applies to “a
person receiving an original appointment in a commissioned graderéagh#0 U.S.C. § 12207 @)plies to “a
person receiving an original appointment as a reserve commissioned’officether distinction is that Section
533 governs credit for “amgctivecommissioned service” whereas Section 12207 governs credit for “any
commissioned service.”



Commissioned Officer]) and not 10 U.S.C. § 533, which applies to Regular appointnfeRts.”
Appx. at 6. The BCNR “substantially concurred with the comments contained in the ydvisor
opinion, except to note that entry grade crde&C) for [the plaintiff's] Regular appointment in
the [JAGC] was computed in accordance with title 10 of the United States Ccltl 583, not
section 12207.” AR Appx. at 3. The BCNR decision offers no further clarification sondar

its exception to th&lPC legal opinion.

Consistent with the BCNR decision, the defendant’s Motion for Summary Judgment and
Statement of Facts refer to 10 U.S.C. § 538eDef.’s Mem. atl (“Plaintiff's date of rank
calculation . . . must be calculated in accordance with section 533id. a)4 (“Defendant
calculated Plaintiff's date of rank based on 10 U.S.C. section 533 se€’)d at 10-11
(excerpting 10 U.S.C. 8§ 533 as the only statute discussed at length under a heablidg entit
“Applicable Federal Statutes and Navy Regulations”); Def.’s Facts § 14 (“@sfenalculated
Plaintiff's date of rank pursuant to the calculations set forth in 10 U.S.C. § 533, DoD\Rirect
1312.3, and Naval Operations Instruction 1120.1i#))§ 16 (“Defendant calculated Plaintiff's
date of rank based on 10 U.S.C. section 533). .TheDefendant'®Opposition to Plaintiff's
CrossMotion for Summary Judgment and ReBlgief in Supportof Defendaris Motion for
Summary JudgmeritDef.’s Reply”), however, states that 10 U.S.C. § 12207(a) is “the statute
upon which Plaintiff's prior service credit was actually calculated.” B&eply ECF No. 24,
at 3 (excerpting both 10 U.S.C. § 533(a)(2) and 10 U.S.C. § 12207(a)(2)). Nowhere does the
defendant address this apparent change in its view of the correct statuterfpibeaiculation of
the plaintiff’'s prior service credit.

The plaintiff's filings do not clarify this matter. The plaintiff's Comipia filed before

the final BCNR decision at issue (the final BCNR decision was made on rernanthfs



Court), states that 10 U.S.C. § 533 applies to the calculation of the plaintiff's date ofngnk, a
does not even mention 10 U.S.C. § 1228@eCompl. 11 24, 34-35. Thddmtiff's Cross
Motion for Summary Judgment, however, states that “the calculation of Plaid&tésof rank is
governed unambiguously by 10 U.S.C. § 533 and 10 U.S.C. § 12207.” Pl.’s Merseatalso
id. at 3, 5, 8, 15see atoPl.’s Facts § 30 (“Plaintiff now asks that this Court declare that
BCNR'’s failure to grant relief in Plaintiff's case was arbitrary, caprgj@n abuse of discretion
and not in accordance with law by failing to apply 10 U.S.C. [§] 533 and 10 U.S.C. [§] 12207.");
see id (“Plaintiff seeks an order remanding his case to BCNR with instructions warisisth
the provisions contained in 10 U.S.C. [8] 533 and 10 U.S.C. [8] 12207 .. .."). Since this Court’s
reasoning applies regardlessadfether the platiff's commissioned service credas
computed under 10 U.S.C. § 533 or 10 U.S.C. § 12207, the Court need not decide which of these
two statutes appliedSince the Complaint, the final BCNR decision, anddagendant’dMotion
for Summary Judgment atfer to “10 U.S.C. 8§ 533,” the Court wkimarily refer to the statute
at issue in this case as 10 U.S.C. § 533, with points of clarification as needed withtepe
U.S.C. § 12207.
2. 10 U.S.C. § 533

Section 533 of Title 10 of the United States Code govisalculation of service credit
for a “person receiving an original appointment in a commissioned grade” in the Utaitesl S
Navy. According to 10 U.S.C. 8§ 583)(2), “[tlhe Secretary of Defenshall prescribe
regulations, which shall apply uniformly among the Army, Navy, Air Force, anthB&orps,
to authorize the Secretary of the military department concerned to limit the arhpuot o

active commissioned service with which a person ra@ugi&n original appointment may be



credited under paragraph (1), ordieny any such credit, in the case of a person who at the time
of such appointment is credited with constructive service under subsectiotd(t§.533(a)(2)}
Pursuant to thistatute- as well as 10 U.S.C. § 1220The Secretary of Defense has
promulgateddoD Directive 1312.3seeAR 108-115, and Naval Operations Instruction 1120.11,
seeAR 116-133. The defendant contends — and the BCNR has tietthese regulations,
consistent with the statutory authority in 10 U.S.C. 8 533(a)(2), govern the plauhaifé of
rank calculatior?
3. Department of Defense Directive 1312’8
Department of Defense Directive 13158eAR 108, implementslO U.S.C. § 533 as

well as 10U.S.C. § 12207. According to DoD Directive 1312.3, “[i]t is the policy of the

8 Likewise, 10 U.S.C. § 12207(a)(Provides*[tlhe Secretary of Defense shall prescribe regulations, which shall
apply uniformly among the Army, Navy, Air Force, and Marine Cotpsuthorize the Secretary of the military
department concerned to limitetlamount of prior commissioned service with which a person receivinggamabr
appointment may be credited under paragraph (1), or to deny any suchicitbditcase of a person who at the time
of such appointment is credited with constructive senviwer subsection (b).” This is identical to 10 U.S.C.
§533(a)(2) except that it refers to “prior commissioned service” rather graor active commissioned service.”
This is not a distinction made by either of the parties, and does not bifeCotrt's analysis in any way.

° The plaintiffalso contends that he was appointed as a JAGC Lieutenantlinde®.C. § 533(f) SeePl.’s Mem.

at 13. This provision provides, in pertinent part, thatreserve officer (other than a warrant officer) who receives
an original appointment as an officer (other than as a warrant officé® in t Regular Navy . . . shal(1) in the

case of an officer on the actideity list immediately before thappointment as a regular officdrse appointed in

the same grade and with the same date of rank as the grade and date of rank heli¢sr thie thhe activeduty

list immediately before the appointment; and (2) in the case of an offitenrthe activauty list immediately

before that appointment as a regular officer, be appointed in the same gradthahd same date of rank as the
grade and date of rank which the officer would have held had the offices&esémg on the activduty list on the

dae of theappointment as a regular officerThe BCNR held, however, that the plaintiff wast appointed to the
JAGC under 10 U.S.C. § 533(fpeeAR Appx. at 3. The NPC advisory opinion seemed to suggest that 10 U.S.C. §
533(f) may have applied in thcaseseeAR Appx. at 8, but the BCNR specifically found that “section 533(f)
applies to officers who are merely transitioning from Reserve to Regaltus, but thEGC [or entry grade credit]
provisions of section 533 apply to officers, like yourselip are entering a new professional fieldid. at 3;see
alsoDef.’s Mem. at 1415. In other words, the plaintiff's 2006 appointment as a Lieutenant Matwye JAGC was

not an ‘appointment as a regular officer” under § 53B(f) a “Regular appointment in the Judge Advocate General
Corps (JAGC)" governed by the EGC provisions of section 533. AR Appx. airthefmore, as discussadra,

even if the plaintiff's appointment had been under 10 U.S.C. § 533(f), th&d wouentitle him to credit for all of

his prior commissioned service.

9 The defendant notes that this regulation has sieea updated by DoD Directive 1312.03. Since DoD Directive
1312.3was in place when the plaintiff's rank was calculated, however, it apmaies SeeDef.’'s Mem atl1n.11.

The plaintiff does not contend that any changes made to this regulatiomiyadweagsing on the instant disputSee
DODDIR 1312.03 (as updated September 15, 2011), available at Department of Defenise febsD
Issuanceshttp://www.dtic.mil/whs/diectives/corres/pdf/131203p.pdast accessed Nov. 26, 2012).

8



Department of Defense that the award of service credit to any person beingeghpeamssigned,
or designated as a commissioned officer in an officer category shall babégddtermined to
establish an appropriate appointment grade and date of rank relative to othes officesame
competitive category.’'DoD Directive1312.3 § 4.1. It further notes that “[t|he entry grade
credit that is awarded shall be the sum of the prior commissioned service allmhib@ @amount
of constructive service credit allowedld.  4.2.
4. Chief of Naval Operations Instruction 1120.11

Naval Operations Instruction 1120.&4tablishes Navgpecific regulations governing
the awardng of entry grade credit under 10 U.S.C. § 533 and 10 U.S.C. § 12207, providing
guidance for the “appointment of regular and reserve officers in the Navy Addgeate
General’'s Corps.” AR 116. Naval Operations Instruction 1120.11 provides that individuals
entering JAGC may receive three years of entrdg@edit for law schoolld. at 123. It also
provides that the total entry grade credit (“EGC”) “shall be limited to 48 mdntt. at 124
(“To obtain exgrienced former activduty commissioned officers who can compete for career
status while maintaining uniform and stable management of the JAG Corps comitatiality
EGC granted, other than for officers accessed through the [Law Educatioar®Rrog LEP],
shall be limited to 48 months™*

C. PROCEDURAL HISTORY

The plaintiff alleges thatjrsce “[a] service member’s date of rank directly affects the
date on which that service member may be eligible for promotion,” Dr&fctsy 15, following

the calculation of his rank after entering the JABQ006,heimmediately entered into

1 As the defendant indicates, Naval Operatimssruction 1120.11 provides other calculations for officers who are
becoming JACGs through the LEP program and for “unusual cases invghdoiglsexperience or unique
qualifications.” Def.’s Mem. at 1%ee alsAR 117-124. The plaintiff did not entehe JACG program through the
LEP program nor dodke plaintiff suggest that his is gu]nusual case[] involving special experience or unique
qualifications.” AR 124.



“negotiations with Navy Personnel Command” in order to correct what he allegabev
erroneous deprivation of 41 montbisprior service time Compl. § 20. On November 14, 2007,
Navy Personnel CommanNPC”) denied relief, finding that the plaintiff's rank had been
properly calculatedld.  21; Pl.’s Facts { 19; Def.’s Facts | 19.

The plaintiff then attempted to seek relief by appealing tBER. Compl.  22.The
plaintiff sought fromthe BCNR, inter alia, restoration of his original date of rank and lineal
number, and consideration for promotion along with his year grtoug 23; Pl.’s Facts { 20;
Def.’s Facts 1 20. The BCNR denied the plaintiff's appeal on August 8, 2008, rulinigethat t
plaintiff's date of rank and lineal number had been properly calculated. Pl.s&sFatt Def.’s
Facts 1 21; AR 29-31.

The plaintiffrequested thahe BCNR reconsidets decisionclarifying that e was not
seeking constructive credit for time spent in law school. Compl § 32; Pl.s¥a&t Def.’s
Facts 1 22.0n June 17, 2009, the BCNR again denied the plaintiff relief on the grounds that
“[ the glaintiff failed to provide anynew or materiainformation’ for the BCNR to consider.”
Def.’s Facts 1 235ee alscCompl. § 33Pl.’s Facts T 23

The plaintiff then filed this lawsuit, on August 23, 20iOthe District Court for the
District of Columbia.SeeECF No. 1. In November 2010, upon a joint request from the parties,
the Court remanded the case back to the BCNRuftrer review SeeMinute Order (Nov. 5,
2010; Pl.’s Mem. at 5; Defs Facts{ 25 AR Appx. 77-79.

The BCNR thersought an advisory opinion from the>C, seeAR Appx. at 5, which the
NPC provided to the BCNR on January 26, 20P1’s Facts  28; Def.’s Facts | Z8 Appx.

5-20. The NPCconcluded that the plaintiff's entry grade credit and date ofweam&computed

10



upon his entry into the JAGC Student Program in accordance with 10 U.S.C. §'4 710y
NPC advisory opinion explained that under 10 U.S.C. § 1220%(pgrson commissioned
under section 12203 ‘shall’ be credited with any prior commissioned service,” AR Appx

but “subsection 12207(a)(2) gtarthe Secretary of the Defense (SECDEF) authority to permit
the Service Secretaries authority to limit the amount of prior commissioned sgrdaean
officer may receive under subsection 12207 (&) (),

The NPCadvisory opinion statetthat theSecretary of Defense implements section 12207
through Department of Defense Directive 1312.3, pursuant to which “entry gradelwaed
awarded shall be the sum of the prior commissioned service allowed and the amount of
constructive service credit alved.” I1d. According to the NPC advisory opinion, thiaintiff
was not entitled to any constructiservicecredit because he was in active status while in law
school, buthe Secretary of the Navy was “authorized to award” the plaintiff EGC for his
previous commissioned servicéd. at 7.

The NPC advisory opinion further explained that “[c]lonsistent with DODDIR 1312.3,
Chief of Naval Operations Instruction (OPNAVINST) 1120.11 regulates thdastasfor
Appointment of Regular and Reserve officershia Navy JAGC.”ld. Pursuant to paragraph 12
of that regulation, EGC for JAGC officefsarringexceptions not applicable herecepped at
48 months.See id It was based on this regulation, consistent with the statutory authority under
title 10, anl consistent with DODDIR 1312.3, that the plaintiff's entry grade credit waseckat

48 months:

12 As explainedsupra the BCNR would later clarify that the plaintiff's entry gramedit and date of rank were
computed under “10 U.S.C. § 533,” and not “10 U.S.C. § 12207.” This discrepan@wérpdoes not change the
NPC'’s reasoning, on which the BCNR reliégleeAR Appx. 2-3.

13«Arguably,” the NPC advisory opinion states, thaiptiff “was grantedoo much[entry grade credit as he was
not entitled to constructive service credit for the time he was in law kahddis prior service award should have
been 36 months under DODDIR 13128R App. at 78.

11



OnApril 11, 2011, a threeaember panel of thBCNR, relying in large part on the
reasoning in th&lPC advisory opiniongeclined to grant the plaintiff reliefAR Appx. at 2-4.
The BCNR first clarified in its decision thatontrary to what thBIPC advisory opinion stated,
the plaintiff's entry grade credit when he entered the JAGC was “computed ndaace with
[10 U.S.C. 81533, not section 12207.” AR Appx. at 3. Beyondeakegption the BCNR
“substantially relid upon the NPC advisory opiniongiating thafthe p]laintiff's date of rank
had been properly calculated in accordance with 10 U.S.C. § 533, DoD Directive 1312.3, and
Naval Operations Instruction 1120.11.” Pl.’s Facts 3¥;’s Facts] 29;see alsdl.’s Mem.
at 5; AR Appx. 1-4.

Specifically, theBCNR found that 10 U.S.C. § 533(a)(2) authorizes the Secretary of
Defense “to prescribe regulations limiting credit for prior active casioned service, or to
deny any such credit in the case of a person credited with constructive serit&ppX. 34.
The BCNR also found that “applicability of the authority to limit credit fotor active
commissioned service is not restricted to persons credited with consteertwee.” Id. at 4
The BCNR further explained that DoD Directive 1312.3 and Naval Opesdtistruction
1120.11 implement sections 533 and 1228&e idat 3

Responding to the plaintiff's argument that his appointment fell under 10 U.S.C. 8 533(f),
the BCNRstated that 10 U.S.C. § 533(f) “applies to officers who are merely transgitvoim
Reseve to Regular status, but the EGC provisions of section 533 apply to officers, likelfyourse
who are entering a new professional fieldd. TheBCNR also clarified that the original letter
denying the plaintiff's requests for reliffom August 8, 2008) “should have stated that
[paragraph 2.2] of DODDIR 1312.3, which states that the directive does not apply to

appointments under section 533(f), is not applicadfthe plaintiff’'s] appointment to the JAGC

12



was not under section 533(f), but that BE@C [entry grade credifjr[o]visions of the directive
areapplicable.” Id. (emphasis in original).

Following the BCNR'’s decision, the defendélgd a Motion for Summary Judgment in
this Court. SeeECF No. 18.The plaintiff filed aCrossMotion for Summary Judgmentee
ECF No. 21. The stay was then lifted, and these two motions are pending before this Court.
Il. STANDARD OF REVIEW

A. Summary Judgment

A court shall grant a motion for summary judgment “if the movant shows that there is
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” FED.R.Civ.P. 56(a). In this case, the Court is presented with cross motions for summary
judgment in the context of reviewing a decision of BI@NR, an agency action{W]hen an
agency action is challenggd . .[t]he entire case on review is a question of lawg anly a
guestion of law.”Marshall Cnty.HealthcareAuth v. Shalala988 F.2d 1221, 1226 (D.C. Cir.
1993). This Court need not and ought not engage in lefathiinding, since “[u]nder the
APA, it is the role of the agency to resolve factual issues to arrive at eéodebit is supported
by the administrative record, whereas the function of the district court isctonile¢ whether or
not as a matter of law the evidence in the administrative record permitted thg egerake the
decision it did” Sierra Club v. Mainella459 F. Supp. 2d 76, 90 (D.D.C. 2006) (quotation
marks and citation omittedgee alsdWVilson v. McHugh842 F. Supp. 2d 310, 315 (D.D.C.
2012) Caez v. Wited States815 F. Supp. 2d 184, 188 (D.D.C. 201Bpth parties agrabat
there is no dispute as to any materiat.fal.’'s Mem. at 6 (“Plaintiff agrees with Defendant that
Summary Judgment upon the administrative record is the appropriate court sanctioned

methodology for resolving this matter.”); Def.’s Mem. af.6

13



B. “Arbitrary and Capricious” under the Administrative Procedure Act

Pursuant to 10 U.S.C. § 1552(a), Hg] Secretary of a military departméacting
through a civilian board, such as, in this case, the BGh#] correct any thitary record of the
Secreary’s department when the Secretary considers it necessary to correct an error or remove
an injustice.” A final decision from the BCNk& subject to judicial review under 8§ 706 of the
AdministrativeProcedure Act, 5 U.S.C. § 706Pettiford v. Sec’y athe Navy 774 F. Supp. 2d
173, 181 (D.D.C. 2011(citing Frizelle v. Slater111 F.3d 172, 176 (D.C. Cir. 1997)

Under the APA, a court defers to the agency unless the agency’s action is found to be
“arbitrary, capricious, an abuse of discretion, threowise not in accordancattvlaw.” 5 U.S.C.

8 706(2)(A);see alsdrettiford 774 F. Supp. 2d at 18T.0 evaluate whether an agency action is
“arbitrary or capricious,” the reviewing court “rsiuconsider whether the [agency’s] decision
was based on a consideration of the relevant factors and whether there has beemrarabéar
judgment.” Marsh v.Or. Natural Res. Coungil90 U.S. 360, 378 (1989) (quotation marks and
citation omitted)see also Epstein v. Geres39 F. Supp. 2d 267, 274 (D.D.C. 2008). As the
Supreme Court has explained, “the scope of review under the ‘arbitrary and capsiciodard

is narrow and a court is not to substitute its judgment for that of the agevioyotr Vehcle

Mfrs. Ass'n v. State Farm Mut. Auto. Ins. G&B3 U.S. 29, 30 (1983).

Indeed, under the “arbitrary and capricious” standard of review, a court presiaieet
agency’s action is validenvtl. Def. Fund, Inc. v. Costlé57 F.2d 275, 283 (D.C. Cir. 1981);
see also Grid Radio ¥CC, 278 F.3d 1314, 1322 (D.C. Cir. 200€pne v. Caldera223 F.3d
789, 793 (D.C. Cir. 2000 S360, LLC v. U.S. Depof Veteran Affairs846 F. Supp. 2d 171,
185 (D.D.C. 2012). Nevertheless, if the agency “failed to provide a reasoned explamiati

where the record belies the ageregonclusion, [the court] must undo its actioity. d L.A.
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v. Shalala 192 F.3d 1005, 1021 (D.C. Cir. 1999). At a minimum, “the agency must examine the
relevant data and articulate a satisfactory explanation foetitmancluding a ‘rational
connection between the facts found and the choice malmtdr Vehcle Mfrs. Assh, 463 U.S.
at 43 (quotind@Burlington Truck Lines v. United Stat&¥1 U.S. 156, 168 (1962Kight v.
United States850 F. Supp. 2d 165, 169 (D.D.C. 201R)do v. Geren818 F. Supp. 2d 17, 24
(D.D.C. 2011) (*As long as an agency has examined the relevant data andtadiaula
satisfactory explanation for its action including a rational connection betiedadts found and
the choice madeourts will not asturb the agencyg’ action.”) (internal quotatiomarksand
citation omitted) “A reviewing court will ‘uphold a decision of leskdn ideal clarity if the
agency’s path may reasonably be disceérieFrizelle, 111 F.3cat 176 (quotingDickson v.
Sec'y of Def.68 F.3d 1396, 1404 (D.C. Cir. 1995)).

C. Deference Dudo Military Corrections Boards

In the D.C. Circuit, review of thactionsof military corrections boards is “unusually
deferential.” Piersall v. Wintey 435 F.3d 319, 324 (D.C. Cir. 2006) (citidgeis v. Sec'y of the
Air Force, 866 F.2d 1508, 1514 (D.C. Cir. 198%¢e alscAppleby v. Gerer330 Fed. AppX
196, 198 (D.C. Cir. 2009) (unpublished). “Even in the face of an ‘undisputed error’ or
‘concedednjustice,’ we must deny the petition for review if the Board offered an adequate
explanation ‘that a court can measurdd’ (quotingKreis, 866 F.2d at 1514).

Nevertheless, there is a limit to the deference that this Court owes to ageocyeven
with respect to military matters. “[T]he law in this Circuit . . . differentiates batvmilitary
judgment requiring military expertise,” which should be reviewed under the ‘unusuall
deferential’ stadard, and ‘review of the Board’s application of a procedural regulation

governing its case adjudication process,” which is reviewed under the traditibiieary and
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capricious APA standard.Wilhelmus v. Gererv96 F. Supp. 2d 157, 162 (D.D.C. 2011) (citing
Kreis v. Sec'y of Air For¢cel06 F.3d 684, 68(D.C.Cir. 2005). The plaintiff asserts that in this
case no heightened deference is due because the BCNR’s decision “required naegpeciali
military judgment.” Pl.’'s Mem. at 8. This Circuit, however, has taken a broad viewlitary
expertise tavhich deference is owed, extending it to the military records correction boards’
personnel decisionsSeeCone 223 F.3cat 793 (applying heightened deference in a case
involving Army Board for Correction of Military Recordséfusal to force quantitativeersonnel
ratings to conform to a bell curve). Much like military tactics, the unique militakymgrand
staffing system operates largely outside of the judiciary’s expeisad. (“This deferential
standard is calculated to ensure that the calartsot become a forum for appeals by every
soldier dissatisfied with his or her ratings, a result that would destabilize mdgarsnand and
take the judiciary far afield of its area of competence.”). Thus, the Cduapply “substantial
deference”’a the BCNR’s decision hereésee, e.gMiller v. Dep't of Navy476 F.3d 936, 938-39
(D.C. Cir. 2007) (applying “unusually deferential” standard in military praonotase).
1. DISCUSSION

Theplaintiff argues thathe BCNR's decision to limit the plaintiff's prior service credit
to 48 months was incorrect, and caused the plaintiff to “lose promotion opportunities.” PL.’s
Mem. at 1. Specifically, the plaintiff alleges that the calculation of the pRardéte of rank ‘¢
governed unambiguously by 10 U.S.C. § 533 and 10 U.S.C. § 12207,” and that the
“interpretation of the statutes by BCNR denyjtige plaintiff relief was arbitrary and
capricious, an abuse of discretion and contrary to lddi.."The defendant countetisat the date
of rank calculation “does not fall squarely within the confines of 10 U.S.C. § 533" and that it

must be “calculated in accordance with section 533, DoD Directive 1312.3, anld Nava
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Operations Instruction 1120.11.” Def.’s Mem. atTihe defedant notes that taken together, this
statute and these regulations provide “more detailed instructions on how the Dapahoutd
calculate prior military service, with respect to promotion and other opportuhitiesservice
member who is beginning a new professional career within the Navy JAGC proddcamat 1-

2. The Court concludes that the statutory provision at issue—10 U.S.C. § 533—glaesly

the Secretary of Defense the authority to issue regulatignigng the amount ofprior service
creditgranted to new JAGC lawyefas notedsuprg this same reasoning applies to 10 U.S.C.
§ 12207).SinceDoD Directive 1312.3 and Naval Operations Instruction 1120.11, pursuant to
which the plaintiff's entry grade credit was calculated, are consisidénthat statutory

authority, the plaintiff has not showhnatthe BCNR’s final decision was “arbitrary and
capricious.

The Court first examines 10 U.S.C. 8§ 533, and then the regulations isstied by
Department of Defense related to the gdiffis date of rank calculation, beforgrning to the
plaintiff's remainingargumentshatthe BCNR decision was arbitrary and capricious.

A. 10 U.S.C. § 533 Is Not Ambiguou¥’

The plaintiff argues that the “calculation of Plaintiff's date of rank is goeekr
unambiguously by 10 U.S.C. § 533.” Pl.’s Mem. atShecifically, he plaintiff argues that,

pursuant to 10 U.S.C. § 533(&)Congresslearlyintended that full prior service credit “shall”

4 The analysis in this section also applies toahalogouprovisions in 10 U.S.C. § 12207.

Bous.c. &33(a)(1) provides: “For the purpose of determining the grade and the itaitkgvade of a person
receiving an original appointment in a commissidigrade (other than a warrant officer grade) in the Regular
Army, Regular Navy, Regular Air Force, or Regular Marine Corps, pacson shall be credited at the time of such
appointment with any active commissioned service (other than service as assmmned warrant officer) that he
performed in any armed force, the National Oceanic and Atmospheric Atratinis, or the Public Health Service
before such appointment.” 10 U.S&12207, however, as noted, applies to “an original appointmentasve
commissioned officer” rather than “an original appointment in a cononisg grade.” 10 U.S.&. 12207(a)(1)
(emphasis addéd
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be granted to a person receiving an original appointment as a regular commissiceed PFIfs
Mem. at 10.

The very next prong of the statute, however, gives the Secretary of Defens#yatathor
issue regulations related to the granting of prior commissioned servitie @pecifically, 10
U.S.C. § 533(a)(2) provides:

The Secretary of Defense shall prescribe regulations, which shall apfasmlgi

among the Army, Navy, Air Force, and Marine Corgsauthorize the Secretary

of the military department concerned to limit the amount of ative

commissionedaervice with which a person receiving an original appointment may

be credited under paragraph (1), or to deny any such credit, in the case of a person
who at the time of such appointment is credited with constructive service under

subsection (b).

This datute is unambiguous and plairsiiates that the Secretary of Defense “shall
prescribe regulations” concerning the amount of prior commissioned semtieacperson
receiving an original appointment may be credit€te plaintiff argues unavailinglyhatsection
533(a)(2) taken in conjunction with section 533(a)(1) means that a service membailigets f
credit for prior commissioned service unless that service member got ctimstaervice credit
in which case the Secretary can limit or deny prianussioned service credit.” PFAMem. at
11. In other words, the plaintiff reads the conditional clause, “in the case oba pdrs at the
time of such appointment is credited with constructive service” as a liestiact the Secretary’s
authority both “to limit the amount of prior commissioned service [that] may beetédind
“to deny any such credit” altogethelhe plaintiff explains that “[hJowever, if there is no
constructive service credit section, 533(a)(1) applies and all prior serciadited.” PIl.S
Mem. at 11. That is not@rrectreading of the statute

The plain language of the statutory provisauthorizes the Secretary of Defense to

promulgate regulations to “limit the amount of pramtivecommissioned service with whieh
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person receiving an original appointment may be credited.” 10 U.S.C. § 533(a)(2). Thus, the
Secretary of Defense may promulgate regulations that “limit the amounooéptive
commissioned service” regardless of whether constructive service isdrebiie clause “in the
case of a person who at the time of such appointment is credited with construgine weder
subsection (b)tnodifiesonly the language “or to deny such credit.”

The plaintifffurtherargues that there is “no rational bads’ concluding that the
constructive credit clause only modifies the denial proviberause that would meére
Secretary of Defense “could only deny credit to constructive service mgmloécould not
limit credit to constructive credit serviceembers.” PIS Mem. at 12. In other words, the
plaintiff contends that the conditional clause relating to constructive senap®ers either
applies very broadly (restricting the Secretary’s authority both to éinto deny credit), or very
narrowly (resticting the Secretary’s authority to only grant or deny constructeeitcrather
than also having the authortiylimit it). The Court does not agree with this strained reading of
the provision. The defendant has offered a rational basisdatatitory distinction for
treatment otonstructive credit, as opposed to commissioned service credit. Constructive credi
is not for time served in the military, but for other time, such as time in samabthe Secretary
may credit that time as the needs of the military require, in full or not at all, or semeekvh
between. As the defendant argues, “[i]t makes sense that the Secretary could godwigtel
constructive service credit, since he alone provides it through the deldga@amgress in 10
U.S.C. § 12207() Def.’'s Reply at 3 n.2yhich sets out examples of how a Secretary of the
military department, “[u]nder regulations prescribed by the Secretddgfehse,” shall credit
persons receiving an original appointmasa reservecommissioneafficer with constructive

service seel0 U.S.C. § 12207(b).
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Accordingly, the Court agrees with the defendant — and with the BCNR finailotheeis
that “title 10 of the United States Code, section 533(a)(2) authorizes [theaPgofdDefense]
to prescribe regulations limiting crediar prior active commissioned service, or to deny any
such credit in the case of a person credited with consteustiwvice.” AR Appx. at-3. Given
the plain language of the statutiee ICourt further agrees wiBCNR that the “applicability of
the authority to limit credit for pricactive commissioned service is not restricted to persons
credited with constructive service[.Jd. at 4

B. The Department of Defense Promulgated Regulations Pursuant to its
Authority Under 10 U.S.C. 8§ 533(a)(2) and 10 U.S.C. § 12207(a)(2).

Pursuanto the directive in 10 U.S.C. § 533(a)@)d 10 U.S.C. § 12207(a)(@)at the
Secretary of Defense “shall prescribe regulatioti;e"Department of Defense promulgaizuD
Directive 1312.3 and the Secretary of the Navy developed NXpeations Instructian1120.11
to limit the amount of prior service credit due a service member enterirg professional
field. The plaintiffdoes not dispute that, if these regulations were to apply to his situation, his
dateof-rank was calculated correctly in this casestead, the plaintifirgues that these
regulations are “facially defective” and that ttemply do not apply because the plaintiff did
not have any constructive service creditd thus the defendant had no statutory authority to
promulgate these refations to limit his service credif?ls.’s Mem. at 12. The Court disagrees.
These regulations are consistent with the unambiguous statutory authority tked€, and the
Court finds nothing arbitrary and capricious about t@&NB’s explanationof howthe plaintiff's
date of rankvas calculategursuant to these regulations.

1. Department of Defense Directive 1312.3
Pursuant to its authority under 10 U.S.C. § 533 and 10 U.S.C. § 12207, the Department of

Defense promulgateldoD Directive 1312.3 regarding service credit for commissioned officers.
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Under DoD Directive 1312.3, the general policy of the DepartiwieDefense is that service
credit “to any person being appointed, assigoedesignated as a commissioned officer in an
officer categoryshall be equitably determined to establish an appropriate appointment grade and
date of rank relative to other officarsthe same competitive categdrnAR 109 (emphasis
added).

As the defendant explainis means that a person joining the JAGC program who has
prior experience practicingw, or working in the “same competitive category,” may receive
more service credit than a person, like the plaintiff, who had experience in itaeymil
performing work outside of the competitive category in which he is now working. sDéérm.
atll. This policy, the defendant explains, “helps avoid situations where a militarigene
joining a highly specialized program such as JAGC or a military medical pnairaight out of
law or medical school does not end up as a higher ranking officer than individuals who have
several years of legal or medical training simply because he or she ghgwerved in the
military in a completely wmelated capacity.ld. The defendant had the authority to promulgate
sucha regulation under 10 U.S.C. 88 533 and 12207.

2. Chief of Naval Operations Instructions 1120.11

Consistent both with 10 U.S.C. 8 533 (and 10 U.S.C. § 12207) and with DoD Directive
1312.3, Naval Operations Instruction 1120.11 providasgy-specificstandards for the
appointment of regular and reserve officers in the JAGC. Naval Operatsgingction 1120.11
states that it establishes regulations governing the “[a]ward of ewtlg gredit on appointment
in the JAG Corps under sections 533 and 12207.” AR 116. This Instruction further ettiains
in order to*obtain experienced former actigrity commissioned officers who can compete for

career status while maintaining uniform and stable management of the JAGcQurpsinity,
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total [Entry Grade Credit] granted, other than for officers accessed througE®heshall be
limited to 48 months.” AR 124. The plaintiff has not shown that there is anyhatgary and
capriciousabout the defendant capping thaiptiff's prior service credit at four years pursuant
to this express regulation.

C. The Plaintiff's Remaining Arguments that the BCNR'’s Decision Was
Arbitrary and Capricious Are Also Unavailing.

The Court now turns to the plaintifffemainingarguments that the BGR’s decision
was arbitrary and capricious:irst, the Couraddressethe plaintiff's argument that 10 U.S.C. §
533(f), in conjunction with 10 U.S.C. § 12207, ‘iglps[f] ull [p]rior [s]ervice credit for
[p]laintiff.” Pls.” Mem. & 13. Second, the Court turnsthee plaintiff's argument that he is
entitled to equitable relief because the “[r]esult [[imposed [u]pon [p]laimgithe Navy [w]ith
[c]onfirmation by the BCNR has [w]orked an [ijnequity upon” him. Pls.” Mem. at 15.

1. The Plaintiff’'s Claim For Relief Under 10 U.S.C. 533(f) Is Unavailing.

Perhaps realizing the futility of his arguments regarding 10 U.S.C § 5B8@),
Directive 1312.3 and Chief of Naval Operations Instruction 1120l ptaintiffassert¢hat he
is entitled to reliebecause he was appoingsia Lieutenant in the JAG@der 10 U.S.C. §
533(f), whichgoverns awards of prior service credit to officeessitioning from reserve to
regular statusSeePl.’s Mem.at 1314. According tdhe plaintiff DoD Directive1312.3 does
not apply “to the appointment of Reserve commissioned officers as Regular ctonetls
officers under Section 533(f)id. (quoting AR 109), and, consequentlyis meanssimply that
full credit for prior active dty serviceis required if the appointment falls under [10 U.S.C.
section]533(f).” Pl.’s Mem. at 13

The plaintiff provides no legal support for taggumenthat he wasppointed under 10

U.S.C. 8§ 533(f), however. Furthermore, he has not shown that it was arbitrary and cafmicious
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the BCNR toconcludeexpressiythat the plaintiff’'s appointment was not under 10 U.S.C. §
533(f). As the BCNR explained, “section 533(f) applies to officers who are nieaabitionng
from Reserve to Regular status, but B&C [entry grade creditprovisions of section 533 apply
to officers, like yourself, who are entering a new professional fidleef.’s Mem. atl5 (quoting
AR Appx. at 3). The defendant argues that this agecmyclusion is entitled to “substantial
deference,id., and the Court agre#isat deference is appropriate here. Applying that substantial
deference, the Court concludes that the agency provided a sufficiently ratiplaalagion for

why the plaintiff'sappointment did not fall under 10 U.S.C. § 533@ge e.gBeauregard v.
Mabus No. 10€v-1972, 2012 U.S. Dist. LEXIS 147700 (D.D.C. Oct. 15, 2012) (unpublished)
(noting that the BCNR isffee to draw [its] own reasonable inferences and conclusionstifiem
evidence before [it]” and thdan agencys decision need not be a model of analytic precision to
survive, but rather the agency needs only to have used its discretion in a reasoned)manner.
(citations omitted)

Moreover, even if section 533(f)d apply to the plaintiff's appointment as a Lieutenant,
it is far fromclear that the plaintiff would be entitled agoromotion in rank under that provision.
Def’s Mem. atl6. Under 10 U.S.C. § 533(f):

A reserve officer (other than a warrant officefjaveceivesan original

appointment as an officer . . . shall

(1) in the case of an officer on the actihaty list immediately beforthat

appointment as a regular officer, be appointed in the same grade and with the

same date of rank as the grade and datani held by the officer on the active-

duty list immedately before the appointment; and

(2) inthe case of an officer not on the actdigy list immediately before that
appointment as a regular officer, be appointed in the same grade and with the
same da& of rank as the grade and date of rank which the officer would have held

had the officer been serving on the active-duty list on the date of the appointment
as a regular officer.
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Immediately before his regular appointment to the JAGC as a Lieuteraptathtiff
was not on the active duty list, but was a reservist at the rank of Ensign in the $&&C.
Compl. 11 13-15 (noting that, on August 21, 2006, “Plaintiff was recommissioned as an Ensign”
after serving as a drilling reservist, and that it wagnttl Sept. 12, 2006 that he “received active
duty orders”); AR Appx. 8NNPC advisory opinion stating that, immediately before his
appointment as a Lieutenant in the JAGC, the plaintiffmaa®n the “active duty list” but was
on the “reserve active status listSgealsoPl.’s Mem. at 14 (admitting that the plaintiff “went
from Reservist to Regular status in the JAGC” when he was appointed as admine
September 2006). Since the plaintiff was a reserve Ensign prior to his appoiasnaerggular
Lieutenantin September 2006, which he claims “was done pursuant to section 533(f),” Pl.’s
Mem. atl4, pursuant to the plain language of 10 U.S.C. 8§ 533(f), the plaintiff should have
received aegular appointment at the rank of Ensign, rather than Lieutenant, to the Be8C.
10 U.S.C. 8 533(f) (a reserve officer receiving a regular appointment “shall . . . be egpoint
the same grade and with the same date of rank as the grade and date of rank helfidsr the o
. immeditely before the appointmentdee alsdNPC Advisory Opinion, AR Appx. at 8 (noting
that “[u]nder 10 U.S.C. § 533(f), [the plaintiffl may have been appointed as a Regudar wffi
the grade of ensign; instead, the Navy appointed Applicant in the higher grazlgeridint.”).
Thus, an appointment under 10 U.S.C. § 533(f) would not have helped the plaintiff to advance in
the JAGC.

Furthermore,lte Court sees no reason why the four year service credit cap from Naval
Operations Instruction 1120.11, which expressly governs the appointment of regusaree re

officers in the JA® program, would nadtill apply to individuals appointed under 10 U.S.C. 8
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533(f). Accordingly, the plaintiff's argument that his appointment fell under 10 USS53B3(f)
would not save hislaims.
2. The Plaintiff is Not Entitled to Equitable Relief.

Finally, theCourt turns to the plaintiff's argumetitatthe Court should set aside the
BCNR'’s decision because ihds [wlorked ari] nequity” upon him. Pl.’#Mem.at 15. The
plaintiff argues that “Sections 533(a)(1) and 12207(a)(1) of Title 1Ccteafie fundamental
notion that men and women who serve in the Armed Forces of this country deserve what they
have earned,” and that it is “inconceivable” that Congress would have intended tlomiamac
consequence” of the plaintiff being “stripped” of 41 months of active duty service M@m. at
15. The Court is not convincedatithere is anguchinjustice here.

Congress gave the Secretary of Defense authority to issue reguiatiting the rank of
new lawyers with prior service for the rational reason of ensuringrtbagexperienced lawyers
are not supervised by inexperienced ones who may have a higher rank due solelyptmtheir
service outside the specialized service. Capping the credit for prior Senvafécers newly
appointed irthe JAGC thuselps maintain discipline, ordeand respect within the ragkAs
the defendant argues, “th[is] system . . . prevents unfairness to Plairdgsbging that officers
like himself, with little legal experience, are not forced to compete for pronsotgh JAGs of
the same rank that have significantly more legal experience.” Def.’s Reply. Moreover,
this limit on prior service credit helps to promote higher quality legal work onfastthke
JAGC by ensuring that the more experienced lawyers are also the ones with aamkgveith
the authority by virtue fatheir rank to issue orders to less experienced lawyers.

An example helps illustrate how the plaintiffsquest for reliein this case may lead to

untenable results: under the plaintiff's reasoning, a person who decided to go to lawatehool |
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in life, and enterethe JAGC after ten years of prior commissioned semwimgld beentitled to
the full ten years of prior commissioned service, and would be competing for promikion w
lawyers who have ten years of lawyering experience. That is like lg-nanwted lawyer
entering a law firm and, instead of takinghis or her place as a firgearassociate beinfprced
immediatelyto competavith lawyers eligibleo make partner in the firm. Timew lawyer
would notbe taken seriously in this competitjdurthermorethe lawyer wouldalmostcertainly
not have the lawyering experience to do what is required of a partner. This ssomenigraust
applyin the JAGC Congress could not possibly have inexhidr a new lavyer to enter the
JAGC and immediately be competing with colleagues with many yeanesof legal experience.
That would not only provide a disservice to the new lawyer, but also endanger théfaaspec
rankand disciplinghat isfundamental tamilitary service. TheNavyreasonably capped the
plaintiff at four years of prior commissioned service, consistent withgtdagons and statutory
authority. There was nothing arbitrary and capricious abolB@MR’s denial of the plaintiff's
request for reéf.
IV.  CONCLUSION

For the reasons explained above, the defendant’s motion for summary judgment is
GRANTED, and the plaintiff's crossotion for summary judgment is DENIEDAN Order

consistent with this opinion shall be issued.

DATED: November 29, 2012

I8l Loyt A Koot
BERYL A. HOWELL
United States District Judge
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