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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB et al.
Plaintiffs,

2
Civil Action No: 10-1513(RBW)

KEN SALAZAR,
SECRETARY OF THE UNTED STATES
DEPARTMENT OFTHE INTERIOR,et al.

T O O e O

Defendans.

MEMORANDUM OPINION

The plaintiffs in this case-Sierra Club, Ohio Valley Environmental Coalition, Friends of
Blair Mountain, Inc., West Virginia Labor History Association, NationalsErfor Hisbric
Preservation ithe United States, and West Virginia Highlands Conservardyalenge the
decision by the Keeper of the National Register to removBltheMountain Battlefield from
the National Register of Historic Pladesviolation ofthe Adminigrative Procedure Act, 5
U.S.C. § 706 (2006). This matter is before the Court on the parties’ cross-motions forgumma
judgment. SeePlIs.” Mot. for Summ. J. (“PIs.” Mot.”); Defs.” Opp’n To Pls.” Mot. for Summ. J.
and Defs.” CrosMot. for Summ. J. (“Defs.” Mot.”). Upon careful consideration of the
submissions in this casehe Court concludes that it must grant the defendants’ motion for

summary judgment and deny the plaintiffs’ motfonthe reasons set forth below.

! In addition to the documents already referenced, the Court consitierfedlowing filings in resolving thearties’
crossmotions: (1) the Plaintiffs’ Memorandum in Support of Motion for Summary JedgjiPls.” Mem.”), (2) the
Plaintiffs’ Summary Judgment Opposition and Reply (“Pls.” Opp’n”) tii@ Reply in Support of Defendants’
CrossMotion for Summay Judgment (“Defs.’ Reply”), (#the Amicus CuriaeBrief of United Mine Workers of
America in Support of Plaintiffs’ Motiofor Summary Judgment, and) ¢be Brief of West Virginia Coal

Association, Inc. admicus Curiagn Support of Defendants’ Brief in Opposition to Summary Judgment and Cross
Motion for Summary Judgment.
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. STATUTORY AND REGULATORY BACKGROUND

A. National Historic Preservation Act

In 1966, Congress enacted the National Historic Preservation Aes@rvation Act”),
finding that the preservation of the nation’s heritage “is in the public intsodbat its vital
legacy of cultural, edutianal, aesthetic, inspirational, economic, and energy benefits will be
maintained and enriched for future generations of Americans.” 16 U.S.C. 8§ 470(b)(4) (2006).
Under thePreservation Act, Congress authorized the Secretary of the Interior t® ambat
maintain “a National Register of Historic Places composed of districts, sitiesngs,
structures, and objects significant in American history, architecture, &glgeengineering, and
culture.” 1d. 8 470a(a)(1)(A). A state with an approved SHitoric Preservation Program
may nominate properties that meet this criteria for inclusion on the National Regildistoric
Places (“National Register”)d. 8 470a(a)(3). Before a property may be included on the
National Register, the owner or owners of the property, or a majority of therswf the
properties within a historic district, must be given an opportunity to object to the gropert
district’s nomination to the National Registéd. 8 470a(a)(6). If a majority of owners of
properties withina historic district object to the property’s inclusion on the National Register,
“such property shall not be included on the National Register . . . until such objection is
withdrawn.” Id.

B. Nomination, listing, and removal of a property from the National Register

Pursuant to the provisions in tReeservation Act, the Secretary of the Interior
promulgated regulations governing the process for nomination of a property to tealNati

Regiger. 36 C.F.R. 8§ 60.1(a) (2012). If a state has an app&tatel Historic Preservation




program, it is the responsibility of the State Historic Preservation OffiPeegérvation

Officer’) to identify and nominate eligible properties for inclusion in the Nationald®egId. 8
60.6(a). In order to nominate a property, Bmeservation Officemust submit the proposed
nomination to the State Review Board, which “shall determine whether or not the propets
the National Register criteria for evaluation and make a recommendation tatié&lStoric
Preseration Officer to approve or disapprove the nominatidd.”8 60.6(j). “At least 30 but

not more than 75 days before the State Review Board meetindpte¢bervation Officemust
provide notice of the intent to nominate the property to the owner or owners of the property and
“shall give the owner(s) at least 30 but not more than 75 days to submit written cenament
concur in or object in writing to the nomination of such propertg.”§ 60.6(c). If a property
has more than fifty owners, tikreservion Officer may provide notice to the owners by
publication in at least one newspaper of general circulation in the l[dreé60.6(d). The list of
property ownersequired to receive notice “shall be obtained from either official land
recordation reaals or tax records, whichever is more appropriate, within 90 days prior to the
notification of intent to nominate.1d. § 60.6(c).

An owner of the property who wants to object to the nomination of the property to the
National Register “shall submit the State Historic Preservation Officer a notarized statement
certifying that the party is the sole or partial owner of the private pro@ertgppropriate, and
objects to the listing.”ld. 8 60.6(g). In the case of an individual who submits an objection but
whose name does not appear onRheservation Officer'greviously compiled list of owners,
“such owner shall be counted by the State Historic Preservation Officeemmil@hg whether a

majority of owners has objected” if the owner “certifies wrédten notarized statement that the



party is the sole or partial owner of a nominated private propeldy.Tn accordance with §
470a(a)(6), a property will not be listed in the National Register if a magrdywners of the
property object to sudisting. 1d. The Preservation Offices responsible for determining if a
majority of property owners object to listing the property in the Nationalskgid.

Following approval of a nomination by the State Review Board, the nomination and any
comments on the nomitian are reviewed by the Preservation Offjcard if thePreservation
Officer “finds the nominations to be adequately documented and technically, professiardlly, a
procedurally correct and sufficient and in conformance with Natioegis®er criteria for
evaluation,” thePreservation Officeforwards the nomination, any comments, and all notarized
statements of objection to the Keeper of the National Register of Histaded(“the Keeper”).

Id. 8 60.6(k). Upon the Keeper's receipf the nomination, notice of the nomination is published
in the Fedeal Register.ld. 8 60.6(g). Individuals or organizations who support or oppose a
nomination may submit comments to the Keeper regarding the nomin&tidh60.6(t). The
property wil be listed in the National Register “within 45 days of receipt by the Keeper or
designee unless the Keeper disapproves a nomination, an appeal is filed, or the oviveteof p
property (or the majority of such owners for a district or single property withpie owners)
objects by notarized statements received by the Keeper prior to listthgg"60.6(r).

The Secretary of the Interisrregulations also set forth a procedure for removing
properties from the National Register. Grounds for removal of a propentytfre National
Register include “[p]rejudicial procedural error in the nomination or ligtgess.” 36 C.F.R.

8 60.15(a)(4) (2012) The Keeper may remove a property from the National Registeritspon

own motion based upon prejudicial procedural ertdr8 60.15(k). If the Keeper initiates the



removal of a property, “the Keeper will notify the nominating authority, thetaifieowner(s)
and the applicable chief elected local official and provide them an opportunity to ab/hiide
Properties that are removed pursuant to prejudicial procedural error “sioatizdically be
considered eligible for inclusion in the National Register without furtherraatid will be
published as such in the Federal Registél.”s 60.15(a)(4).

C. Effectsof listing property in the National Register

Listing of a privatelyowned property in the National Register “does not prohibit under
Federal law or regulation any actions which may otherwise be taken pyofherty owner with
respect to the property.d. 8§ 60.2. However, listing a property in the National Register does
have several consequences, only one of which is at issue in this litigation. Underdloe Surf
Mining Control and Reclamation Act of 1977, listing in the National Register “rdgliire
consideration of a property’s historic values in the determination on issuancerfaica soal
mining permit.” 1d. 8 60.2(d). Specifically, thAct prohibits surface mining coal operations
“which will adversely affect any publicly owned park orge#a included in the National Register
of Historic Sites unless approved jointly by the regulatory authority and tleedteState, or
local agency with jurisdiction over the park or the historic’si8) U.S.C. § 1272(e)(3) (2006
Thestatuteprovidesthat the prohibition is “subject to valid existing rights” and further exempts
coal mining operations in existence on August 3, 19@78 1272(e).

I1. FACTUAL BACKGROUND?

This litigationis the culmination of a lengthy controversy surrounding the nomination of

a portion of Blair Mountain, in Logan County, West Virginia, to the National RagiSpruce

Fork Ridge, located on Blair Mountain, was “the site of the 1921 Battle of Blair Mountéin tha

2 The relevant facts are taken from the administrative record unless otherveide not
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ended an unsuccessful thrgear struggle to unionize the coal miners of Logan, Mingo,
McDowell, and Mercer counties.Administrative Record A.R.”) at 00193. The confrontation
between union and non-union forces was the “largest organized armed uprising in America
labor history,” id., ending only when fed troopsintervenedid. at 00218.

This case concerns the nomination of the Blair Mountain Battlefield to the Nationa

Register by the West VirginRreservation Officein 2009. First Am. Compl. (Am. Compl?)

19 70, 72.The WV Preservation Officdrad previously nominated the Blair Mountain

Battlefield to the National Register 2005 and 2008, A.R. at 00001-40, 00124—66, but was
unsuccessful in both efforts, id. at 00115 (indicating that 2005 nomination was returned by the
National Register stafbr deficiencies in the nomination materialsl, at 00175 (withdrawing

2008 nomination from Keeper’s consideration).

The WV Preservation Officesubmitted thehird nomination of the Blair Mountain
Battlefield to the Keeper on January 13, 20@8.at 00182—-224. In preparation for the
nomination, on October 24, 20Q08,the request of the WV State Historical Preservation Office
(“WV Preservation Office”)a Senior Assistant Attorney General of the West Virginia Attorney
General’s Office conducted researwing the Logan County tax records to ascertain the owners
of any property included in the proposed historic distrdidt.at 00180. The research performed
by the Assistant Attorney General yielded a count of 66 owners of property Withproposed
historic district. 1d. at 00181. On November 24, 2008, Y& Preservation Offic@laced a
legal notice ima local newspapeadvising property owners in the proposed district of the WV
Preservation Offices intent to nominate the Blair Mountain Battlefietdthe National Register

and soliciting comments and/or objections to the nominatidrat 00869. The noticgtated the



following: “Any owner or partial owner who objects to listing should submit a net@riz
statement (certifying ownership and objentto listing) by December 29, 2008"ttee WV
Preservation Officeld. The notice also statetiAny notarized letters received by the State
Historic Preservation Officer or the Keeper of the National Register al)dsic] to the earlier
nominations will be considered by the Keeper of the National Register if temtproperty
owners for that parcel are the same and the parcel remains in the current boukdary.”

In a letter to the Keeper accompanythg 2009 nomination, the W\é&servation Offie
indicated that ihad received “[a] list of 39 objections with attached notarized affidavits” from
the law firm ofJackson Kelly, PLL&in March 2008, in response to an earlier nomination of the
Blair Mountain Battlefieldwhich included objections from individuals who were not included in
the lists of owners compiled for the 2005 or 2008 nominations, as well as individuals who
appeared as owners on previous lists but were no longer included in the list compiled im Octobe
2008. Id. at 00180-81. The W¥reservation Officendicated that itonsidered all of the
objections because “signed affidavits swore that they were partial proparysoof parcels
within the boundary,” yielding a total of 75 owners and 33 objectitchs However the WV
Preservabn Office concluded “in both instances . . . a majority of property owners have not
filed objections in accordance with the Code of Federal Regulatidahs.”

On February 27, 2009, Jackson Kelly filed a petition with the Keeper pursuant to 36
C.F.R. 8§ 6(5(t) objecting to the nomination of the Blair Mountain Battlefield. at 00228-35.

The petition was filed on behalf of Natural Resource Partners, LP, Arch Goaklhd Massey

Energy Company, each which“owns or leases minerals, particularly comith the expectation

% This law firm is variously referred to in the Administrative Recordackson Kelly and JacksonKellirhe Court
will use “Jackson Kelly,” the spelling that appears inah@cusbrief filed by counsel from Jackson Kelly on behalf
of the West Virginia Coal Association.
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of developing them in the nomination aredd: at 00230. These three companies collectively
“own the vast majority of the surface and minerals in the nomination alka.”

As an attachment to its petition, Jackson Kelly includedpy of the list of owners
compiled in October 2008 with notations reflecting Jackson Kelly’s research orogiestyr
owners in the proposed historic district, yielding a total of 64 property owlterat 00231.

The petition also included 38 object®to the nomination of the Blair Mountain Battlefield,
resulting in a count of 38 objections from individuals on the October 2008 list of 68 owners and
34 objections from individuals on the revised list of 64 own#&tsat 00232. Thus, Jackson

Kelly argued, “[rlegardless of which list, the Apfreservation OfficgList, the October
[Preservation OfficgList or the Petitioners’ List, your office deems correct, we have aatjuir
objections to the proposed historic District from a simple majority obweers in all cases.”

Id.

At the request of the National Register staff, the WV Preservation O#igewed its list
of property owners in comparison to the list provided by Jackson Klellyat 00279. The WV
Preservation Officasserted that “a nurebof the discrepancies [Jackson Kelly] outline[s] . . .
are inaccurate” because Jackson Kelly appeared to have compared its research with a list of
owners compiled for a previous nominatidd. The WV Preservation Officdetermined that it
was appropriate to recalculate the total number of owners and objections usingiigiofinom
the list submitted by Jackson Kelly “[s]ince some of the property may havedinti@nged
owners in recent monthsJd. at 00279-80. However, even using this revisgdthe WV
Preservation Officstated that it had received objections from less than half of the owdeas.

00280.



Jackson Kelly continued to submit owner objections to the Keeper following the
nominationof the Battlefield by the WV Preservation @#r. Id. at 0033435. In a
communication with the National Register staff March 30, 2009, the WV Preservation Office
confirmed thatat that pointit had a list of 57 owners with 24 valid objectiond. at 00335. On
March 30, 2009, the Blair Mouaih Battlefield was listed on the National Registiet. at 00336.

Shortly following the listing of the Blair Mountain Battlefield, hoveeyon April 6,
2009, the WV Preservation Offisent a letter to thRational Register stafhdicating that it has
“noted additional objections that were unintentionally overlooked” in its earlier count of
objections to the nomination of the Battlefield. at 00351. With the inclusion of these
additional objections, the WV Preservation Office informed\thgonal Register stathat
“[t]he total number of objections increases from 22 to 30” while “[t]he total numbeppépy
owners remains at 57.Id. Due to this change in the number of objections, the WV Preservation
Office then stated “we request that the Keeper consider Blair Mountain Battlefielceawided
eligible for, rather than listed in, the National Register of Historic Pladds.Followingthe
submission of this l&tr, the WV Preservation Offieeompiled another list of owners and
objections on May 21, 2009, which yielded a total of 57 owners and 30 objections to the
nomination. Id. at 00464.

In a letter dated July 22, 2009, tNational Register stafhformed the WV Preservation
Office thatthey “consider[ed] the erroneous counting tastdute a procedural errdrand that
the Keepeintended to remove the Blair Mountain Battlefield from the National Regikteat
00502. TheChief of the National Register Prograxplainedthat National Register staff

“concurwith [the WV Preservatn Office’s] determination that more than 50% of the owners



objected to the National Register listing” based darmation provided by the WV Preservation
Office, “particularly the property owners and objections list dated May 21, 20094t 00502.
Following publication of the Keeper’s notice of its intent to remove the Blair Mounta
Battlefield in the local newspaped, at 00519, in September 2009, Dr. Harvard Ayers, a
supporter of the nomination of the Blair Mountain Battlefield to the Natioagid®er, submitted
research on property owners in the historic district compiled by an attormetahreed for this
purpose, id. at 00521-28. This research yielded a total number of 61 owners with 25 objections.
Id. at 00522.
On December 30, 2009, thee&per removed the Blair Mountain Battlefield from the
National Registerld. at 00691. In a Jaawy 6, 2010 letteto the WV Preservation Offic¢he
Chief of the National Register prograndicated thathe Battlefield was removéewn the
motion of the Keeper on the basis of the procedural @he WV Preservation Offi¢e
explainedn [its] letter of April 6, 2009,but that the Battlefield was automatically considered
eligible for inclusion upon its removal from the National Register pursuant to 36.8.F.R
60.15(a)(4).1d. On July 6, 2010, Sierra Club, the Ohio Valley Environme@tadlition* and
the National Trustor Historic Preservation in the United Stasebmitted a petition to the
Keeper requesting reconsideration of its decision to rertinevBlair Mountain Battlefield from
the National Registerld. at 00736. On July 29, 2010, the Keeper informed the petitioners that

she would not consider tingetition because “the Petition does not present a basis for the

* The petitionsubmittedto the Keeper requesting reconsideration of the decisie@ntowve the Blair Mountain
Battlefield from the National Register was submitted by Sierra Club, d@tierl Trust for Historic Preservation in
the United States, and an organization entitled the “Ohio Valley Environin@miacil.” A.R. at00736. However,
the plaintiffs indicate that the petition was submitbgcbne of the plaintiff organizationthe Ohio Valley
Environmental CoalitionSeePls.” Mem. 25. Therefore, the Court will treat the ustheftern‘council” in the
petition submitted to the Kper as a typographical error and refer to the organization as the Ohio Valley
Environmental Coalition.
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Keeper to reconsider listing Blair Mountain Battlefield pursuant to se6fdib(a)(4).” 1d. at
00778.

On September 9, 2010, the plaintiffs broutjidé caselleging that(1) “[tjhe Keeper’'s
action in removing Blair Mountain Battlefield frothe National Register was arbitrary,
capicious, an abuse of discretion and otherwise not in accordance with the law” iroviolab
U.S.C. § 706(2)(A), 16 U.S.C. § 470a(a)(6), and 36 C.F.R. § 60.6(c), Am. Compl. § 78) and (
“[tlhe Keeper’s conclusion that there was a prejudisratedurakrrorin the WV [Preservation
Office]'s calculation of owner objections to the National Register nomination of Blaimikin
Battlefield was arbitrary and capricious, an abuse of discretion,” and iniemot#t5 U.S.C. 8§
706(2)(A), 16 U.S.C. § 470a(a)(6), and 36 C.F.R. Part 60, Am. Compl. § 72. On April 11, 2011,
the plaintiffs moved for summary judgment thieir claims. SeePIs.” Mot. On May 23, 2011,
the defendants filed a cressotion for summary judgment on the basis that thenpffs lack
standing to bringthis lawsuit. SeeDefs.” Mot.

[11. STANDARD OF REVIEW

Because Article IIl of the Constitution limits the jurisdiction of this Court to the

resolution of cases and controversies, the Quudt address firghe plaintiffs’ standing to lmg

this suit. Fla. Audubon Soc'y v. Bentsen, 94 F.3d 658, 663 (D.C. Cir. 1996). The party that

invokes federal jurisdiction bears the burden of establishing the elementsdyfigtan the
same way as any other matter on which the plaintiff bearautigde of proof.”_Lujan v.

Defenders of Wildlife 504 U.S. 555, 561 (1992). At the summary judgment stage, “[b]are

allegations are insufficient3ierra Club v. EPA, 292 F.3d 895, 898 (D.C. Cir. 2002), and the

plaintiff “must ‘set forth’ by affidavit or ther evidence ‘specific facts,’ . . . which for purposes
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of the summary judgment motion will be taken to be tRefenders of Wildlife 504 U.S. at

561. Whenan administrative actiois challenged“the petitioner must either identify in [the
administraitve] record evidence sufficient to support its standing to seek review or, if there is
none because standing was not an issue before the agency, submit additional evidence” to
establish that standing existSierra Club292 F.3d at 899. When a plainigfnot itself the

object of the challenged administrative actéoml standing depends on the actions of individuals
or organizations not before the court, “it becomes the burden of the plaintiff to addtsce f
showing that those choices have been or will be made in such manner as to produce causation

and permit redressability of injury.Defenders of Wildlife 504 U.S. at 561-62. In such a case,

“standing is not precluded, but it is ordinarily ‘substantially more diffidolestablish.”_ldat
562.

A motion for summary judgment will be granted “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(&).In evaluating a motion for summary judgment tlourt must view
the evidence “in the light most favorable to the nonmoving party” and must “dravasdiiable

inferences in favor of the nonmoving partylalavera v. Shal638 F.3d 303, 308 (D.C. Cir.

2011) (citingAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986)ummary judgment

is appropriate if the non-moving partfails to make a showing sufficient to establish the

® Courts do not generally apply the standard of review for summary judgetdatth in Federal Rule of Civil
Procedure 56(a) in a case seeking revieagency action under the Administrative Procedure Act because the court
is limited to determining “whether the agency action is supported by thimiatrative record and [is] otherwise
consistent with the [Administrative Procedure Act] standard of reVi€See, e.g.Nat'| Mining Assoc. v. Jacksgn
816 F. Supp. 2d 37, 442 (D.D.C. 2011). Here, however, the Court applies the normal standardRuid&6 in
determining whethethe plaintiffs have demonstrated Article Ill standindpich often involves consideration of
information outside of the administrative recof®eeSierra Clubh 292 F.3d at 899 (holding that appellants before
the District of Columbia Circuit must submit additional evidence if their stgndinot apparent from the
administrative ecord, as would be necessary at the summary judgment stage in the trial 8mae)the Court does
not reach the merits of the plaintiffs’ claims, the Court need not adtiestandard applicable amotion seeking
summary judgment on claims made anthe Administrative Procedure Act.
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existence of aelement essential to that pagyase,on whichthe party bears the burden of

proof. Celotex Corp. \Catrett 477 U.S. 317, 322—-23 (1986)The mere existence of a scintilla

of evidence in support of the [non-moving pastyposition will be insufficient; there must be
evidence on which the jury could reasonably find for the [non-moving party].” Anderson, 477
U.S. at 252.
IV.ANALYSIS

An association has standing to bring suit on behalf of its members if (1) theatieaixi
members would have standing to bring suit in their own righthe interests at stake in the
litigation are germane to the asgtion’s purpose, an@) neither the claim asserted nor the
relief requested requires the participation of individual members of the dgsoaiahe

litigation. Sierra Club292 F.3d at 898 (citindunt v. Wash.State Apple AdverComm’n 432

U.S. 333, 342-43 (1977)). To demonsttaetat least onef its members has standing an
organization must shothat“(1) it has suffered an ‘injury in fact’ that is (a) concrete and
particularized and (b) actual or imminent, not conjectural or hypothetical; g ®)jtiry is fairly
traceable to the challenged action of the defendant; and (3) it is likely, as opposaeiy

speculative, that the injury will be redressed by a favorable deciskoiehds of the Earth, Inc.

v. Laidlaw Envtl. Servs., Inc., 528 U.S. 167, 180-81 (2000) (ciDefenders of Wildlife 504

U.S. at 560-61).

The plaintiffs characterize their claias a “procedural injury,” arguing that the
defendants’ failure to follow threservation Acand the regulations governing the nomination
of properties to the National Register, resulting in the removal of the Btaintdin Battlefield

from the National Register, deprives the Battlefield of the heightened pootom surface
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mining thatit would enjoy under the Surface Mining ContraotaReclamation Act if the
Battlefield was a listed property. Pls.” Opp’n2l-5-6. The plaintiffs contend that light of
this vulnerability, if surface mining takes plaaighe Battlefieldsite topographical features of
the Battlefieldand artifactduried in the soil will be destroyed. Pls.” Opp’n 5. According to the
plaintiffs, individual members of thglaintiff organizations will thus bearmed becausbey
will be unable to enjoy the Battlefield as a historical resoueePIs.” Opp’'n 3—4; Pls.” Mem.
Ex. 1, ¥ 14; Pls.” Mem. Ex. 2, 11 10=+-PlIs.” Mem. Ex. 3, at 2; Pls.” Mem. Ex. 4, 11 7, 10; PIs.
Mem. Ex. 5, 11 6, 7, 9; Pls.” Mem. EX. 6, 11 4, 6, 7, 10. The Court agrees with the defendants
that these allegations are insufficient to estalAdicle Il standing.

Beforeconsidering thelaintiffs’ evidence and argumerntsgardinghe three
requirements for standing, the Court notes thataiaintiffs’ characterization of the instant case
as following the “procedural rights” line of case authority is incorrétt “procedural rights”
case, “plaintiffs allege injury resulting from the violation of a procedight afforded to them

by statute and designed to protect their threatened concrete int€estdr Law & Educ. v.

Dep't of Educ., 396 F.3d 1152, 1157 (D.C. Cir. 20089ealsoDefenders of Wildlife 504 U.S.

at 572 n.7 (defining a “procedural rights” case as one in which “[tlhe person who has bee
accorded a procedural right to protect his concrete interests can asserhthaithigut meeting
all the normal standards for redressability and immediacie type of injuries included within
the “procedural rights” line of case authority is exemplified by the Supremé’€example in

Defenders of Wildlife“an agency’s failug to prepare a statutorily required environmental

impact statement before taking action with potential adverse consequerfeeengitonment.”

Nat’l Parks Conservation Ass’n v. Manson, 414 F.3d 1, 5 (D.C. Cir. 2005). Due to the nature of
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the injury ina procedural rights case, “the courts ralhile not wholly eliminatingthe issues of

imminence and redressability, but not the issues of injury in fact or caus@tiorior Law &

Educ., 396 F.3d at 1153eealsoFla. Audubon Soc'’y, 94 F.3d at 664 (in procedural rights case,

“the primary focus of the standing inquiry is not the imminence or redressabilitg ofjury to
the plaintiff, but whether a plaintiff who has suffered personal and partic@anzey has sued
a defendant who caused that myji).

This case does ndall within these parameterdJnlike the examplgrovided in

Defenders of Wildlife the plaintiffs’ allegation here is not that theeservation Acaccorded

thema procedural right that the Keeper violated and that the plaintiffs now seek toeenfor
rather the plaintiffs allege that the Keeper’s decision to remove the Blair Mounédiletseld
from the National Register was arbitrary and capricious and an abuse dfialidoeeauset
resulted fronthe Keeper’s failure to fatw the applicableegulations.SeeAm. Compl. {1 70,
72. The plaintiffs’ allegations relate to the Keeper’s adherenitee governing regulations, but
nowhere do the plaintiffs allege that the Keeper failed to comply avgrocedural right that was
aacorded to the plaintiffs under any statute or regulation. Since the plaimjéfisy does not
“result[] from the violation of a procedural right afforded to them by statute and designed to

protect the threatened concrete interegtitr. for Law & Educ. 396 F.3dat 1157 ,this casealoes

not fall within the “procedural rights” line of case law and nihetefore meet the normal
standards for redressability and imminence.

A. Injury-in-fact

The “mere violation of a procedural requirement,” standing alonetisufficient to

confer Article 11l standing.SeeFla. Audubon Soc'’y, 94 F.3d at 66A. plaintiff “raising only a

generally available grievance about governraaitming only harm to his and every citizen’s
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interest in proper application of the Constitution and laws, and seeking reliabthadre
directly and tangibly benefits him than it does the public at Jadgees not meet the

requirements for standing under Article Ill. Defenders of Wildlife, 504 U.573+74.The

requirement of an injurya-fact, an “actual or imminent, not conjectural or hypothetical” injury,
id. at 560 (internal quotation marks omitted);a hard floor of Article Il jurisdiction that

cannot be removed by statute,” Summers v. Earth Island Inst., 555 U.S. 488, 497 [2(@09).

plaintiffs mustthereforeallege aractual or immineninjury beyond théeeper’sviolation of the
law by removingthe Blair Mountain Battlefield from the National Registieat is personal and
particularized to at least one member of the plaintgaaizations.

The plaintiffs seek to shosuch arinjury by arguing that the failure to lifte Blair
Mountain Battlefield in the National Register increases the risk to the prdpen “current and
planned surface mining operatiorfsPls.” Opp’n 2. The plaintiffs assert that surface mining
will “assuredly destroy important topographical features of the BattleBalth as the hilltops
and promontories where guns were mounted, which define the battlefield site, as ewdtural
resources that coritute to the historic significance of the sitdd. at 5. To demonstrate the
harm to the property posed by surface mining, the plaintiffs attached a pethiorited by
several of the plaintiffs to the West Virginia Department of Environmental ddimteseeking
the designation aheBlair Mountain Battlefield as “lands unsuitable for surface coal mining”

pursuant to W. Va. Code § 22-3-22(b), id., Ex. B, and a 2010 report prepared by one of the

® The plaintiffs cast their injury exclusively as one of imminent injury and deamntend that evidence in the
administrative record or the plaintiffs’ submissions demonstraddshb plaintiffshave already suffed an injury
in-fact due tgorior mining operations in the historic district, perhaps because to do so wotdddicttheir position
that the property retains tingstoricalintegrity requiredfor inclusion in the National RegisteEeePl.’s Opp’'n 2.
Since the plaintiffs premise their clamhstanding on the “concrete and immediate” risk of future harm to the
property, the Court will confine its standing inquiry to the consideratidheo$ufficiency of the evidence in the
administrative record antie¢ plaintiffs’ submissionseeking to demonstragerisk of imminent future injury to the
Battlefield from surface mining.
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plaintiffs, the Friends of Blair Mountain, detailitigreats to the Bttleground in areas covered by
an existing permit for surface minind,, Ex. L. The plaintiffs attached affidavits from one
member of each organization explaining how harm to the Battlefield from surfizéng will
impact the affiant in @ersonal and particularizedanner SeePls.” Mem, Exs. 1-6.

The plaintiffs fail, however, ta@entify sufficient support in the administrative record for
the proposition that the potential harm from surface mining is “actual or imminengt thn
“conjectural or hypothetical”™ In support of their contention that the “the risk of serious harm to
Blair Mountain Battlefield as a result of current and planned surface minimgtiops is both
concrete and immediate,” the plaintiffs note that coal mgompanies own property within the
historic district, citing to letters in the administrative record raising objections toatinenksll
Register nomination submitted by Energy Corporation of America, Jackson Res@ampany,
and Robin Land Company, LLC. PIs.” Opp’n 2 (citing to A.R. 00300, 00304, and 00306). As
proof that these companies “fully intend to exploit their interests in the immediate &s well
as in the present,” the plaintiffs point to a statement in the February 27, 2009 ¢ettdatkson
Kelly in opposition to the Battlefield’s nomination indicatitigt “each Petitioner owns or leases
minerals, particularly coal, with the expectation of developing them in the nooniaea.” 1d.
at 2-3 (citing to A.R. 01226 As further proobf the imminence of the harm to the Battlefield,
the plaintiffs cite to references in the record to surface mining permitsabailready been
issued for areas within the historic distridd. at 3 (citing to A.R. 01344-45, 01473, 01499,

01471).

"Because the Court has determined that the plaintiffs’ case is not a “pralagghts” casetheycannot benefit

from the relaxation of normal standards of imminence. For exampléydming Outdoor Council v. United States
Forest Service, the court found that the plaintiff had demonstratédestfimminenceof injury because it could
show that the agency’s procedural vi@atremoved the barrier toil and gas drillingon parcels of land within the
Sho$one National Forest despite the fact that “there is no certainty that dwilingpmmence on the disputed
lands.” 165 F.3d 43, 51 (D.C. Cir. 1999 holding that theplaintiffs had standing to bring the claim, the court
noted that the “necessary showing” to support standing is reduced detjoral rights” casedd.
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Although the plaintiffs argue that these references in the administrativd egabthe
affidavits submitted by members of the plaintiff organizations establish thaskhe the Blair
Mountain Battlefield from surface mining is “both concrete and immediat at 2, the
administrative record and the plaintiffs’ submissions actually tend to show theatepgibsit
surface mining may or may not take place on the Battlefield at some undeterminedthme
future. Although a considerable amount of the Battlefield is, indeed, currentlytdiobgeicface
mining permits, the administrative record shows that the companies in possessepearhtits
have thus far declined &xercise the rights afforded to them by the permits. In the same
February 27, 200%tter from Jackson Kelly cited by the plaintiffs, counsel indicates trct A
Coal has had a surface mining permit for a portion of the Battlefield since 199%‘Wwaghbeen
dormant for economic reasons.” A.R. at 00233. Similarly, in an April 9, 20@9 feom
Jackson Kelly to the Keeper, counsel notes that portions of the historic district bavgubgect
to surface mining permits since 1992. at 00364.

The most significant evidence of the lack of imminence of miairige Blair Mountain
Battlefield is contained in the report prepared by the Friends of Blair Mountaichedt#o the
plaintiffs’ opposition as Exhibit L. This report, dated September 8, 2010, detailseheftom
surface mining permits that have already been issued for portions of the Blatah
Battlefield or areas adjacent to the BattlefieRls.” Opp’n Ex. L 1. Out of the eleven permits
that are discussed, active mining is occurring at only two sites, both of whieljacent to the
historic district. Seeid. at27, 35. Of the remaining permits discussed in the report, two permits
have expired, id. at 4, 33, three are “active, but with no coal removed as of yet,” id. at 8, 12, 30,

three cover an area that has already been mined and is in the process of reglamatiab, 22,
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24, and one is unexpired but not active, id. at 19. The information contained in this report belies
the plaintiffs’assertiorthat the issuance of surface mining perrdémonstratethat mining is
imminent. For example, no coal has been removed pursuant to Permit No. P072900, despite the
permit’s existence since 198Md. at 12. Similarly, Permit No. 0505692 was issued in 1993,
Permit No. S500503 was issued in 2007, and Permit No. S504991 was issued in 1995, but no
action pursuant tthese permits has been tak&eeid. at 8, 18-19, 30. thereforestrains
credulity to concludéhat the issuance of a surface mining permit alone estabtisitasining is
imminent when several of the permitsat were issued more than a decagehaveresulted in
no harm whatsoever to the Battlefield.

The real problem that the plaintiffs face is ttie occurrence of their alleged injury
depends entirely on the future actions of third parties, the coal mining companies.
Demonstrating a sufficient injurir-fact to confer standing thus requiteat the plaintiffs
produce evidencgom whichthe future actions of the coal mining comparuas be predicted
with somedegree of certaintynformation that is, for the most part, outside of the pldsitif

personal knowledgeSeeDefenders of Wildlife 504 U.S. at 561-62. The inherent obstacles

arising fromthis requirement prompted the Supreme Court to note that in such situations,
“standing is not precluded, but it is ordinarily ‘substantially moffecdIt’ to establish.” Id. at
562. And for this reason, standing in such situations is often found to be laEkingxample,

in Grassroots Recycling Network v. EP#e court rejected a claim of standing premisethen

assertios of two members dhe plaintiff organizatiothatthey “would not have” or “might not
have” purchased a home near a Wisconsin landfill had they known that the landfill could deviat

from certain standards pursuant to tiasvly-issuedEPA rule challenged in the litigatio29
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F.3d 1109, 1112 (D.C. Cir. 2005). The court held that the alleged injury “depends upon whether
third parties take several specific steps,” and “instances events that, aldyougimeans
impossible, are at this time neither actual nor imminent botlwbonjectural.” Id. The court in

Louisiana Environmental Action Network v. Browrsmilary dismissed an asserted injuns-

fact as “multitiered speculation” wherde occurrence of thaleged injury depended on a series
of acts that would have tme takerby a state and thenvironmental Protection Agency. 87 F.3d
1379, 1383 (D.C. Cir. 1996).

Even if this case were properly considered a “procedural rights” case, théfplhave
not alleged a sufficient injuriyz-fact for Article Il standing. In one of the seminal procedural

rights cases in this CircuiElorida Audubon Societythe court held that the plaintiffs in a

procedural rights case hadlé&l to show a sufficient injuryr-fact wherethe plaintiffs sought to
show that a tax credit fahe use of a padular fuel additive would causa “increased risk of
injury to particular wildlife areas” because the credit would “encourdgfejers throughout the
United States, and thus, by implication, farmers near the wildlife areadiffghmsit, to

increase production in a manner that will increase agricultural pollution thatnhjmillirdamage
the wildlife areas.” 94 F.3d at 667—68. The court dismissed this reasoning as pheof of
plaintiffs’ injury-in-fact as “speculation.’ld. at 668. In considering causation, the court further
noted “the improbability of establishing the necessary likelihood of some rdserit thvat result
depends on predicting the acts of even a single ‘interest group’ who is unregatesehe

instant litigation, especially when that group . . . is actually composed of dozens of individual

actors, each of whom must react to other market or regulatory inpgdtsat 670.
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The Court must similarly reject the injuiny-factalleged here. The plaintiffs have failed
to meet their burden tdentify evidence in the administrative record or their own submissions,
that the allegedly improper decision to remove the Blair Mountain Battlefield fredational
Register will cause an imminent injury to the plaintbfsincreasing the risk of surface mining
within the historic district, which will in turn harm the Battlefield. The plaintiffs noté tthe
court “must assume ‘the truth’ of Plaintiffs [sic] factual allegations” in exalgdhe plaintiffs’
argumentgegarding standing. Pls.” Opp’'n 2. The issue, howed@esnot turn onthe truthof
the facts alleged by the plaintiffs, but whether those facts constitute an irgtry sfficiently
imminent to confer standing on the plaintiffs. Indeedpart evaliating a motion for summary
judgment must “draw alleasonablénferences” in favor of the non-moving pafyalavera 638
F.3d at 308 (emphasis added); the Court is not, however, required to disregard the lack of
support in the administrative record and the plaintiffs’ submissioassessing whether the
inferencethat the plaintiff is asking the Court to reach is permissible

As discussed above, the administrative record and the plaintiffs’ own submissions
indicate that the likelihood that removing the property from the National Regiditerorease
the risk of surface mining in the near future, thereby harming the Battla8aincertain at best.
In light of ample evidence in the administrative record and the plaintiffs’ sulomssshowing
thatnumerous surface mining permits have previously been issued for areas within the
Battlefield—some in existence for decadewithout any mining activity occurring subject to
those permits, the Court must find that the plaintiffs’ alleged igansed by thincreased risk
of surface mining is not actual or imminent, but pucggjectural. Although it is possible that

the coal mining companies, despite not having done so before, will begin mining operations on
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the Blair Mountain Battlefield in the near future, it is also possible that the coal mining
companies who own interests in the Battlefield will decideto engage in surface mining for
any number of reasons. The plaintiffs’ purported injury depends wholly on “pregibe acts”
of third parties who are not before the Court, who themselves will presufnadty to other

market or regulatory inputs.SeeFla. Audubon Soc’y94 F.3d at 670. The mere possibility that

the coal mining companies will engage in surface mining on the Battldfieldo removal of the
property from the National Register is not sufficient to showttiegglaintiffs will suffer an
imminent injury as required for this Court to exercise jurisdidiioifis casé

B. Causation

The plaintiffs cannot satisfy the second prong of the standing inquiry, causation, for
similar reasons. In order to establish causation that is sufficient forrgjaadglaintiff must
show that the alleged injury is “fairly traceable to the @maed action of the defendant,”

Friends of the Eartl628 U.S. at 180, and “not injury that results from the independent action of

some third party not before the court,” Simon vKE. Welfare Rights Org.426 U.S. 26, 41-42

(1976). Sufficient causation will be difficult, if not impossible, to demonstrate whdimkisan
the chain of causation “depend on some allegation that cannot be easily describedras tru
false,” or when the occurrence of the plaintiff's injury depends on the actiatisesfindividuals

or entities not before the coutEla. Audubm Soc'’y, 94 F.3d at 67@gealsoGettman vDEA,

290 F.3d 430, 435 (D.C. Cir. 2002) (rejecting plaintiff's claim that agency’s refusaiiave

marijuana from schedule of controlled substances caused decreased interggianana

8 Because the Court has determined that the plaintiffeotiallege a sufficient injurin-fact dueto their inability to
show thatheir allegednjury is imminent, the Court does not reach the other requirement of ting-iimjfact
prong—that a plaintiff's injury be particularized to the plaintiféif—and the defendants’ related argument that the
members of the plaintiff organizatisnannot make this showing because the Blair Mountain Battlefield is located
on private property and so individuals who do not own the propegtyot free to use and enjoy it as thisase
SeeDefs.’ Reply 45.
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research from general public because claim was too speculative and depended anthefacti
third parties not before the court).

As discussed in detaith the Court’s analysis of the plaintiffs’ alleged injutlye
plaintiffs’ injury—harm to the Battlefield due fmotental surface mining—consists of “injury
that results from the independent action of some third party not before the Qiorah 426
U.S. at 41-42. The occurrence of the plaintiffs’ injury depends on the plaintiffs’ speeulat
predictions about the actions of third parties, the coal mining companies, as a rémsult of
Keeper'sdecision to removéhe Blair Mountain Battlefield from the National Register. The
plaintiffs have failed to identifgny evidence indicating that any future surface miningas!$f
traceable” to the defendants’ actions; the evidence the plaintiffs point tdiregtreir injury
focuses primarily on the plaintiffs’ conjectures about future actions of thentoiag
companieswhich would behe actual cause of the plaintifislleged injury. The plaintiffs,
therefore, have not made a sufficient showing of causation to confer standingytiisraction

C. Redressability

In line with the hurdles that the plaintiffs have faced in meeting their burden tneder t
first two prongs of the standing inquiry, the plaintiffs have failed to demonstrate thedéird
prong that “it is likely, as opposed to merely speculative, that the injury widdvessed by a

favorable decision.”_Friends of the Earth, 528 U.S. at 181. In their motion for summary

judgment, the defendants correctly point out that surface mining may be authorized onts prope
that is listed in the National Register if “the regulatory authority and ther&e&tate, or local
agency with jurisdiction over the property jointly approve of the mining operatioafs.Mot.

22;see30 U.S.C. 8§ 1272(e)(3). In response, the plaintiffs relhercharacterization of their
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case as a “procedural rights” case and athaethey are not held to the same standards of
redresshility since they are alleging a “procedural injury.” Pls.” Opp’'n 6.

As discussed earlier, the plaintiffs’ characterization of¢hiseas a procedural rights
caseis incorrect and the plaintiffs must be heldiie same standards of redressabilitgag
other litigant. However, @en if the plaintiffs’ case wenaroperly characterized as a “procedural
rights” case, the lowered standard for redressabviiyld beinapplicable nonetheleggcause
“that rule applies only when a party challenging an agency’s proceduraéfedaonot ‘establish

with any certainty’ that thagencywould reach a different decision.” St. John’s United Church

of Christ v. FAA, 520 F.3d 460, 463 (D.C. Cir. 2008) (requiring the plaintiffs to meet the normal

standard for redreability because the issue was uncertainty as to what a third party who was not

involved in the litigation would do in response to the court’s order, not the defendant agency).
Without a lowered standard for redressability, the plaintiffs cannot meebtirdien of

demonstrating that it is “likely, as opposed to merely speculative,” that actheir@m this

Court restoring the Blair Mountain Battlefield to the National Register wodie@ss the

plaintiffs’ alleged injury. As the defendants note, an exception to the prohibitionnomgron

property listed in the National Register may allow mining to proceed desmtetsocder

directing the Keeper to place the Blair Mountain Battlefield on the Natiorgastee See30

U.S.C. § 1272(e)(3). Perhaps more importantly, however, is the statute’s exemptiomdof “val

existing rights” from the prohibition on miningeeid. Under the regulations implementing the

Surface Mining Control and Reclamation Act for the state of West Virginigalifl existing

rights shall also be found for an area where a person can demonstratd $afeene Mining

Application] number had been issued prior to the time when the structure, road, cemetery or
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other entity came into existence.” W. Va. Code R. § 28-2-is likely, therefore, that surface
mining would be permitted on the Blair Mountain Battlefield as a result of pethmitsvere
acquired prior to the historic district’s inclusion on the National Register. der tnom this
Court restoring the Blair Mountain Bhgfield to the National Register, therefore, will not
prevent mining from occurring should the coal mining companies who own existing permits
choose texercise their rights afforded by the permiihe Court havingnly a limited ability to
redress thelaintiffs’ asserted injuries, the plaintiffs have failed to meet their burderr timele
final prong of the standing inquiry.
V.CONCLUSION

The plaintiffs have failed to meet their burden as to each prong of the stargliirg.
In the absence of a phiff that hasstanding to bring this suit, this Court is not permitted under
Article 11l of the Constitution to exercise jurisdiction over the plaintifigims. Accordingly,
the defendants’ motion for summary judgment must be granted, and the glattdifhs must
be dismissed.

SO ORDERED this 2ndday ofOctobey 2012?

REGGIE B. WALTON
United States District Judge

° The Court will contemporaneously issue an Order consistent withviamorandum Opinion.
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