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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIERRA CLUB, et al,
Plaintiffs,
V. Civil Action No. 10-1513RBW)

KEN SALAZAR, et al,

Defendants.
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MEMORANDUM OPINION

Thelegal battlein this caséraces its roots to a historical battle over oigeah labor! In
late August anearly September 1921, Blair Mountain, locatetlaganCounty, West Virginia,
played host to an armed conflict between coal minerstikebreakers This battle, known as
the Battle of Blair Mountain, is the largest arntallor conflict in United States history. The
Battle of Blair Mountain was the culnation of a labor union’s unsuccessful yelarsg struggle
to unionizeminers insouthwestern West Virginia coalfields, as well as to liberate miners living
under martial law.As the miners marchedward Mingo County, they encountered 3,000
strikebreakergorming a mileslong defensivdront acrossSpruce Fork Ridge on Blair
Mountain. The strikebreakeemtrenched themselvedropped homemade bombs, and opened
fire from mounted machineguns. Theners returned fire and the battle raged on for several
days, causingumerous casualties. The miners surrendered tingoarrival of federal trqus.

The site of the battlss known as BlaiMountain Battlefield (“Blair Mountain™).

! The historical backdrop of this case as set forth below is principallyedefiom the District of Columbia
Circuit’s earlier opinion in this case. Sierra Club v. Jeviid¥ F.3d 1, 3D.C. Cir. 2014)
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Thelegal battlebefore the Court arises from the efforts of various environmental and
historical preservation organizatioff®©rganizations”)to preserve Blair Mountain, including
protecting it from surface coal mining. After decades diaeks, their efforts reody paid
dividends;the Keeper of the National Register of Historic Places (“Keeper”) listed Blai
Mountain on the National Register of Historic Places (“National Registeri).thg
Organizations’ success was shiiwed. At the urging écoal companies owning larah Blair
Mountain, the Keepatelisted Blair Mbuntainfrom theNational Register.

Thereatfter, the @anizationsnstituted this lawsuito challenge the Keeper’s decision to
delist Blair Mountain The Qganizations are: Sierra Club; Ohio Valley Environmental
Coalition; Friends of Blair Mountainnc.; West Virginia Labor History Association; National
Trust for Historic Preservation in the United States; and West Virginia &fighlConservancy.
The Cout refers to these @anizations collectively as “the plaintiffs.” The plaintiffssert
claimunder te Administrative ProcedarAct (“APA”), alleging thathe Keeper’s decision “was
arbitrary, capricious, [and] an abuse of discretion.” Am. ComplBCENo. 11 seealso5
U.S.C. 8§ 70€)(a) (2012). In support of their APA clairthe plaintiffs allege that the Keeper’'s
delisting decision was “contrary to the regulations” that implement the Natiortaliklis
Preservation Act (“Preservation Act)g U.S.C. § 47@tseq.(2006)?

The plaintiffs namedhe following parties as defendants: Ken Salazar, in his official
capacity as Secretary of the United Stddepartment of the Interiothe United States
Department othelnterior; Jon Jarvis, in his official capacity as Director of the National Park

Savice; ard Carol Shull, in her official@pacity as Keeper of the Natioregister of Historic

2 The Court cites the 2006 version of fieservtion Act becausghis version was in effect during the relevant
time andhas since been repealedub. L. No. 113287,8 7,128 Stat. 30942014). The Preservation Act was later
recodified, as modified. Pub. L. No. 2287,8 3, 128. Stat. 3094 (2014)adified in scattered sections of 54
U.S.C)).



Places. Unless otherwise noted, the Court refers to the defehdegdfteicollectively as “the
Keeper.”

Pending before the Court are the plaintiffs’ Motion for Summary Judgment (“Ri¢.” M
for Summ. J), ECFNo. 24-1, and the Keeper’'s GsMotion for Summary Judgmentjefs.’
CrossMot. for Summ. J), ECFNo. 28. Upon careful consideration of the parties’ submissions
and the entire record in this case, the Court concludes that it must grantribi#glisiotion for
Summary Judgment and deny the Keeper’s Cross-Motion for Summary Judgment.

l. BACKGROUND
A. Statutory and Regulatory Framework

The Preservation Act authorizes the Secretary of the Interior (“Secréetargipand
and maintain §NationalRegisterJcomposed of districts, sites, buildings, structures, and objects
significant in American history, architecture, archeology, engineempcalture.” 16 U.S.C. §
470a(a)(1)(A) (2006). To this end, tReeservation Act directhie Secretary to

establid . . . criteria for properties to be included on the National Registér . .

[to] promulgate regulations as may be necessary for [the following pdrtine

purposes]—

(A) nominating properties for inclusion in, and removal from, the
[Register] and theecommendation of properties by certified local
governments; . . .

(C) considering appeals from such recommendations, naomsat

removals, and designations (or any failure or refusal by a
nominating authority to nominate or designate); . . .

3 In addition to the documents previously referenced, the Court coegittes following submissions in reaching its
decision: (1) the Administrative Record (“A.R.”); (2) the plaintiffta8mentof Material Facts in Support of

Motion for Summary Judgment (“Pls.” Staté.Mat. Facts”); (3) the plaintiffs’ Summary Judgment Opposition and
Reply (“Pls.” Reply Br.”);(4) the Keeper'keply in Support of Defendants’ Cresktion for Summary Judgment
(“Defs.’ Reply Br.”); (5) Brief of West Virginia Coal Association, Inc. AsnicusCuriaein Support of Defendants’
Brief in Opposition to Summary Judgment and Cross Motion for Summary Jud@iientus Br.”); and (6) the
plaintiffs’ Response tédmicus CuriaeBrief Filed by the West Virginia Coal Association (“Pls.” RetspAmicus

Br.”).




(F) notifying the owner of a property, . . . and the general public,
when the property is being considered for inclusion on the National
Registey for designation as a National Historic Landmark . . . .

Id. § 470a(a)(2).

Additionally, thePreservation Actequires the Secretary to promulgate regulations
allowing property owners in a district that may be included on the Register to concupbject
to, the inclusion. Specifitlg, the Preservatio\ct provides

[B]efore any property oridtrict may be included on the National Register

designated as a National Historic Landmark, the owner or owners of suchtyroper

or a majority of the owners of the properties witkte district in the case of [a]

historic district, shall be given thepportunity . . . to concur in, or object to, the
nomination of the property or district for such inclusion or designation.

Id. 8 4704a)(6).

Generally, the Preservation Amtohibits the inclusion of the district on the Register if a
majority oftheowners within the distriabbject to the inclusion. Morgscifically, the Act
states:

If the owner or owners of any privately owned property, or a majority of thereswne

of such properties withithe district in the case of [historic district, objetto such

inclusion or designation, such property shall not be included on the National

Register or designated as a National Historic Landmark until such objection is
withdrawn.

The Preservation Act also contemplates a role for states in canuwyting oljectives.
Pertinently, the Actlirects the Secretary to promulgate regulations providing for the
“designation and appointment . . . of a ‘State Historic Preserv@fiiicer.” 1d. 8
470a(b)(1)(A). Under thBreservatio\ct, the State Histoti Preservation Officef'State

Agency) has the “responsibility” to “identify and nominate eligible properties ta\thtonal



Registerand otherwise administer applications foritigthistoric properties on the National
Register.” 1d. 8 470a(i3)(B).

In turn, the Preservatiohct authorizes states to delegate resgahty to local
governments to help determine whether inclusion iNdwgonal Register is appropriatélnder
8 470a(cl1), theState Agencyshall provide a mechanism for the cert#ton . . . of local
governments to carry out the purposes [ofRheservation Act].”

“T he regulations governing the procedures for [including] properties on the National

Register araset forth at 36 C.F.R. pt. 60Moody Hill Farms Ltd. P’shiy. U.S. Dep’tof

Interior, 205 F.3d 554, 556 (2d Cir. 1999)Generally, the regulations divide the inclusion
process into two stages: nomination and listing. As further explained below, nomiséatie
process by which the State Agersalects propey for potential inclusion in thBlational
Register.Seel6 U.S.C. § 470a(a)(2)(A) (2006). Listing, by contrast, refers to the addition
“[n]ominations. . . submitted by theState Agenclyand approvedythe [Keepé€)’ for inclusion
in theNationalRegister.See36 C.F.R. § 60(b)(3) (2015).

Regardinghenomination component of the statute, 8tate Agencyis responsible for
identifying and nominating eligible properties to the National Redister § 60.6a). The State
Agency “shall consult with local authorities in the nomination procelsk.§ 60.6(b). Such
consultation includes providing “notice of the intent to nominate a property and [soJiciting
written comments especially on the significance of the property and evlwethot it meets the
National Registecriteria for evaluation.”ld.

The regulations implement a scheme of notice regarding the nomination. Under 36

C.F.R. § 60.6(c), “[a]s part of the nomination process, $ifage Agenclyis required to notify in

4 The Court refers to thereservatiom\ct’s implementing regulations as “the regulations.”
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writing the property owner(s) . . . of thBthte Agencys] intent to bring the nomination before
the State Review Board.36 C.F.R. 8§ 60.6(c) (2015“The list of owners shall be obtained from
either official land recordation records or tax recordscthweris more appropriate, within
[ninety] days prior to the notification of intent to nominatéd: “For a nomination with more
than(fifty] property owners, . .[the State Agendyshall provide general notice to property
owners concerning the [State Agetsjyntent to nominate.”ld. 8 60.6(d). “The general notice
shall be published at ledsthirty] days but not more thgseventyfive] days before the State
Review Board meeting . . . [Id. Further, the generalotice must “provide an opportunity for
the submission of written comments and proYalenajority of ownerspf privateproperty . . .

an opportunity to concun or object in writing to the nomination.Id.

In addition, the regulations provide a process for objecting to the nomination. Under 36
C.F.R. 8 60.6(g), “[u]pon notification, any owner or owners of a private property who wish to
object shall submit to thé&Sfate Agenclya notarized statement certifying that the party is the sole
or partial owner of the private property . . . afgects to the listing. “ In nominations with
multiple ownership . . . of districts, the property will not be listed if a majority obtheers
object to [the] listind. 1d.

Generally, he regulations require ti&tateAgencyto determine whether a majority of
owners have objeetl to the nomination. Under 36 C.F.R. § 60.6{g),pon receipt of notarized
objections respecting a district .with multiple owners, it is the responsibility of tHstate
Agency] to ascerdin whether a majority of owners pfivate property have objected”If an
owner whose name did not appear on the list certifies in a written notarized stateshéhe
party is the sole or partial owner of a nominated private property[,] such ownebesicalinted

by the [State Agenclin determining whether a majty of owners [havepbjected.” Id. “If the



. . . majority of [private property] owners for a district . . . have objected to the namipaior
to thesubmittal ofa nomination, theState Agenclyshall submit the nomination to the Keeper
only for a determination ddligibility . . . .”1d. § 60.6(n)(emphasis added)

Further, the regulations govern the approval of a nomination [8tthe Agencyand
State Review Board (“Board”)Pursuant to 36 C.F.R. § 60.6(j), “[clompleted nomination forms
... and comments concerning the significance of a pppad its eligibility for the National
Registerare subnited to the [Board].” Upon receipt of these documents, “[tlhe [Board] shall
determine whetheur not the property meets the National Registiéeria for evaluation and
make a recommendation to the [State Agénayapprove or disapprove the nominatiotd.
The regulations also provide that “[nJominations approved by the [Board] and comments
received are then reviewed by the [State Aggncy.” 1d. 8 60.6(k). If the State Agencyfinds
the nominations to be adequately documented and . . . procedurally correct . . . , the nominations
are submitted to the [Keeper]ltd. “Notice will [then] be provided in thE[edera] R[egistet
that the nominated property is being considered for listing inNhednalRegister] . . . .”Id. 8
60.6(q).

Nominations saeceived by the Keeper are “included in the National Registein
[forty-five] days of receipt by the Keeper” unlegherwise prohibitedld. 8 60.6(r).
Specifically, such nominations are not includedheNationalRegisteiif “the Keeper
disapproves a nomination, an appeal is filed, or . . . the majority of [private propertyfowne

object[] by notarized statements received by the Keeper prior to [theglistoh

5> “Properties that are determined eligible for the National Regiséegiven consideration in planning for Federal
projects, Federally funded projects, and Federally licensed projects.” O@issMot. for Summ. J. at 14 (citation
omitted.



Parties may appeal the State Ageéacyomination of private property to the Keeper.
Pursuant to the regulationsjgr to alisting in the National Registef[a]ny person or
organization which supports or opposes the nomination . . . may petition the Keeper during the
nomination process either to accept or reject a nomination8 60.6(t). “Such petitions
received by the Keeperior to the listing of a property . . . will be considered by the Keeper and
the nomination will be substantively reviewedd.

Parties may also appeal the listing of a property in the NatiRegister. Pursuant to 36
C.F.R. § 60.15(c), “[aly persam or organization may petition in writing for removal of a
property from theNationalRegister by setting forth the reasons the property should be removed
on the grounds established in paragraph (a) of this section.” Importantly, paragavites
that properties may be removed from Megional Register for “[p]rejudicial error in the
nomination or listing process.Id. 8 60.15(a)(4).“Properties removed from the National
Registerfor procedural error shall be considefedlisting by the Keeper after correction of the
error or errors by theState Agencly . . . or by the Keeper, as appropriatéd’ “The procedures
set forth for nominations shall be followed in such reconsideratidds
B. Factual and Procedural History

The State Agency “nominated Blair Moumntai . . for listing in the NationdRegister
[seveal] times from 1980 to 2008.Defs.” CrossMot. for Summ. J. at;7’seePls.’” Stateof Mat.
Facts § 11 For reasons not specified irethecord, these efforts were unsuccessful. Pi&e
State.of Mat. Facts 11 H18.

The tide turnedvhen,on January 13, 2008usan Piergeon behalbf the State Agengy
wrotea letter tathe KeeperA.R. at 180—-81statingthat“[t]he enclosed nomination has been

reprocessed in accordance with [the Preservation Agpementing regulations],A.R. at 180.



Additionally, Pierce statethat “John Dalporto, Senior Assistant Attorney General of the West
Virginia Attorney General’ ©ffice, conducted property owner research in the tax records at the
LoganCounty courthouse on October 24, 200RI” Pierce further statetthat “[a] legal notice

was . . . placed in the local newspaper,LtbganBanner, on November 24, 2008jgtifying the

property owners of their right to object to [the] listing and/or comment on the nominalibn.”
Pierce also statdthat “[t]he legal notice . . . notified property owners that any objections filed to
previous submissions of 2005 and 2008 nominations would be considered for this nomination if
the current property owners for that parcel remained the same and if the parcetdemtiin
the current boundary.1d.

In the same letter, Pierce discusbesv the State Agenayalculatedhe rumber of
property owners and objectors in thistrictat issuan LoganCounty Pierce wroteéhat if “we
count only property owners that appear on the cuftdist [of Dalporto], there are a total of
[sixty-six] property owners witftwenty-five] objections filed with our office.”’A.R. at 181;see
alsoA.R. at 180.Pierce also referencéd005 or 2007-generated property owner listatl a
“list of [thirty-nine] objections with attached notarized affidavgabmitted by
“JacksofiKelly.”® A.R.at 180. Pierce statebat, although “[a] number of the property owners
included on Jacks@fKelly’'s List no longer appear on [Dalporto’s] list,” the State Agency
“counted them as property owners and have counted their objections.” A.R. at 181. Agcordin
to Pierce, “[b]Jased on this scenario, there are a total of [sefrea}yproperty owners and
[thirty-three]property owners who have filed objectiongd. Pierceaddedthat, “in both

instances, [the State Agency] has determined that a majority pénpyamwners have not filed

6 Jackson Kelly, according to the plaintiffs, is “a law firm represerdg@geral miing companies that own land
within the [district] . . . .” Pls.” State. of Mat. Facts 1 20. The Keeper has not disputed this chaedicteri
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objections.” Id. ThereforePierce stated théthis current nomination [was] being forwarded to
[the Keeper] for [its] review and consideratiorid.

On February 27, 2009, Blair M. Gardner, an attorney with Jackson Kelly, filediarpeti
with the Keeper appealing the nomination. AaR236—42. In pertinent part, Jackson Kelly
objected to the nomination on the ground that “a majority of the property owners within what the
[State Agency] now describes ag thoundary proposed for the district object to the listing.”
A.R. at236. Gardner representedat an entity named “Arch Coal . digitally recreated the
boundary drawing provided by the [State Agency] on a [U.S. Geological Survey}apbacal
map.” A.R. at 238.Gardner further statetthat, “[b]Jased upon the map prepared by Arch, we
identified a list of tracts, in Tax Map and Parcel number format, found in the proposeit his
District boundary.”ld. According to Gardner, based on this information, Jackson Kelly
“determined the individuals who are currently listed as the owners of those aaicess.” |d.
Gardner added that, “[b]ased on this identification[,] we prepared our own owners’ listld.

Based on the foregoing research, Gardner sthsgdlackson Kelly “found three types of
errors with the [State AgencyApril 2008 List.”” A.R. at 238. According to Gardnéhese
errorswere the following (1) “some of the tax parcels claimyg the [State Agency] as being
affected by the proposed historic District actually fell outside the bound#ne proposed
historic District . . . , which led to a change in net ownership”; {@)ibus tax parcels fell inside
the boundary of the proposed historic District which the [State Agency] had oghized as
being part of the proposed historic District . . . , which led to a change in net ownership” and (3
“some of the owners on the [State Agencigtlwere not the actual owners of the corresponding

tax parcels.” A.R. at 2389.

7 Gardner’detter cbes not explain why he discussau April 2008 list rather than Dalporto’s October 20i68of
sixty-six owners.
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Gardner “enclosed [ajotor-coded spreadsheet” with Higbruary 27, 2009 letter. A.R.
at 239, 1231-35The spreadsheet delineated the parcels atissyellow,” “green,” and “red.”
A.R. at 239.In gereral, these colongurport to correspond to tladleged threerrorsenumerated
above. SeeA.R. at 239, 1231-35Based on the calculatiosst forthin the spreadsheet,
Gardner representedatthere are [Sixty-four] owners” and that[thirty-four] of those owners
have noted their objection.” A.R. at 240. Alternatively, Gardner gdfifdhe [State Agency]
List containing[sixty-eight] owners is accepted as corrdttijrty-eight] of the owners object to
the proposed designatiof.d.

Gardher went on texplain what he considerad be the “problem in the methodology
that the [State Agencylas followed” incalculating “is October 2008 list [of] . .[seventyfive]
property owners? Id. at 239. According to Gardner, “[t]he process of determining property
ownership is two-fold.”ld. On this pointGardner assertdélat “[o]ne first must ascertain what
parcels fall within, completely or partially, the boundary set by the nominatidn.Gardrer
wrotethat the State Agency “has chosen to rely entirely upon the use of tax parcebnthps f
purpose of identifying discrete parceldd. Gardner addethat “[t]he use of tax maps for this
step is appropriate.Id. “Second,” Gardner statetbnce the parcels are established, who owns
the parcels must be determinedd. Gardner representedat the State Agency “assumed,

without justification, that the tax records may be used to validate ownergdip'T hisis

8 Gardner does not explain why he referena&tate Agency list afixty-eightowners when, according to Pierce,
Dalporto’s October 2008 list contaimity-six owners.

9 Gardner dichot explan why he attributedhe “October 2008ist of seventyfive owners to the State Agency. As
already indicatedbased on Dalport®researchthe State Agency initially calculated the list of ownersigiy-six.
Granted, in the alternative, the State Agency calculated a Bsvehtyfive owners. However, based on the January
13, 2009 letter’s plain language, the State Agency based this list 620®#generated property owner list[],” as
well as the March 2008 “list of [thirtpine] objections” submitted by Jackson Kellgtion any “October 2008 list.
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wholly incorrect,” accoding to GardnerFrom Gardner’s perspectivgo]nly land records can
be used to validate property ownershijpd:

On March 13, 2009, Barbara Wyathistorian at the Keeper, emailed the State Agency.
A.R. at 270. In light of thenformationprovided by GardneiVyatt statedhat the Keeper’'s
“Paul Loether requests that . . . Pierce send a signed letter to him cogfthat the boundaries
and property owners list [are] reconciled and accurdtk.”

On March 26, 2009, Pierce respeddo Loether byletter. A.R. at 28233. Pierce stated
that the State Agency “reviewed the boundary overldg. at 282. Further, Pierce stateatat
the State Agency’s geographic information system coordinator, Tami Koontzizeligihe
boundary in July 2008 and overlaid the boundary shapefile on to tax maps received eldgtronical
from . . . the West Virginia Sta Tax Department.’ld. According to Pierce, “[t]o verify that the
overlay was projected correctly, Ms. Koontz recently forwarded the infanmiat Jennings
Starcher, [geographic information system] Manager at the West Virginize@ff Emergency
Service and President of the WAssociation of Geospatial Professional&d! “Mr. Jennings,”
Pierce continued‘concurs with Ms. Koontz’ boundary overlayld.

Furthermore, Pierce questioned of the accuracy of the list of property owrteladkson
Kelly submitted with its Felary 27, 2009 letter. Pierce statiwht “they appear to have
compared their research with an outdated propevheo list (perhaps that compiléd
December 2007), rather than the most recent list prepared in October 2008 by . . . Dalgorto.”
Therefore, Pierce characteriZéise discrepancies they outline. [as] inaccurate.’ld. Further,
Pierce questionetthe accuracy of Jackson Kelly’s boundary mbp. “Such errors,” according

to Pierce, “may account for the difference in number of acres, as well és@adarcels.”ld.
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Despite the alleged inaccuracies in Jackson Kelly’s calculations, the StateyAgenc
recalculated the propy owner list. “Based on the property owner list provided to us by . . .

Dalporto in October 2008Pierce statd, “we havedetermined that less than fifpercent of the

property owners have objected . . .Id. Pierceaddedhat “[s]ince some property may have

indeed changed owners in recent months|,] we recalculated the numbers using|}aekgsn

‘yellow’ list . . . and still arrived at less than fifty pent of objections (57/22 . ..)."” A.R. at

282-83.

Pierces March 26, 2009 letter included a chart that purports to explain its recalculation

of the list of property ownersThechartreflects the following:

#s include 10/08 research ar
valid objections (a list of all
objectors was received from
JacksofiKelly in March
2008). Excludesproperty
owners that submitted prior
objections but do not appear
on current 10/08 list.

#s include 10/08 research ai
valid objections (a list of all
objectors was received from
JacksofiKelly in March
2008). Includes all property
owners that submitted prior
objections but do not appear
on current 10/08 list.

Calculated January 13, 200¢

66 property owners
25 objections

75 property owners
33 objections

Calculated March 26, 2009
(recalculated using “yellow”
list)

S7 property owners
22 objections

59 property owners

26 objections

(using “yellow” list - some of
the property owners
mentioned had to be deleteg

A.R. at 284.

On the day following the issuance of the March 26, 2009 |¢ttelKeeper asked the

State Agency to “choose only one of the four lists.” A.R. at 321. In response, in a March 30,

20009 letter from Pierce to Paul Loether, an empl@fe¢be Keeper, Pierce statduht “[o]ur

office determined that the most logical choice was the list calculated i K26, 2009([(ifty -

sevenjownersftwenty-two] objections).” Id. Pierce reasonethat “[t]his list excludes all

13



previous objectors that do not appear on the most recently researched propertystwned |
(October 2008).”Id. Further, Piercavrotethat “[i]t includes, however, the property owners that
appear on Jacksfielly’s ‘yellow list’ . . ..” 1d.

In the sane letter, Pierce informed the Keepetlod State Agency’s decision to increase
the number of objectordd. Piercewrotethatanarchaeolgistfor the Keepefrequested that
we recalculate that list considering an additional eight objections tegl f@ceived since
Friday, March 27, 2009.’ld. Of theseeight objections, the State Agency “added three
objections to the property owner list[,] including those from Bonnie Craddock, Samuel E.
Craddock, and NRP (Operating) LLCId. The State Agency excluded the other five because,
in its words, “they do not appear as owners on the most recently researched propertysbow
(October 2008) and were not included in JacKq3Gelly’s ‘yellow list.” A.R. at 322.
Additionally, Pierce statethat “[s]ince each of these three appear on the property owner list[,]
the total number of property owners does not change.” A.R. at 32H&&ever, Pierce further
stated thatthe number of objections increasegttwenty-four] (NRP was already included in
the count as WPP LLC).” A.R. at 322. “Thus,” Pierce concluded, “the total number of gpropert
owners ififty -seven]and the total number of olgjgons is[twenty-four].” Id. Subsequently,
on March 30, 2009, the Keeper listed Blair Mountain inNaonalRegister._SedA.R. at 224,
Pls.” Stateof Mat. Facts { 50

Evidently, on April 1, 2009, Gardner emailed the Keeper and the State Adeeei.R.
at 352. In response to Gardner’s email, the State AgenagViewed the attachments to the
February 27, 2009 letter from Mr. Gardner . . Id” On April 6, 2009Randall ReidSmith the
actual West Virginia State Historic Preservation Offieegte Loether, statinthat theState

Agency'’s ‘re-review’ revealed “additional objections that were unintentionally overlooked in
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our original count.”ld. Nonethelesshestated that[t]he total number . . remain[ed] affifty -
seven|,] . . . . [t]he total number of objections increase[d] frigwenty-two] to [thirty].”
“Therefore,” ReidSmith added, the State Agency requested “that the Keeper consider Blair
Mountain . . . as determined eligible for, rather than listed in, the [Registér].”

The Keeper asked the State Agency to justify its afsm#t- Sed\.R. at 421. More
specifically, the Keeper requested “letters of objection that were not counteahrjmdéen
Blair Mountain . . . was nominated to the National Registiet. The Keeper added that, “[i]f
we concur that there was a procedural error in the nomination process,peeyvall be
removed from the National Regisind determined eligible, as specified by the regulations.”
Id.

Pierce responded by letter on April 29, 2009, A.R. at 426sttingthat the State
Agency failed to receive seven of the eight objection letters in question beraysete
attachedd Jackson Kelly’'s February 27, 2009 letter, which the State Agalegedlydid not
receive A.R. at 426.Pierce further statethat the State Agency received the eighth letter on
March 7, 2008.1d. Then, on May 21, 200%he State Agency sent the Keeper a spreadsheet
itemizing “property owners and objections,” which listeéty -sevenowners andhirty
objections. A.R. at 464.

On June 12, 2009, Barbara Wyatt, an empl@fdbe Keeperemailed the State Agency,
askingfor help “reconciling” apparent discrepancies between the list of owneb@tions.
A.R. at 487. For instance, Wyatt noted that “Nellie Craddock Isafdd a letter for Corbet
Craddock.”1d. Then Wyatt asked, “Do you have a copy of the power of attornkl?0n
June 15, 2009, Erin Riebe, also an emplafabe Keeperrespondetby email, answering

“No.” 1d. Wyatt followed up with an email to Riebe dane 16, 2009, asking among other
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guestions she posed: “Why do you believe the letter of objection signed by Ddiky Iethe
owner ty the name of Dessie Jeffrey?” A.R. at 491. Rigsponded that they “considered [it]
on face value based ¢ine] representatin by JacksdpKelly” on a chart attached ta March 7,
2008 letter.ld. Riebe addethatthey “assumfdl] the notary confirmed the correct
identification.” 1d.

On July 3, 2009, Loether responded to R&mndith’s April 6, 2009 letter concerning
uncounted objections. A.R. at 502-03. Loettated that‘[b]Jased on the information you
provided, particularly the property owners and objections list dated May 21, 2009, we concur
with your determination that motkan(fifty percent] of the owners objected to the National
Registellisting and, therefore, the property should be ‘consttietigible’ for listing in the
National Register [] rather than listed in the National RegistArR. at 502.However, Loether
declaredhat “the objection submitted by Loretta White cannot be counted, bestaeibas a life
estate in a property, rather than fee simple ownerslip.“Nevertheless,” Loether continued,
“[twenty-nine] objections constitute more thiifty percent] of the[fifty -sevenjowners . . . ."

Id. Loether added[w] e consider the erroneous counting to constitute a procedural error, as
discussed in” 36 C.F.R. 8§ 60.15(a)(49.

On July 9, 2009, the Keeper publisteabtice in theLoganBannemewspaperseeA.R.
at499,which statedhat “Blair Mountain . . . [would] be removed from the National Regisyer
the Keeper . . ., due to a procedural error in the counting of property owners who objected to the
... listing . . .”, Defs.” CrossMot. for Summ. J. at 14 (citing A.R. at 499)he notice further
indicatedthat Blair Mountain would “automatically be determined eligible for listing in the
National Registet 1d. Additionally,the Keeper assertetthat the notice authorized the

submission of comments “on the removal of . . . Blair Mountain” for “thirty (30) days tinem
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publication date of [the] notice.ld. However, he Keeper postponed the deadline for
submitting omments until October 14, 2009,R. at638, so that one @nore parties
challenging the disting could commentA.R. at 628, 630.

On September 9, 2009, Harvard Ayers of Friends of Blair Mountain submitted a petition
challenging the Keepardecison to delist Blair Mountain. A.R. at 521-22yers’ petition
relied extensively on the title research of John Kennedy Bail®Vest Virginia attorneySee
A.R. at 523-28. According to Ayers, using the May 21, 2009 lisftpfsevenowners as the
baseline, Bailey’'s research showed that “[tlhe humber of owners increasdddst[atxty-
one].” A.R. at 522. However, according to Ayeisappear[edlhat five of thethirty] signed
objectors might be removed from the list, leaitvgenty-five] objectors.” Id. Notably, Bailey
stated that hisesearch showed thatvner/objector Corbet Craddock conveyed Parcel 154-2-8
“by deed dated July 18, 1980” and “died on January 6, 1983.” A.R. atZikéy also stated
that owner/objector August Phillips “died on December 21, 2008.” A.R. at 527.

On September 24, 2009, Pierce wratetter to Loether statirtgat an organization had
requested that the comment period be extended so that the State Agency caad “revi
information directly provided to the [Keeper] from . . . Ayers on September [9], 2009.” A.R. at
637. Piercefurtherstated that “[w]e are not aently reviewing this information.ld. Pierce
asked the Keeper to “clarify the rolg’believed the State Agency “ha[d] in the instant matter
since our reading of the regulations does not fizneeState Agencyjeceiving or reviewing any
comments ohaving a r¢e at this point in the process,” citing 36 C.F.R. 8 60.15(k) as support for
this position. 1d.

On November 10, 2009, Loether respondediemce’s letter.A.R. at 682. In this

responsel.oether notedhat the Keeper received “commentsgaeding its notice of the
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delisting of Blair Mountain and “strongly recommend[ed] that they recenee3tate Agency’s]
full consideration.”ld. Further, Loethestated that the State Agency “may be particularly
interested in the enclosed letter and materials . . . received from Harvag] Wgeris
challenging the accuracy of your office’s determination of property msaared, thus, the validity
of this nomination’s owner objection countild. Loether addethat “[flederal regulations
specify that ‘it is the responsibility of the [State Agency] to ascertain whatimajority of
owners of private property have objectedld. (quoting 36 C.F.R. § 60.6(Q)).

Pierce repliedo Loether’s letteon December 8, 2009. A.R. at 686—88.the letter’'s
outset, Pierce stated that “[w]e have reviewed the comments . . . even though ... [36 C.F.R. 8§
60.15(k)] does not indicate our office having a fal¢he review ofcomments regarding the
removal of a resource on the Keeper’s ‘own motion.” A.R. at G86rcealsowrote that the
State Agency “forwarded Dr. Ayers’ canents . . . . to . . . Dalporto” and noted that they
“included . . . research conducted by . . la’ Id. Regarding Ayers’ cmments, Pierce
opined thatit appears that Mr. Bailey did not take into consideration that some of the property
owners he added to the list had submitted letters of objection to ourpificeo [the] listing in
the National Registér A.R. at 687. “In some instances,” Pierce continudtt. Bailey
references deed books without citing the dates of property transfer; therefaaa et be
certain if property ownership existed within the appropriate time perieod.”

Dalporto, on the other hanseemedess critical of Bailey’s research. In an attachment to
Pierce’s December 8, 2009 letter, Dalporto wrote that he neither “agree[disagree[d]” tvith
his conclusions.” A.Rat 89. Dalporto noted that Baileysed “tax maps and map cards
associated therewith as the basis upon which to establish a list of ‘ownel&[. Further,

Dalporto stated that “[a]pparently Mr. Bailey used our research and suppdehitesat to certain
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parcels . . . by researching the Tax Tickets . .Id.” “When disparities werdiscovered,”

Dalporto continued;[Bailey] then delved into the records contained in the office of the County
Clerk ofLoganCounty.” A.R. at 689-90. Dalporto addixat “Mr. Bailey’s efforts are
welcomed” because his office “knew that the tax maps and associated map cards had as thei
basic purpose the collection of real estate taxes, with the actual, precisehipwredegyated to
secondary importance.” A.R. at@9In conclusion, Dalporto wrote that “[w]hile | have not
reviewed Mr. Bailey’s work in any depth, | have no reason to doubt the accuracy of his
conclusions, insofar as they gad.

In the December 8, 2009 letter, Pierce also discusses the Staty/Agete, or lack
thereof, in ascertaining whether a majority of property owners have abj&ased on her
reading of the regulations, Pierce expressed skepticism about whethetéhadaincy had “a
direct role in reviewing or considering commentdméo the Keeper regarding the removal of a
resource from listing.” A.R. at 687. Further, Pierce asserted that, with thgtiexcof Ayers’
comments, the comments sent to the State Agency in connection with Loethezialdén\i0,
20009 letter “discuged] issues . . not associated with the disputdtbk] property
ownership/objection count.” A.R. at 688herefore Pierce wrote that the State Agency
“believe[d] that [it had] fulfilled[its] obligationunder 36 [C.F.R. 8] 60.6(g).ld. Consequeny,
Pierce concluded that

[the State Agency] cannot make adegermination as to the count for the following

reasons: the recalculation would occur outside the appropriate time frame; Mr.

Bailey’'s work does not provide enough information to provide an ratzu

assessment; and it is not our office’s role in thdisteng process as outlined in the
federal regulations.
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Subsequently, on December 8, 20@, Keeper removed Blair Matain from the
NationalRegister. A.R. at 695'Upon its removal, ivas automatically ‘consideredigible for
inclusion in the National Regist&r A.R. at 691 (quoting 36 C.F.R. § 60.15(a)(4)).

On January 6, 2010, Loether wrote R&iatith to notify himthat the Keeper had
removed Blair Mountain from thidationalRegster. A.R. at 691As to Pierce’s statement in
the December 8, 2009 letter that the State Agency could not “makedeterenination as to the
count,” Loether stated that “[i]t is our understpnd] that she is referring to a-tketermination
of the corrections you explained in your letter of January 8, 281@1” Loether also stated
that, “[a]ccordingto 36 [C.F.R. 8] 60.6(Q), it is the ‘responsibility of the [State Agency] to
ascertain whether a majority of owners of private property have objectdd.Further, Loether
stated that “[y]Jou have confirmed that the count of owners and objections yields etroobjate
of more tharffifty percent].” Id. Loether then acknowledged, “[w]e accept your determination”
and, therefore, “Blair Mountain . .. has been removed from the National Register and it ha
been determined eligible.ld. In closing,Loether stated, “[dhoughwe regret its removal from
the National Registewe are satisfied that the Federal regulations have been accurately followed
...." AR. at 691-92.

On July 6, 2010, Andrea Ferster, counsel for the plaintiffs, submitted a petition for
reconsideration with the Keeper and the State Agency. A.R. at 747-57. On July 2€&010,
Shull, an employeef the Keeperwrote Ferster a letter “denying the Petition.” A.R. at 778.

Shull corcluded that Ferster lacked regulatstgnding under 36 C.F.R. 8 60.15(a)(4) to petition

10 There is no letter dated January 8, 2€rbn ReidSmithin the record.Indeed, this date comes two dafter

the date on which Loether wrote the January 6 letter. Therefore, unldsSrRigh is mistaken as to the date, the
letter can not exist. Counsel for the Keeper asserts thdatbéappears to be an error” and that it “was yikel
meant to reference the .letter of Apr. 29, 2009.Defs.’ CrossMot. for Summ. J. at 17 n.6However, the Court
has reviewedhe April 29, 2009 letter anfdr several reasorisis not clear that Loether is referring to this letter.
For one thing, Pierce purportedly wrote the letter, not fanith. Furthermorehe April 29 letter does not seem to
discuss any “corrections.3eeA.R. at 426.
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for reconsiderationAs supportfor this conclusion, Shull asserted that section 60.15(a)(4) “does
not state that properties removed from the National Red@sterocedural error shall be
reconsidered for listing upon the assertion and belief that the Keeper erredmg makmoval.”
Id.

Following Shull’s denial othe petition, the plaintiffs commencéus action on
September 9, 2010The plaintiffs “claimedhat the Keepes decision to deligBlair Mountain]
was arbitrary and capricious, and sought vacatur of the decision and relistin@eftléfeeld as

of March 30, 2009.”_Sierra Club v. Jewell, 764 F.3d 1, 4 (D.C. Cir. 2014). This Cpartéd

sunmary judgment to the [Keegeholding that thgplaintiffs] failed to establis standing to
bring the action.”ld. (citation omited). This Court’s ruling was based on the conclugiah
the plaintiffs “could not demonstrate any of the three components of standing:imfacy,
causation, or redressabilityld.

The plaintiffs appealed and, on August 26, 2014, the District of Columbia Circuit
(“Circuit”) reversedthis Court’s decision granting sumary judgment to the Keepebee
generally764 F.3d 1.The Circuit held that the plaintiffs satisfiedch prong of the test for
standing.ld. at 5, 8.

The Circuit remanded the catgethis Court “for further proceedingsld. at 15. In their
crossmotions for summary judgmernhe parties adresswhether the Keeperdecision to delist

Blair Mountain violated the APA. The Couiill nowaddress these argumetts

1 In connection with the parties’ cresmtions for summaryudgment, West Virginia Coal Association, Inc.
(“Coal Group”) filed aramicusbrief. In addition to arguing that the plaintiffs lacked standing, the Gozlp
argued that the plaintiffelaims were “effectively moot.’Amicus Br. at 10. The plaintiffs contekis argument in
their Response to Amicus Curiae Brief Filed by thestWirginia Coal AssociationPls.” Resp. to Amicus Br.
However, the Keeper has not addressed the mootness argument in apgeédiss and the plaintifidsodid not
further address it in any other papers. Under these circumstances, theeClinesdo address this argumefiee
Solis v. Summit Contractors, In&58 F.3d 815, 826 n.@th Cir. 2009) (citing cases) (“[W]gecline to consider
(continued . . .)
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Il STANDARD OF REVIEW
In a case involving review of final administrative action, the summary judgriamasd

of review seforth in Federal Rule of Civil Procedure 56 does not apglg. Se. Conference v.

Vilsack, 684 F. Supp. 2d 135, 142 (D.D2010). Rather, a court must “decid[e], as a matter of
law, whether an agency action is supported by the administrative record antecomgtt the .

.. [arbitrary and capricious] standard of review [under the APA].” Loma Linda. Wed. Ctr.

V. Sebelius, 684 F. Supp. 2d 42, 52 (D.D.C. 20¢@ation omitted; see alsdRichards v. INS,

554 F.2d 1173, 1177 & n.28 (D.CirC1977). In making this determinatiqom “district . . .
[court] sits as an appellate tribunal,” and “[t]he ‘entire caseraview is a question of law.”

Am. Bioscience, Inc. v. Thompson, 269 F.3d 1077, 1083 (DikC2001) €itations omitted).

“[A] rbitrary and capriciousfeview is “highly deferential” and “presumes the agescy’

action to bevalid.” Envtl. Def. Fund, Inc. v. Costle, 657 F.2d 275, 283 (OC{C.1981). “The

scope of review undehe ‘arbitrary and capricioustandard is narrow and a court is not to

substitute its jdgment for that of the agency.” Motor Vehicle Mfrs. Ass’n of W.SState Farm

Mut. Auto. Ins. Co., 463 U.S. 29, 43 (198%ather, “[cpurt[s] consider[ ] whether the agency

acted within the sape of its legal authority, whether the agency has explained its decision,
whether the facts on which the agency purports to have relied have some basisaartheand

whether the agency considered the relevant factétarid for Animals v. Babbitt, 903 F. Supp.

96, 105 (D.D.C. 1995) (citing Marsh v. Or. Nat. Res. Council, 490 U.S. 360, 378 (1989)).

(...continued)

this issue because it was raised to this courhéymici and nioby the parties.”); Tyler v. City of Manhattahl8
F.3d 1400, 1403 (10th Cir. 199{jting cases) (“We choos®tto addresshis argumenbecause it wasotraised
by apartyto this appeallt is instead an attempt lamicusto frame the issues on appeal, a prerogative more
appropriately restricted to thiéigants.”); Michel v. Andersonl14 F.3d 623, 625 (D.C. Cir. 199%}ating that courts
“[o]rdinarily . . . would not entertain ammicus argument if not presented by arpd). The Court also declines to
consider the Coal Group’s mootness argument becaudikévigse “not adequately briefed.In reHECI
ExplorationCo., Inc, 862 F.2d 513, 525 (5th Cir. 1988).
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. LEGAL ANALYSIS

A. The Parties’ Arguments

The plaintiffs’ overarching argument is that the defendants’ dedisidalist Blair
Mountain violated th&PA becausd “[w]as [a]rbitrary, [c]apricious][,] an [a]buse of
[d]iscretion,and [cpntrary tothe [Keeper's]o]wn [r]egulations’ Pls.” Mot.for Summ. J. at 14.
The Court distills two main arguments from the plaintiffs’ extensive argumesupparof this
position.

First, the plaintifs contendhat the Keeper’s use of the recalculated list of -fityen
owners instead of the original list of sixiiye owners constituted a pseviolation of the APA.
More specifically, the plaintiffs assert that the delistongtravene®6 C.F.R. § 60.6(c)eg
Pls.’s Mot.for Summ. J. at 1416, which provides that the State Agency must compile a baseline
list of owners “within[ninety] days prior to the notificatioaf intent to nominate [a property],”
36 C.F.R. 8 60.6(c) (20)5According to the plaintiffs, if the Keeper were allowed to use lists
calculated outside this window, “the calculation of owner objections would be vulnerable to
manipulation through the acquisition and consolidation of property interests, which would alter
the relative weight of each objectidnPls.” Mot.for Summ. J. at 16The plaintiffs, therefore,
construe section 60.6(c) to bar the Keeper from “relying on a list of owners {hrathfculated
after the nomination was submitted to the Keep®1s’ ReplyBr. at 7. Andthe plaintiffs point
outthatthe “[October]2008 . . List of [sixty-five] Owners ighe only list of owners that was
compiledwithin [ninety] days prior to the notification of intent to nominateyeuired by 36

C.F.R. 8 60.6(c)* PIs.” Mot.for Summ. J. at 3Accordingly, the plaintiffs conclude thahe

12 The plaintiffs do not explain why they ass#wat the October 2008 list haity-five owners when theecord

evidence cited above indicates thattlienber isactuallysixty-six. This discrepancy is immaterial, however,
because the Court is considering the propriety of the Keeper’s actionshmdd?A. The parties can seek to
reconcile this discrepancy on remand.
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Keeper's use of the recalculated lisfiétfy -sevenownerswas aperseviolation of the APA.1d.
at 19.

The plaintiffs’ secondrgument is thahe Keeperacted arbitrarily and capriciousiy
delisting Blair Mountain for two particular reasons. One, the plaintiffs contextdhiie Keeper’'s
“decision that more thajfifty percent]of owners objected counted objections that Keepet
acknowledged were questionabldd. at 19. Two, the plaintiffs maintain thiae Keeper failed
“to engage in a meaningful review of the [State Agency’s] May 21, 2008lcelated list of
[fifty -sever owners andthirty] objections.” Pls.” Reply Br. at 9-10.

Elaboratingon their secondrgumentthe plaintiffsasserthat the defendants acted
improperly by mindlesslgccepting Jackson Kelly'scorrections’ tothe 2008 Official List of
[sixty-five] Owners.” Pls.” Mot.for Summ. Jat 16. According to the plaintiffs, in paring the
official list down to fifty-seven ownerghe State Agency and the Keepfanade “[nD effort
whatsoever . . to verify and update the ownersbipeach otthe parcels of land within the Blair
Mountain Battlefield’ Id. at 17. Similary, the plaintiffs contend that Jackson Kelly “made
‘corrections’to the list of objectors in order to include objectors who had objected to the prior
nominations but whose names were not included on 1@ Qfficial List of [sixty-five]
Owners.” Id. In the plaintiffs’ estimation, this wasproper because “[n]o updateaffidavits
of ownership’'were submittedby [Jackson Kelly] along with these correctiongd. The
plaintiffs conclude that these actioaperated “to retaiprior objecors while decreasing the total
number of owners on the baseline list, thereby increasing the weight of eaclonbijddt

Theplaintiffs challenge the propriety of the decrease ofiigtef ownersrom sixty-five

to fifty -seven asseiing that the State Agency'#ay 21, 2009 List offifty -seven]Owners

13 Hereinafter, when the Court references the Keeper and the State Aghectyvedy, it will use the designation
“the Agencies.”
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eliminated eight owners” from the “October 2008 Lisfsikty-five] Owners.” Pls.” Reply Br. at
13. Specifically, the plaintiffs assert that the revised list “substituted Keith AllgarBas the
sole owner of the parcel previously showntlo& October 2008 Li®f [sixty-five] Owners as
being ceowned by Charles Carpenter, Cinda O Bdllarolyn A.Ball, and Robert N.

Yarrington.” 1d. Likewise, the plaintiffs assert that the revised list “substituted Seldom Seen
Acres LLC as thesole owner of the parcel thatas shown on the October 2008 Lis{sikty-

five] Owners as being owndxy Carolyn Jean Seibert, JaBeSpringer, Linda I. Larner, and
Wendy A. Adams.”Id.; compareA.R. at 464with A.R. at 1236. Yet, the plaintiffs contend that
“[n]Jone of thesecorrections’ . . . were accompanied by affidavits of ownership byoditlyese
persons attesting theitey wee no longer owners of propenythin the Blair Mountain

Battlefield . . . .” PIs.” Reply Br. at 13. Further, the plaintiffs assledt the “record containso
affidavit of owneship from Seldom Seem Acredesting thatit was the sole owner of that
parcel, or from Keh Allen Bryant attesting to his acquisiti of the inteests of Charles
Carpenter, Cinda O Ball, Carolyn A. Ball, and Robert N. Yarringtod.”

The plaintiffs also challenge the propriety of Keeper’'sdecision to increase the “total
number of objections . . . froftwenty-two] to [thirty].” A.R. at351. To sustain this challenge,
the plaintiffsassert that the Keepnproperly accepted “objections from persons . . . vailed
to certify ‘in a[current]written notarized statement that the party is the sopauidial owner of a
nominated private property.” Pls.” Reply Br. at 7-8 (quoting 36 C.F.R. 8§ 60.6(g¥p
arguing, the plaintiffs focus on the objections of the following indiaiduAugug Phillips, Eula
BlankenshipEula Ball,Dollie Jeffrey, and Corbet Craddock.

The plaintiffs attack the validitgf the objections of Phillips and Blankenship on the

following ground:theywere ‘hoted on the May 21, 2009 recalculated lisffifty -seven]
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ownersfthirty] objectorsand accepted by the [Keeper] at ‘face valuejjéen [thoughihese
objectors wer@ot on the Official 2008 List dkixty-five] Owners and no updated objections
attesting to ownership were submitted by these indalgll Pls.” Mot. for Summ. J. at 21. To
support this contention, thaintiffs note that these twabjections datéackto September 2005.
A.R. at 872id. at 939. By contrast, the plaintiffs challengailaBall's declaration on the basis
that thedefendants added herttee revised list even though she was “not on the 2008 Official
List of [sixty-five] Owners, and even though no updated affidavit[] ofenship w[aslsubmitted
by [her] prior to March [25], 2009.’SeePIs.’ Mot.for Summ. J. at 17; A.R. at 469.

The plaintiffs challenge the objections Dbllie Jeffrey andCorbet Craddock on more
particularized groundsln the plaintiffs’ estimationJeffrey’s objection is invalithecause “there
was no owner identified on the Recalculated 2009fifsf -sevenjowners as ‘Dollie Jeffry.”
Pls.” Mot.for Summ. J. at 20Theplaintiffs acknowledge that the original list sikty-five
owners includedDessie Jeffrey. Id. (internalquotation marks omitted). However, the
plaintiffs contendhat it is improper to “simply attribute[] the objection of ‘Dollie Jeffrey’ to . . .
‘Dessie Jeffry”” absent dlupdated notarized objection . submittedby Dollie Jeffrey . . .
averring that she is the owner of land within the boundaries of Blair Mountaiefizddk!" 1d.
The plaintiffs further notéhat Dollie Jeffrey’s olgction “provides no locationaiformation that

identifies which prcel she owned with the proposed boundaries, or establishing whether she

1 The plaintiffs also seem to contest the obfawtiof Edna Green and Janice Ball. Specifically, thetfsi
suggest that Edna Green and JaBiak appear on the revised list but not on the original list. Pls.’ State. of Mat.
Facts 1 83. Because Edna Green and J&aitsubmitted objections iB005, A.R. atl296, 1303, the plaintiffs
assert that “[t]hese objectors were [improperly] included [on] thedee\Miist] based on objections aaffidavits
submitted in 2005.” Pls.’ State. of Mat. Facts T 8®wever, the record does not reflect thdhaGreen appears

on either the original list or the revised li€ompareA.R. at1236-37,with A.R. at464. Furtherrare, the record
reflects that JanicBall appears on both the original and the revised GstmpareA.R. at1236,with A.R. at464.
Accordingly,taken at face valuy¢he plainiffs’ arguments regarding the Keepeakegedly arbitrary and capricious
conduct do notgply to these two individuals. This is not, however, to suggest thatebpdf cannot entertain such
arguments upn remand.
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and ‘Dessie Jeffry[]’ . . . are one and #@me person, as the [Keglper. stated should have

been provided in order to accept thigextion” Id. RegardingCorbet Craddock’s objection,

the plainiffs note that it is signed “byNellie Craddock For Corbet Gidock.” 1d. at 19. The
plaintiffs assert thate decision to count this objection contravened the Keeper’s nonbinding
guidance that “a notarized objection that is submitted by someone other than they pepert
should only be counted ‘if the person signing is the agent for an individual who has appointed
the signatory as his attorn@yfact.” Id. (quoting A.R.at787). This is because, according to
the plaintiffs, there was nevidencdn the record that Nellie Craddock had . . . power of
attomey for Corbet Craddock or was etlwvise authorized teerve as his agent or attornay-

fact.” 1d.

Additionally, the plamtiffs accuse the Keeper afbitrarily and capriciouslfailing to
independently verify the accuracy of the ligt.essence, the plaintiffassert that the Keeper
rubberstamped the revised list of fifigeven ownex that the State Agency compiletio
support this argument, the plaintiffs point to a serfeommunications between the Keeped
the State Agencglebating which onkadthe responsibility to ensure the accuracy of the list.
For instance, in the September 24, 20009 letter, Pierce thattéhe State Agencys not
currently reviewing . . . informatiorftom the Keepef[b]ased upon [its] . . . understanding of
36 C.F.R. 60.15(k).” A.Rat637. Then, in the November 10, 2009 letterether regonded
that “it is the responsibility of the [State Agency] to atam whether a majority of owners of
private property have objected.” A.Rt682 (quoting 36 C.F.R. 8§ 60.6(Q)).

The Keeper disputes the notion thatdtmmitted gperseviolation of the APAby using
the revised list instead of the original lisfthe Keeperacknowledgeshat “36 C.F.R. § 60.6(c)

directs that, withirjninety] days prior to the notification of an intent to nominfttes State
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Agency]must creata baseline listin@f current owners of the property by using eitlwficial
landrecordation recals or tax records, whichever is more appropriat®éfs.” CrossMot. for
Summ. J. at 23-24However, the Keepeasserts thdinothing in 36 C.F.R. pt. 6]) states that
[this] list is the immutable lisfrom which [the Keepéiis to determine both (i) theaseline of
property owners, and (ii) wkiger a majority of the privatgroperty owners object to having the
nominated property included in the National Registéd. at 24

The Keeperlso disputs the idea that improperly calculated the number of owners and
objectors. The Keepenccussthe plaintiffs ofignoring “[the Keeperscareful consideration of
the record before thegency, which dimately led [the Keepégto conclude that there had been
procedural eor in [the Agencieqd original conclusions that fewer than a majority of owners
objected to [the] listing.”ld. at 24-25. More specifically, the Keeper charactegtiee
plaintiffs’ challenges to the objections of PhillipsaBkenshipEulaBall, Dollie Jeffrey, and
CorbetCraddock as an “attempi flyspeck [the Keeper]sacceptance of specific objections by
focusing on the validity of individual objectionsld. at 25 Regarding Corbet Craddock, the
Keeper asserts thtte plairiffs’ own evidence shows thdie was an owner “as of July 18, 1980
... and therefore had a right to objedd: As for Dollie Jeffrey, the Keepesontendghat the
regulations do not require an objection to be “accompanied by address, parcel, or other
acceptable Iaation information.” Id. (internal quotation marks omitted.he Keepeaccuse
the plaintiffs of attempting “to manufacture this reqoient from [the Keeper]sion-binding
statemento the [State Agency] that is reasonable to expect’ an objecting owner to provide
such information.”ld. at 25-26. Concernin@hillips, Blankenship, an&ulaBall, the Keeper
notesthat “these owners did make their objeets known through affidavits submittedrohg a

prior efort to list Blair Mountain . . .” Id. at 26. The Keeper adtizat “[w]ithout any evidence
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that the owners had rescinded their objections or that they were no ¢ovnrgas, it was
reasonable forif] to continue to count their objections[tbe] listing.” Id. (citing 36 C.F.R. §
60.6(S)).

The Keepeanlso rejecd the assertion that failed to independently verify the accuracy of
the revised list.The Keeper conceddsatit had a responsibility to “undertake an independent
review” of the ente record in the context of “a removal action initiated by the Keeper on its own
motion.” Id. at 28. However, the Keepatisputeghat it“simply deferred to th§State
Agency’s]findings without assessing for itself whether aamail connection existf] between
the facts before the [Keepearhd the conclusion react{gtl Id. Rather, the Keeperssers that
it, “afterdeliberation, reasonably adoptibe@ [State Agency’s¢onclusion as its owh Id. In so
asserting, the Keepeositsthat “it was rasonable for [it], after listing had occurred, to coméin
to look to the [State Agenc¥dr its expertise in determining whether a majority of property
owners timely objected to [the] listingld. at 31. This, fronthe Keeper'perspective“is
particularly true when a determination of whether the list that [is] beked) us. turns on an
interpretation of state real property lawid. In the Keepes view, “the more complex,
technical, and difficult a fact is to determine . . . , the méedylia court is to defer to agency
fact finding.” 1d. (citation omitted).

B. Discussion

“To survive review under the arbitrary and capricistadard, an agency m@stamine

the relevant data and articulate a satisfactory explanation for its actiodimngca rational

connection between the facts found and the choice .indamoli Rocketry Ass'n vATF, 437

F.3d 75, 81 (D.C. Cir. 2006) (citation and internal quotation marks omitted). In other words,

arbitrary and capricious revietestablishes a schemerefisoned decisionmakingNat'| Fuel
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Gas Supply Corp. v. FERC, 468 F.3d 831, 839 (D.C. Cir. 2006) (internal quotation marks

omitted)(citing Allentown Mack Sales & Serv., Inc. v. NLRB, 522 U.S. 359, 374 (1998p);

alsolnt’l Ladies’ Garment Workers’ Union v. Donovan, 722 F.2d 795, 815 (D.C. Cir. 1983)

(footnote citation, and internal quotation marks omitted) (stating that, under arbitrary and
capricious review, courts must “engage in a searching and careful inquiry, stereegf which

is to ensure that the [agency] engaged in reasoned decisionmaking”). Showiegsbaed
decisionmaking supportm agency’s action “depends on the specific facts of a particular case.”

SeeDist. Hosp. Partners, L.P. v. Burwell, 786 F.3d 46, 57 (D.C. Cir. 201bis is because

“arbitrary and capricioueeview defies generalized applicatiand must be contextually

tailored” Maggard v. O’Connell, 671 F.2d 568, 571 (D.C. Cir. 1982) (citation anchadte

guotation marks omitted).

Although there is no formul@r what constituteseasoned decisionmakintpis Circuit
has identified pnciples to guide this inquiry. This Courategorizes these principles as follows
deliberation, transparenagtionality,and evidentiary propriety. Regardidgliberationthe

agency musténgage the arguments raised befafetel. Dep’'t of Nat. Res. & Envtl. Control

v. EPA, 785 F.3d 1, 11 (D.C. Cir. 201(gjtation and internal quotation marks omitte®uch
engagement requires the agency to consider “important aspect[s] of the praEnfbsp.,
786 F.3d at 57 (citation and intatrquotation marks omitted), as well‘asgnificant alternatives

to the course it ultimalg chooses,Del. Dep't of Nat. Res.785 F.3d at 11 (citation and @nhal

guotation marks omitted)it follows that an agency’s decision is raliberative ifit fails to

“respond meaningfullyo objections raised by a partyBNSF Ry. Co. v. Surface Transp. Bd.,

741 F.3d 163, 168 (D.C. Cir. 201@®mphasis addedgitation and internal quotation marks

omitted);seealsoMich. Wis. Pipe Line Co. v. Fed. Power Comm’n, 520 F.2d 84, 89 (D.C. Cir.
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1975)(citations omitted) (stating that an agencyiafe applicatiorjof a rule] . . . without even
so much as a passing comment upon the uncontradicted record evidesio®ly. is not
reasoned decisiemaking).

As totransparency, the agenanlist, of coursageveal the reasonintgat underlies its

conclusion._Transcon. Gas Pipe Line Corp. v. FERC, 54 F.3d 893, 898 (D.C. Cir(ci2@in

omitted). Under this standard, “[a]n agency cannot . . . merely . . . insist[] that its conclugons ar

ratioral and supported by the record.” San Luis Obispo MotheRdace v. U.S. Nuclear Reg.

Comm’n, 789 F.2d 26, 48 (D.C. Cir. 1986). “Instead, it must give the doaimrationale
underlyingthe importance of factual distinctions as well as the factual distinctions theniselves
Id. (citation and internal quotation marks omittedt).so doing, the agenegyust ensure that its

“findings and rationales” are “understandablé&socided Gas Distribsv. FERG 893 F.2d

349, 361 (D.C. Cir. 1989qFitation and internajuotation marks omitted). Therollary of this
requirements that “unclear or contradictoryindings and rationales fail to command deference.
Seeid. Consistent with these principles, “lvgn an agency fails to state the reagongs

decision, then courts shouldmandhe case to thagency for furtherxglanation.” Campbell

Sixty-Six Express, Inc. v. ICC, 603 F.2d 1012, 1014 (D.C. Cir. 1@iftions omitted).

Therationalityassessmenmtertains tdhe nature and substanoéthe agencys reasoning.
“One of the core tenets of reasoned decisi@king is thatan agencywhen]changing its

course . . . is obligated to supply aseaed analysis for the changeRepublic Airline Inc. v.

U.S. Dep't of Transp., 669 F.3d 296, 299 (D.C. Cir. 2012) (qu@tate Farm463 U.S. at 42).

Thus, “if an agency interpretation of a regulation shifts such that the agency is treating like

situations differentlywithout sufficient reasorthe court may reject the agency’s interpretation as
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arbitrary.” Kaiser Found. Hosp. v. Sebelius, 828 F. Supp. 2d 193, 199 (D.D.C.%011).

Moreover, theagency must bases decision on more than wishful or whimsical thinking.
Thereforean agency’s reasoning is deficient if it is: (1) “based on speculafbwh, Dep't of
Nat. Res. 785 F.3d at 1{citation and internal quotation marks omitted); (2) “mere conjecture

and abstract theorizing offered in a vacuukah. Gas & Elec. Co. v. FERC, 758 F.2d 713, 721

(D.C. Cir. 1985) (citation omitted); (3¢onclusory,”Jurewicz v. U.S. Dep'of Agric., 741 F.3d

1326, 1331 (D.C. Cir. 2014¢itation and internal quotation marks orad); or(4) “ so
implausiblethat it could not be ascribed to a difference in view or the product of agency

expertise,””United Mine Workers of Am. v. Mine Safety & Health Admin., 626 F.3d 84, 90

(D.C. Cir. 2010) (quotin¢gtate Farm463 U.S. at 43).
The final perspectivencompasses evidenyazonsiderations. Where, as here, the case
requires tharbitrary and capricious reviewf a“record consisting of arguments and evice

submitted by opposing side®ircraft Owners & Pilots Assi v. FAA, 600 F.2d 965, 972 (D.C.

Cir. 1979), courts mustét aside agency findings that aresupported by substantial evidence,”

Midtec Paper Corp. v. United States, 857 F.2d 1487, 1497 (D.C. Cir. @®&8pn and internal

quotation marks omitt§d® Beyond this threshold requirement, reasoned decisionmaking

requireshe agencyo “examinetherelevantdata™ Dist. Hosp. Partners, 786 F.3d at 56

15 SeealsoW. Deptford Energy, LLC v. FER(T66 F.3d 10, 17 (D.C. Cir. 2014) (citation and internal quotation
marks omitted) (stating that the agency “cannot depart from [ptitingys without provid[ing] a reasoned analysis
indicating thafrior policies and standards are being deliberately changed, not casualgdiyri&vis. Valley
Improvement v. FER(236 F.3d 738, 748 (D.C. Cir. 2001) (stating that “an agency acts ahp#iraa capriciously
when it abruptly departs from a positiompreviously held without satisfactorily explaining it@sen for doing s9;
Akzo Nobel Salt, Inc. v. Fed. Mine Safety & Health Review Comra1? F.3d 1301, 13845 (D.C. Cir. 2000)
(stating that “the fligflops here . . . [are] the sort gidsthocrationalizations’ to which courts will not defer”
(quotingMartin v. Occu. Safety & Health Review Comm499 U.S. 144, 156 (1991))icarilla Apache Nation v.
U.S. Dep't of Interioy 892 F. Supp. 2d 285, 290 (D.D.C. 2012) (citation omitted) (statitgatwurt will not defer
to an agency’gposthocrationalizations, as indicated by an agency’s prior conflicting intexfioas of its
regulations)aff'd sub nomNation v. U.S. Dep't of Interigr559 F. App’x 2 (D.C. Cir. 2014).

16 See alsisser v.Cisneros 14 F.3d 615, 619 (D.C. Cir. 1994) (citation omitte&s’n of Daa Processing Serv.
Orgs. v. Bd. of Governors of Fed. Reserve Sys., 745 F.2d@384,686 (D.C. Cir. 1984)
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(quotingState Farm463 U.S. at 43 Reasoned decisionmakiatso precludethe agency from
offering “an explanation . .thatruns counter to the evidenbefore the agency. Nat'| Fuel,
468 F.3d at 839 (quotingtate Farm463 U.S. at 43).

In appropriate cases, agencies are entitled to a special category of deferen¢Aweatled

deference.”See generallAuer v. Robbins, 519 U.S. 452 (1997). Undeer, “[a]n agencys

[reasonableinterpretation of its owambiguous regulations” is generally controlling.

MarkWest Mich.Pipeline Co. v. FERC, 646 F.3d 30, 36 (D.C. Cir. 2(qtit)ng Auer,519 U.S.

at 46). However, “[a]thoughAuer ordinarily alls for deference to an agensyhterpretation
of its own ambiguous regulation, . . . this general rule does not applycesal.” Christopher

v. SmithKline Beecham Corp., U.S. , , 132 S. Ct. 2156, 2166 (@¢di)ns

omitted). Thus, ‘Auer deference is warranted only when the language of the regulation is

ambiguous.”_Christensen v. Harris Cty., 529 U.S. 576, 588 (2000) (emphasis adde$0

MarkWest 646 F.3d at 36However,“[d]eference is undoubtedly inappropeator example,
when the agency'’s interpretation is plainly erroneous or inconsistent with thati@gul

Christopher, U.S. at , 132 S. Ct. at 2166 (citation and internal quotation marks

omitted). ‘And deference is likewise unwarranted when thereasae to suspect that the
agency'’s interpretatiordbes not reflect the ageyis fair and considered judgment dretmatter
in question” Id. (quotingAuer, 519 U.S. at 461). This might occur when the agency’s
interpretation conflicts with a prior interpretatjar when it appears that the intexation is
nothing more than abavenient litigating position, or @ost_hoaationalizatio[n]advanced by an
agency seeking to defend pagency action against attacKkd. (alteration in original)citations
andinternalquotation marks omitted). Whefaier deference is unwarranted, courts accord an

agency'’s interpretation a measure of deface proportional to the thoroughness evident in its
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consideration, the validity of its reasoning, its consistency with eanlcelader pronouncements,

and all thosedctors vhich give it power to persuadeChristgher, U.Sat , 132 S.

Ct. at 2168-69 (citations and intatmuotation marks omitted).

Application of the foregoing factors leads the Court to the conclusiothth&teeper’'s
decision to delist BlaiMountain violated the APA for a number of reasolmspart, this
conclusion results from theeepets arbitrary and capricioudecision to uséhe list offifty -
sevenowners. Pierce seemed to base the State Ageraxyoption ofJaclson Kelly's “yellow
list” on Gardner’s researctdowever, Gardner’s description of his researdjeiseralized and
somewhat conclusoyynd the “yellow list” attached to his February 27, 2009 letter is merely a
summary of thiglescription. Gardnersreportalso raises questistecausét does not reference
Dalporto’s October 200Bst of sixty-six ownersreferencedn the State Agencyg’
correspondenc¥. InsteadGardnerdiscussea State Agencgreatedist of sixty-eightowners,
as well as afiOctdber 2008 list’of seventyfive owners. Therefore, it is unclear whether
Gardner analyzed tteamedata used by the State Agency as the basissfdecision to adopt
Dalporto’s listof sixty-six owners. Indeed, in the March 26, 2009 letter, Pierce questioned the
accuracy of Jackson Kelly’s prapye owner lists. As noted above, Pierce wrote that Jackson
Kelly appeared to compare its research whnproperty owner list compileth December 2007

instead of Dalporto’s October 2008 list. Furthermore, Pierce questioned the pafulackson

17 As stated above, the plaintiffs state that Dalpsi@citober 2008 list showsixty-five owners. The record does

not clearly reflect hownany owners this list containgloweve, the fact that the plaintiffs¢ount does not agree

with Dalporto’s does not affect the validity of their position that the Kegpecision to delist Blair Mountain was
arbitrary and capricious. The key issue on this point is whether theiégdrad a reasoned basis to choose Jackson
Kelly's “yellow list.” As explained more fully below, the record shoWwattthey did not. Furdrmore, although the
plaintiffs request botlracatur ofthe decision to deliBBlair Mountain andhe relisting of Blair Mountain as of

March 30, 2009the Court willonly vacateahe Keeper’s decision. This opinion does not state or imply that the
Keepercannot ultimately justify its decision to use the fiftyven owner list or demonstrate that its decision to delist
Blair Mountain was reasonabl®©n renand, the Keeper is free teconsider how many owners the October 2008

list containsas well as reassess any other relevant considerations.
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Kelly’s boundary map. In sum, Pierce characterized Gardner’s reporttasauon
“discrepancies” and declared that “such errors” could account for the differabersithat
Jackson Kelly calculated.

The State Agency’s decision to recalculate the property owner list does det tlee
Keeper'sadoption of the list ofifty -sevenowners any less arbitrary and capricious. In the
March 26, 2009 letter, Pierce failénl explain why the State Agency decided to recalculate the
list of owners using the “yellow list.’Rather, Pierce simply supplied a conclusory chart showing
the State Agency’s four different calctitms of owners and objectors. Unsurprisingly, the
Keeper asked the State Agerioychoose one of the four lists. Although Pierce responded that
the list offifty -sevenowners andwenty-two objectors was the “most logical” choice, she
provided no ratioale for this decision Likewise, just four days latethe Keeper listed Blair
Mountain without explaining why thigfty -sevenowner listwas vaid.

The Keeper’s decision to certify the recalculated ligtfyf-sevenowners andhirty
objectors wasimilarly arbitrary and capricious. Although the State Agency purpgrted
reviewedGardner’s materials and recommended increasing the number of objedthonty td
vaguelyand without any explanatistated that additional objections wéumintentionally
overlooked.” Althoughhe State Agency latetaded that it failed to receive seven of the eight
allegedlyoverlooked objections, on June 12, 2009, the Keeper asked the State Agency for help
reconciling apparent discrepancies in iy 21, 2009 list ofifty -sevenowners andhirty
objectors.In reponse, he State Agency admittedat it did not hav@ower of attorney from
Nellie Craddock for Corbet Craddock. The Keeper’'s subsequent decision tohistainjéction
contradicts nonbinding guidamprovided tothe State AgencyLikewise on June 16, 2009, the

Keeper asked the State Agency why it counted the objection of Dollie Jeiffréng purported
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owner named Dessie Jeffrey. Without providing any substantive explartagddtate Agency
merelyresponded that it took it “on face value” based chart prepared byackson Kelly.
Further, the State Agency stated that it “assumed” that the notary maderéue identification.
But this rationale seemaconsistent with the Keeper’s nonbinding guidance, which dfades
one of the following conditions would have to be met for the objection of “Dollie Smith” to
count for “Dessie Smith”:

Dollie Smith would either need to establish (a) that she and Dessie Smith are one

in the same, or (b) that she is a property owner whose name did not appear on the

list and that her objection is being made not as Dessie Smith . . . , but entirely as

Dollie Smith
A.R. at 787 13

The objections of Corbet Craddock, Phillips, and Blankenship raise additional questions.
According tothe research Baileyubmitted with Ayers’ September 9, 2009 comments, Corbet
Craddock conwged the parcel he allegedly ownedli®80 and died in 1983. Bailey further
assered that Phillips died in December 2008)ich wasbefore theAgencies’adoption of both
thefifty -severtwenty-two andfifty -severfthirty lists. Althoughagainthe Court does not take a
position on theccuracy of Bailey’s conclusignthe record does not reflect that the Agencies
meaningfully respondeid these contentions. Moreover, Biate Agency addeehillips and
Blankenship to the May 21, 206ty -severfthirty list as owners and objectors even though their
objections datbackto September 2005. This action seems to contradict the Keeper’'s
nonbinding guidace, which interprets the regulations as follows

If an owner whoseame doesot appear on the tishat the State Agency compiles

under 36 C.F.R. 8§ 60.6(c)ater certifies in a written statement that he is . . . the

owner of a nominated . . . property, then such owner shall be counted . . . in
determining whether a majority of owners has objected.”
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SeeA.R. at 786 1 6a (emphasis add&tl).

To compound matters, counsel for the Keeper failed to respond to the plaintiffs’
argument regarding owner-objectors Bryant and Seldom SeenlAdfesSee generallpefs.’
Reply Br. As statedbove, the plaintiffs contend that thigy -sevenowner list improperly
eliminated eight ownersk-or instancethe plaintiffs assert that the revised list substituted Bryant
as the sole owner of the parcel tRatrpenter, Cinda Ball, Carolyn Ball, and Yarringioere
identified as the owners of on thaginal list The Keeper has not identified a deed, affidavit,
tax recordor other evidence purporting to show that Bryant acquired sole ownership of this
parcel. Quitdo the contrary, the record contains a deed purporting to show that Carpenter
becamehie owner of the parcel in June 2006, A.R. at 367a3 Iyell asanobjection from
Carpentedated March 25, 2009, A.R. at 30@/hile this evidence may suggest that Cinda Ball,
Carolyn Ball, and Yarrington are not owners, it does not support the dedihnaidryant was
the soleowner of the parcelNor has the Keeper identified any evidenudicating that Seldom
Seen Acres acquired pardéi3-2-31.

The Keeper’s actions immediately prior to issuing the July 9, 2009 notice oatireefl
delisting also exhibited arbitrariness and capriciousness. In the July 3, 2609 ether
conclusorily stated that the Keeper concurred with the State Ageretgisrdnation that more
thanfifty percentof the owners lgjected to the listing. Admittedly, Loether statbdt Loretta
White’s objection could not be counted because she had a life estat¢heAfekeper asserts that
this shows the “independent, deliaigve nature of the [Keeper'agsessmerit Defs.” Cross

Mot. for Summ. J. at 30. However, this determinatiegarding Whitevould appear to be

8 The plaintiffs also challenge the validity BtilaBall's objection. HoweverzulaBall submitted an updated
objection on March 25, 2009, which is before the Agencies endorsedyhsefien/thirty list. Threfore, the
plaintiffs’ arguments regarding the validity of certain objectionsatcappear to apply to Eula Ball.
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nothing more than straightforward eading of 36 C.F.R. § 60.3(k), which provides tfidhe
term owner . .. means . . . individuals . . . holdeesimpletitle to property.”(emphasis added).

TheAgencies’handling of Ayers’ objectioalsodisplaysarhtrary and capricious
conduct. Initially,as reflected by th8eptember 24, 2009 lettétiercedisclaimedany duty to
review the information Granted, at the Keeper’s urging, the State Agdaiey purported to
review Ayers’ comments. It is also true that the State Agency critiqued/Baksearch.But
Pierce’scritique issuperficialand vague. Furthermonghile Dalporto’s analysiss somewhat
more robust, hes less criticalthan Pierce Although Dalporto equiveatesand stateshat he did
not review Bailey’s research “in depth,” he also stateshtdias fio reason to doubt the
accuracy” of Bailey’sonclusions. Additionally, in the December 8, 20&®er, Piercedisputes
that the State Agency has a “direct role” in reviewing comments that the Keepeeséateiv
connection with a petition challenging a delisting and expressliynes to make a “re
determination as to the countThereafterthe Keeper removed Blair Mountain from the
Register.

Loether's January 6, 2010 letreflects that the Keeper essentiallpberstamped these
arbitrary and capricious actions. Loetheted that Pierce stated that the State Agency could not
redetermie the count. But Loether responded that it was the Keeper’'s “understanding” that
Pierce was referring to a redetermination of the corrections allegedbjireeqiih a seemigly
nonexistentetter. Then, Loether cited 36 C.F.R. § 60.6(g) for the proposition that the State
Agency bore the responsibility deerminingthe owner/objector count, opinéthat the State
Agency “confirmed” that a majority of the owners objected, and conclustatgd that “[w]e
accept your determination.” In a similarly conclusory fashion, Loettidedthat the Keeper

was “satisfied” that the regulations had been “accurately followed.”
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All the above-mentioned actions contagry little, if any, indida of reasoned
decisionmaking. In terms of deliberation, the Agencies diddetuately scrutinizBailey’'s
research. This inadequacy includadifg to meaningfully addredsis assertiotthat Phillips
and Craddock had diedcurthermore, the State Agey usedDalporto’s assessment Bhiley’s
research to bolstés position thathefifty -severfthirty list was accurateHowever, Dalporto’s
assessment was, at best, noncommittal. Therefore, the State Agency failesidercmn
important aspect of the problem and/or failed to m@rssignificant alternatives.

The Agencies’ decisionmalkg also lacked transparency. The Keeper’s decision to
certify thefifty -sevenowner list particularly runs afoul of the requirements of transparency and
evidentiary propriety. In terms of transparenayPierce’sMarch 30, 2009etter, she
completely failed to state the reasons thatState Agencwas adopting théfty -sevenowner
list. Likewise the Keeper repeatedly failed to statey it was adopting the State Agensy’
recommendations. For instaneéien Piercarbitrarily chose thdifty -sevenowner list on
March 30, 2009, the Keeper listed Blair Mountain on the same day, thHsastilyendorsing
thisarbitraryaction Then, in the July 3, 2009 letter, Loether stated, without explanation, that the
Keeper agreed with the State Agency’s determination thajaitpaf the owners objected.
Likewise, in the January 6, 2010 letteoether merelyubberstamped a series of arlaity and
capricious actions. Moreover, if the Keeper did try to explain its reasoning, it walsvags
understandable. For example, in the January 6, 2010 Ietter,apparent attempt to justify his
decision to certify the State Agency’s count, Loettenfusingly referenced a redetermination
that the State Agenupposedlynade in a nonexistetstter.

For similar reasons, ¢hAgencies’ actions ahort on rationality.The Agencies counted

the objections of Corbet Craddock, Jeffrey, Phillips, and Blankenship under circurastaaice
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appear to conflict with the Keeper's own guidance. Althaihghguidace is nonbinding,fc

Friends of Blackwater v. Salaz&91 F.3d 428, 435 (D.C. Cir. 201@)tations omitted)

(“Whether an agency must account for a departure from a prior non-binding statemusnttof i
is not entirely clear.”)the Keeper'slecision to disregardsitownguidances tantamounto the
inconsistent treatment of similar situatiorSimply putthe Keeper’'s nonbinding guidelinesate
one thingwhile theKeeper is doing anotheMoreover, the Agencies consistently relied on
conclusory reasoning to support the decision to delist Blair Mounéad.countingDollie
Jeffery’s objection based on the assumption that the notary edthercorrect identification is
somewhat speculative.

Regardingevidentiary issuesvhen the Keeper initially certified tHity -seven owner
list, the record does not reflect thhad examined any of the information on which the State
Agency based its decision to seldus list. Furthermorethe Keeper’s conclusory reasoning
casts doubt on whether it reviewed the relevant data, including: Dalporto’s Octobeis2008 |
Jackson Kelly’s February 27, 2008tition;the objections of Blankenship, Carpenteorbet
Craddock, Jeffrey, and PhillipandBailey’s researchMoreover,based on the current record,
the Keepers decision to certifyhe objections of these individuappears taonflict with the
evidence.This observation is not without consequence. Now that the psegesgly agree
that Whiteis not an owner antthather objection does not coutite Agenciesfifty -seven/thirty
list maycontain onlyfifty -six owners andwenty-nine objectors® A majority offifty -six is
twenty-eight Yet if the Keeper declared only two of the abovementioned objections invalid, a
majority would rot exist. This is not to suggest thaeaevaluation of the record would not

support a determination that a majority of the owners have objected. It doesinuivetver,

19 The Court is not implyinghat this is an accurate count of owners and objectors.
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that the Keeper failed to fulfill its duty to examine teé&vant evidencand draw reasoned
conclusiondromit.2°

The Court also agredisat theKeeper failed to independentlyrifg the accuracy of the
list. The plaintiffs assert, and the Keeper concedes, that the Keeper hascaimigpéndently
verify the accuracy of the list. The Keeper’s concession is consistent wighwaming law?!
The preceding discussion shows that the Keeper and State Agendgakerkin a bacland
forth duringwhich the Keeper wanted the State Agency to makauthoritative determination
as to the count, but the State Agency disavowed any such responsibiliti{edjer therbroke
the deadlock byndiscriminatelydeferringto the State Agency'’s insufficiently supported

conclusions. Suchapitulationdoes not compbwith the APA. City of Vernonv. FERC, 845

F.2d 1042, 1048 (D.C. Cir. 198@Rjitation omitted)(stating that, under the APA, the “court’s
review must not merely rubberstamp the agency’s decision”

The Court disagrees, however, with the plaintifigjument that the Keeper’s decision to
delist Blair Mountairamounted to @er se violation of the APATheplaintiffs predicate this
argument on the theotiiat thedelisting was inconsistent wiBt C.F.R. 8§ 60.6(c), which

provides that the State Agency mastnpile a baseline list of owners “withininety] days prior

20 The record contains objections for Bonnie Craddock (A.R. at 1278) and S@radelock (A.R. at 1279). Only
Bonnie Craddockhoweversigned heobjection. On the other hanSamuel Craddock and Bonnie Craddock
signed Samuel Craddock’s objection. Te ttorexperteye, the signatures of Samueh@dock andBonnie
Craddock look very similarThe Court expresses no vieloweveras to whether the Keeper should consider this
issue on remand.

2! See36 C.F.R. § 60.6(2015)(“Nominations willbe included in the National Registeithin [forty-five] days of
receipt by the Keeper aglesignee unless the Keeper disapproves a nomination .id. 8)60.6(t) (“Any person or
organization which supports or opposes the nomination . . . may pdtiéidteeper during the nomination process
either toaccept or reject a nomination . . . . Such petitions received by the Keeper phimiisting of a property

... will be considered by the Keeper and the nomination will be sulvstigniviewed.”);id. 8 60.1%a)(4)
(“Properties removed frothe NationalRegister for procedural error shall be reconsidered for listing by theeKeep
after correction of the error or errors by. the Keeper, as appropriate Fyjends of the AtgletSusquehanna Trail,
Inc. v. Surface Transp. Bd252 F.3d 246, 253 (3d Cir. 2001) (citations omitted); Mood}; P05 F.3d at 558
(holding that the Keeper has “independent authority to determine whetiperiies ee eligible for listing on the
National Register and to name them to the National Regiithout the agreement” of state agencies).
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to thenotification of intent to nominatg property].” The plaintiffs construe section 60.6(c) to
bar the Keeper from “relying on a list of owners that [is] recalculated tifé nomination was
submitted to the Keeper.” Pls.” Reply Br. at 7.

The plaintifis argue that policy supports this interpretation. The plaintiffs thegia
party could manipulate the owner/objection count through IEistg transactions:Indeed,”
the plaintiffs continue, “to allow changes to the list of owradtsrthe Keeper has made a final
decision . . . would be fundamentally unworkable, since there would be no finality . . . to the . . .
listing decision.” PIs.” Reply Br. at 21.

Assuming that the plaintiffshterpretation is reasonable, it is not théyaeasonable
interpretation. While section 60.6(c) requires the State Agency to compile@bdreperty
owners within ninetylaysbeforethe notification of intent to nominate,dbes not prohibit the
Keeperfrom recatulatingthis list outside of thainety-day window. Furthermore, 36 C.F.R. 8§
60.15(a) is written broadly, authorizing the Keepearetoaove a property from theational
Register for “[ptejudicial procedural error in the nomination or listing processripghasis
added). Section 60.15(a)(4) also provides pinaperties seemoved “shall be reconsidered for
listing by the Keepeafter correction ofhe erroror errors. . . by the Keeper . . ..” Additionally,
section 60.15(a)(4)rescribeghat “[t]he procedures set forth for nominatiamsll be follaved
in such reconsiderationsTherefore, a reasonalitgerprettion of section 60.15(a)(4) is thae
Keeper has authority to correct errors in the nomination process and may use ttierpstitat
apply to nominations for that purpose. One such procedqrereshatowners beadded tahe
original list when they certify “in a written notarized statement” thay twn a nominated

property and counted “in determinimghether a majority of owners ha[vefjected.” Id. §
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60.6(g). Accordingly, based on such a reading, the regulations authtbgzeeeper to
recalculatdists of owners/objectomfter receivinga nomination.

The plaintiffs’ policy argument, although thought-provokingnd ultimately
convincing. Onean easily imagine scenarios in which parties might realize property
transactions after a property is listedcircumventhe listing decision.But one carequally
imagine that parties woulalvoid sucha strategydue to any number oéasonge.g., integty,
cost, unlikelihood of success). Furthermore, the regulations do not indicate that the Keepe
could not take a party’s machinations into account when determining whether theezhas
reversible procedural error in the nomination or listing process. Moreover, @tiegpthe
regulations to allow the Keeper to recalculate the owner/objector listiafteg ldoes not
portend an endless administrative process. Nothing in the regulations indicaties Keeper
could not consider the timeliness, or lack thereof, of an appeal in deciding whether it i
appropriate to recalculate the list. Similarly, there is no indication thd€ebper could not

consider the dates of the relevant property transacti@hg:riends of the River v. FERC, 720

F.2d 93, 109 (D.C. Cir. 1988)Were we to order the Commission to reassess its decisions every
time new forecasts were released, we would risk immobilizing the afjenEgr these reasons,
the plaintiffs’ policy argument does not change the Court’s analysis.

TheKeeper agreethatthe regulations “clearlgnticipate that a list compilad
accordance with 36 C.F.R. 8§ 60.6ig)mutable . . . .”"Defs.’ CrossMot. for Summ. J. at 24
(emphasis added) (citation omitjedAs justexplainedthe Keeper'ssonstruction is reasonable.
Therefore, because the plaintiffs have failed to show that the Keepeasguction is plainly

erroneous or inconsistent with tReeservatiorct or its regulationsits constructioris entitled
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to Auer deference.As aresult the Keeper’s decision to usdist of ownersecalculatedafter
listing was not inconsistent with 36 C.F.R. § 60)@nd did not violate the APperse?> 23

Except as specified in the preceding paragsafiteKeeper’'scounterarguments lack
merit. Although theKeeper asserts thataarefully considered the record and concluded that
there was procedural error, the preceding analysis belies this assertion.

Regarding Corbet Craddock, tkeeper asserthat theplaintiffs’ own evidence showed
that he was an owner as of July 18, 1980e Keepeseeminglymisunderstands the plaintiffs’
evidence. Bailey’'sesearch purports to show that Corbet Craddi@isferred the parcel in
qguestion in 1980. But, even if the evidence showed that Corbet Craddock owned the parcel in
1980, the Keeper’'s argument would still miss the madker all, Bailey’s researcsuggests that
Corbet Craddock died in 1983. Moreover, the Keeper’'s argument ignores the plaintiffs’
contention tht Nellie Craddock lackeduthorization to object for Corbet Craddock. THumm
the same discrete source, the Keeper ¢asgedly) favorable evidence and disregards
unfavorable evidence. Such cherry-picking embodies arbitrary and capricious cdekfin.

Radio Relay League, Inc. v. FCC, 524 F.3d 227, 237 (D.C. Cir. 2008) (citations omitted)

(indicating that “there is no APA precedent allowing an agency to cherkyamstudy on which

it has chosen to rely”tf. Shaw v. AT&T Umbrella Ben. Plan No. 1, 795 F.3d 538, 541, 546-47

22 This conclusion does not alter the fact tiat Keeper acted arbitrarily and capriciously in delisting Blair
Mountain, thereby violating the APA.

23 The plaintiffs also argued in their Motion for Summdudgment that the Keeper erred by failing to consider
their petition for reconsideration. PIMot. for Summ. J. at 2586. In its CroseMotion for Summary Judgment,
the Keeper countered that the plaintiffs lacked regulatory standiregitiop for reconsideration. Defs.” @ssMot.
for Summ. J. at 3432. In their Reply, the plaintiffs failed to respond to the Keeper’'s argum8etgenerallyPls.’
Reply Br. Therefore, it appears that the plaintiffs have abandoned this argunmen€otirt need not decide,
however, whether the plaintiffs have officially abandd this argument. Having concluded thatKeeper’s
delisting decisiomust be vacated and the case remanded for further proceedings, the Keeper sgidirite tave
to reconsider the delisting decision. Therefore, the plaintiffs have receiwatiefy the same reliefs a result of
the remand
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(6th Cir. 2015) (holding that, under ERISA, a plan administrator’s decision to deny asyempl
longterm disability benefits is arbitrary and capricious if the administrator “ejapfavorable
evidence . . [and]selectively review[s] the evidence it [does] considelCponsequently, this
argument fails.

The Keeper also argues tiztllie Jeffery’s objection was valid. Althobghe Keeper
contends that the regulations do rexjuire address, parcel, or other acceptable location
information to accompany an objection, the Keeper’s decision to cawntetthelessust be
reasonable. Dollie Jeffery’s objection dates to 2005 and states that she re'didegatt, WV.”
A.R. at 1285. But, according to Dalporto’s October 20080isgsieleffrey resides in
Dearborn, Michigan, and may actudtlg named “Jeffrey McDonald DessiA.R. at 1237.
Moreover, as explained above, the decision to count Dollie Jeffrey’s objection e Defrey
seems inconsistent with the Keeper’s ownlininding guidance. Accordingly, this argument
lacks merit.

The Keeper raises similarly unavailing arguments as to the objectiohglipisFand
Blankenslp. Essentially, the Keeparguesthat their objections are valid because they made
them known in 2005 and there was no evidence that they were no longer owners. However,
neither Phillips nor Blankenship appears on Dalporto’s October 2008 $isttpsix oljectors.
Therefore, considerg that theirobjections datebackto 2005 the evidencsuggestshat they
wereno longer owners. Furthermore, the decision to add them to theflity efevenowners
andthirty objectors appeared agamcontradict the Keeper's nbinding guidance As a result
this argument is unsound.

The Keepenrlsocontend that itindependently verifiethe accuracy of thifty -

severfthirty list. The Keepeassers that, even after listing, was reasonable for b look to the
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State Agency for itexpertise in determining whether a majority of the owners objedibi is
especially trudoecausein the Keeper’s opinion, this case involves intricacies of West Virginia
property law. Despite the State Agency’s arguments to the contrary, theg@uardllyagrees
that the egulationgyive the Keepeleeway to consult th8tate Agencyor assistancen making
this determinatior?* However, contrary to the Keeper's assertion, the ahoagysis refutes the
ideathatthe Keepefreasonably adopted” the State Agency’s conclusions as its own. Rather,
the record compels tlednclusion that the Keeper actessentially as a rubbstamp.
Accordingly, this argument is unconvincing.

The preceding discussion demonstr#tes the Keeper’s decision to delist Blair
Mountain was arbitrary and capricious in violation of the APA. As a result, the Cowamadem

the case to the Keeper for “the exercise of reasoned decisionmakimg.Trucking Ass’ns v.

EPA 600 F.3d 624, 631 (D.C. Cir. 201@)tation omitted). The Keepeis‘directed to address
any issues raised [in this opinig@nd any other arguments that may be advajmecemand],
and to provide a rational and reasoned explanation for the ultimate dispositionisgubis

Wis. Gas Co. v. FERC, 770 F.2d 1144, 1165 (D.C. Cir. 1985). The Court expresses no opinion

on whether the Keeper willitimatelybe able femedy[]the defects thatitiated the original

24 See36 C.F.R. § 60.15(a)(42015 (“Properties removed from the National Register shall be reconsidered

for listing by the Keeper after correction of the error . . . by the Staten@dg, . . . as appropriate.lyi. § 60.15(e)
(“The State [Agency] . . . shall respond in writing witfiorty-five] days of receipt to petitiorfsr removal of

propety from the National Register. The response shall advise the petitioner $taife [Agency’s] . . . views on

the petition.”);cf. Antilles Cement Corp. v. Acevedo Vjld408 F.3d 41, 51 (1st Cir. 2005) (stating that “deference is
owed to state agency'’s interpretation of state lawgrry v. Dowling 95 F.3d 231, 237 (2d Cir. 1996) (citations
omitted) (“[Where] the state has received prior fedaggncy approval to implement its plan, the federal agency
expressly concurs in the statinterpretation of the statute, and the interpretation is a permissibleutdios of the
statute, that interpretation warrants deference.”).
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action.” N.E. Coal. on Nuclear Pollution v. Nuclear R&pmm’n, 727 F.2d 1127, 1131 (D.C.

Cir. 1984)%
V. CONCLUSION
For the foregoing reasons, the Court (1) grants the plaintiffs’ Mdao®Summary
Judgment and (2)enies the KeeperBrossMotion for Summary Judgment.
SO ORDEREDthis 11" day ofApril, 2016%°

REGGIE B. WALTON
United States District Judge

25 The Keeper did not argue thatliéservediuer deference. Even the Keepehad taken this position, the
argument would have failedl his case does not turn on the Keeper’s interpretati@maflegedlyambiguous
regulation. Rather, the pivotaksue is whether theecisionmaking process that the Keeper employed in delisting
Blair Mountdn was arbitraryand capricious, which it unquestionably was. Moreowarnéf the Keeper'arbitrary
and capricious decisionmaking somehow constitutedtanpretation of an ambiguous regulatidwer deference
would not be in order. This is because, based on thedinecdiscussion, “there is reasorstspect that the
[Keeper's decisionjdoes not reflecfits] fair and considered judgment on the matter in questic@titistopher
_Us.at __ ,132sS. Ct. at 2166 (citation atetnal quotation marks omitte¢uotingAuer, 519 U.S. at
461).

26 An Order consistent with this Memorandum Opinion shall be issuedmapataneously.
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