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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BANNER HEALTH f/lb/o BANNER GOOD
SAMARITAN MEDICAL CENTER, et al,

Plaintiffs,
V. Civil Action No. 10-01638 (CKK)

SYLVIA M. BURWELL, Secretary
Department of Health and Human Servjces

Defendant

MEMORANDUM OPINION
(July 7, 2014)

Plaintiffs are twentynine organizations that own or operate hospitals participating in the
Medicare program. They have sued the Secretary of the Department of Health and Human
Services(the “Secretary”), challengingertainregulatoryactions takerby herin the course of
administering Medicare’seimbursementschemée" Plaintiffs allege that as a result of the
Secretary'dlawed promulgation and implementation of various payment regulatioens were
deprivedof more than $350 million dollais Medicare “outlier’paymentdor servicegprovided
during fiscal years ending 1998 through 200@resently before th€ourtis Plaintiffs’ [108]

Motion for Leave to Further Amend and Supplement First Amended Complaint. fRaatk
to add allegations andaims under 5 U.S.C. § 553 regarding the Secretary’s failure to disclose a

2003 Interim Final Rule.Upona review of the arties’ submissiorfsthe applicable authorities,

! Pursuant to Fed. R. Civ. P. 25(@ylvia Mathews Burwelhas been automatically
substituted for Kathleen Sebelius, whom the parties’ pleadings name as Defenda

2 Pls.’ Mot. for Leave to Further Amend and Supplement First Am. Compl., ECF No.
[108] (“Pls.” Mot.”); Pls.” Mem. of P.& A. in Supp. of Pls.” Mot. for Leave to Further Amend
and Supplement First Am. Compl., ECF No. [108] (“Pls.” Mem.”); PIs.” Amendments and
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and the record as a whotee Court shallGRANT IN PART andDENY IN PART Plaintiffs’
motion toamend the complaintThe Court denies Plaintiffs leave to amdetheir complaint to
include claims that the Secretary’s failure to disclose the Interim Final Rule and itsntente
violated 5 U.S.C. § 553. However, the Court grants Plaintiffs leave to amend their comaplaint
include factual allegations concerning the Interim Final Rule.

|. BACKGROUND

The relevant statutory and regulatory background unaeyliflaintiffs’ clains andthe
lengthy procedral history of this litigatiorare sebutin detail in the Court’s prior opinionSee
Banner Health v. Sebelipg97 F. Supp. 2d 97 (D.D.C. 2011g;, 905 F.Supp.2d 17¢D.D.C.
2012);id., 945 F.Supp.2d 1 (D.D.C. 2013). Accordingly, the Court provides herein only a brief
summary of the facts and history of this case, as relevant to the present motion.

Plaintiffs aretwenty-nine organizations that own or operate hospitals participating in the
Medicare prgram. Am. Compl., ECF No. [16]} 22. On December 23, 2010, Plaintiffs filed
their Amended Complaint, which remains the operative iteration of the Complaint in this. action
SeeAm. Compl., ECF No. [16]. As this Court has previously observed, Plaintiffs’ Amended
Complaint is “sprawling”; it contains over two hundred paragraphs, sifansihe pages, and
appends two lengthy exhibits.Plaintiffs challenge the validity of a series of regulations
establishing the methodology for calculating outlier payments (the “Outlier dtdaym

Regulations”)42 C.F.R. 88 412.80-412.88&s well as the Secretary@anual promulgation of the

Supplements to First Am. Compl., ECF No. [1008(“Pls.” Proposed Amendments”); Def.’s
Mem. of P. & A. in Opp’n to PIs.” Mot. for Leave to Amend. Compl., ECF No. [1D¢f.’s
Opp’n”); Pls.” Reply to Def.’s Opp’n Regarding Leave to Amend the Compl., ECF No. [110]
(“Pls.” Reply”); PlIs.” Notice of Suppl. Auth., ECF No. [112] (“Pls.” Notice”); DefResp. to
Pls.” Notice of Suppl. Auth., ECF No. [113] (“Def.’s Notice Resp.”).

2



regulations through which she g&e fixed loss threshold fahe upcoming fiscal yearfor fiscal
years 1998 through 2006 (the “Fixed Loss Threshold Regula}idns”

In enacting a system for Medicare reimbursement, “Congress recognized tHataealt
providers would inevitably care for some patients whose hospitalization wouldrberditarily
costly or lengthy” and devised a means to “insulate hospitals fromngeardisproportionate
share of these atypical costsCnty. of Los Angeles. Shalala 192 F.3d1005, 1009D.C. Cir.
1999) Specifically, Congress authorized the Secretary to make supplemental *@atjigrents
to eligible providers.ld. Outlier paynents are governed by 42 U.S.C. § 1395ww(d)(5)(89e
also 42 C.F.R. 88 412.8812.86 (implementing regulations)each fiscal year, the Secretary
determines a fixed dollar amount that, when added to the DRG prospective paythent
standardized calcuiah for how much a hospital is paid for treating a particular ess¥ves as
the cutoff point triggering eligibility for outlier paymentSee42 U.S.C. § 1395ww(d)(5)(A)(ii),
(iv); 42 C.F.R. 8§ 412.80(a)(ZB). This fixed dollar amount is known as thexed loss
threshold.” If a hospital’s approximate costs actually incurred inirtigeat patient exceed the

sum of the DRG prospective payment rate and the fixed loss threshold, then the hospital is

® See MEDICARE PROGRAM;, CHANGES TO THE HOSPITAL INPATIENT PROSPECTIVE
PAYMENT SYSTEMS AND FISCAL YEAR 1998 RATES, 62 Fed. Reg. 45,966 (Aug. 29, 1997);
MEDICARE PROGRAM; CHANGES TO THEHOSPITAL INPATIENT PROSPECTIVEPAYMENT SYSTEMS
AND FISCAL YEAR 1999RATES, 63 Fed. Reg. 40,954 (July 31, 1998BHANGES TO THEHOSPITAL
INPATIENT PROSPECTIVEPAYMENT SYSTEMS AND FISCAL Y EAR 2000RATES, 64 Fed. Reg. 41,490
(July 30, 1999)CHANGES TO THEHOSPITAL INPATIENT PROSPECTIVEPAYMENT SYSTEMS AND
FiscaL YEAR 2001 RATES, 65 Fed. Reg. 47,054 (Aug. 1, 200Q@ANGES TO THEHOSPITAL
INPATIENT PROSPECTIVEPAYMENT SYSTEMS AND RATES AND COSTS OF GRADUATE MEDICAL
EDUCATION: FISCAL YEAR 2002RATES, 66 Fed. Reg. 39,828 (Aug. 1, 200CHANGES TO THE
HOSPITAL INPATIENT PROSPECTIVEPAYMENT SYSTEMS AND FISCAL YEAR 2003RATES, 67 Fed.
Reg. 49,982 (Aug. 1, 2002;HANGES TO THE HOSPITAL INPATIENT PROSPECTIVE PAYMENT
SYSTEMS AND FISCAL YEAR 2004RATES, 68 Fed. Reg. 45,346 (Aug. 1, 200BHANGES TO THE
HOSPITAL INPATIENT PROSPECTIVEPAYMENT SYSTEMS AND FISCAL YEAR 2005RATES, 69 Fed.
Reg. 48,916 (Aug. 11, 2004EHANGES TO THEHOSPITAL INPATIENT PROSPECTIVE PAYMENT
SYSTEMS AND FISCAL YEAR 2006RATES, 70 Fed. Reg. 47,278 (Aug. 12, 2005).
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§ 412.80(a)(2)3). In this way, the fixed loss threshold represents the dollar amount of loss that
a hospital must absorb in any case in which the hospital incurs estimated astial teating a
patientabove and beyond the DRG prospective payment rate. An increase in the fixed loss
threshold reduces the number of cases that will qualify for outlier paymentgllaaswthe
amount of payments for qualihg cases.

As noted, he Secretaryéstablishes] the fixed [loss] thresholds beyond which hospitals
will qualify for outlier payments” at the start of each fiscal ye@nty. of Los Angeled492 F.3d
at 1009. In each of the fiscal years at issue in this action, the Secretaryextdss thresholds
at a level so that the anticipated total of outlier payments would equal 5.1% daititipaded
total of payments based on DRG prospective paymerst. r&imilarly, the amount of the outlier
payment is “determined by the Secretary” and must “approximatenénginal cost of care”
beyond the fixed loss threshold. 42 U.S.C. § 1395ww(d)(5)(A)(iil). During the time period
relevant to this action, the implementing regulations generally provideduttier payments
equal to eighty percent of the difference between the hospital’s estimatediog and capital
costs and the fixed loss thresholbee42 C.F.R. § 412.84(k).

In this litigation, Plaintiffs claim that the Outlier Payment Regulations, in the form they
existed prior to 2003, contained “vulnerabilies” that made them “uniquely susceptible to

manipulation” by unscrupulous hospitals. Am. Compl. 19982138 According to Plaintiffs,

* The Outlier Payment Regulations were first enacted in 1985 and have beeedevisit

periodically over the years, most notably in 1988 and 2@#:MEDICARE PROGRAM; CHANGES

TO IMPLEMENT THE INPATIENT HOSPITAL PROSPECTIVE PAYMENT SYSTEM AND FISCAL YEAR
1989 RATES, 53 Fed. Reg. 38,476 (Sept. 30, 198B)eDICARE PROGRAM; CHANGE IN
METHODOLOGY FORDETERMINING PAYMENT FOR EXTRAORDINARILY HIGH-COST CASES (COST
OUTLIERS), 68 Fed. Reg. 34,494 (June 9, 2003). Plasitdflegations are directed principally
towards the regulations in the form in which they were enacted in 1988, e.g.Am. Compl.

11 7585, 98, 107-10.



these “vulnerabilities” in the Outlier Payment Regulations allowed unscrupulop#di®go
submit excessive reimlggment claims, “led to massive overpayments” to the wrong hospitals,
prompted the Secretary to raise the fixed loss threshold at the beginnindp diseakcyear as a
misguided countermeasure, and ended with Plaintiffs being denied the ougieerpa “D
which they were entitled.’ld.  55.

Regarding the Fixed Loss Threshold Regulations, Plaintiffs contend th&etnetary,
faced with an “aberrantly high” level of projected outlier payments dabisea flood of
excessive reimbursement claimsade no attempt to diagnose the actual source of the problem
but instead, as a misguided countermeasure, made “enormous, unprecedented and irrational
increases” in the fixed loss threshold for the fiscal years at issues iadion, and did so without
providing an adequate, reasoned explanation for the incre&sesd. 1 14, 69, 112, 114, 119,
121, 12526, 12938, 14748, 15561. Plaintiffs contend that the Secretary’s failure to account
for flawsin the Fixed Loss Threshold Regulatided to an irrational increase in the fixed loss
thresholds for fiscal years 1998 through 2006, which allegedly had the ultimate @fffe
reducing the number of Plaintiffs’ cases that qualified for outlier paymetshee amount of
payments for those cases that did qualli..§ 50.

Accordingly, Plaintiffs challenge the promulgation and implementation of the following
agency actionsthree sets of Outlier Payment Regulations promulgated in 1988, 1994, and 2003;
andeleven sets of Fixed Loss Threshold Regulations for federal fiscal yearsht®@8ght 2007
In addition, Plaintiffs challengeutlier payment determinations specific ack of the hospital
Paintiffs.

On March 23, 2012, Plaintiffs filed a motion to compedquestinghat the Courbrder

the Secretary to file the “complete administrative record,” by supplemehtngecords she had



previously filed with various documents, including certain di¢¢g, identified by Plaintiffs and

all other documents that were before the agency in caoneeith its rulemakings, and further
orderthe Secretary to certify to the Court and Plaintiffs cbepleteness of th@dministrative
record. SeePlIs.” Renewed Mot. to Compel Ddb File the CompletéAdmin. Reord and to
Certify Same, ECF No. [60].0n May 16, 2013, the Court grantedpart and denieth-part
Plaintiffs’ motion to compel, and ordered the Secretary to supplement the achatiir@stecord

in this matter with several categories of materiddee Banner Healf945 F.Supp.2d;10rder
(May 16, 2013), ECF No. [82]. Among the materials the Court ordered added to the
administrative record was a February 2003 draft interim final rule (“Interiral Rale”). As
discussed at length in the Courpsior Memorandum Opinion, the Interim Final Ruleasv
“exchanged between HHS and [the Office of Management and Budget (“Of1B0tsuant to
Executive Order 12866, which requires HHS to submit major rulemakings to OMBviexw’

and which “also requires that, after the regulation becomes final, OMBmak& available to
the public all documents exchanged betweeand the agencgluring the intesigency review.”
Banner Health 945 F.Supp.2d at 2{citing 58 Fed. Reg. 51735, Exec. Order No. 12866
6(b)(4(D)). Plaintiffs learned of the Interim Final Rule in February 2012 in response to a
Freedom of Information Act request to OMB. Pls.” Mem. atlie document itself is a “sixty
page Interim Final Rule sent, over the signature of then HHS Secretary,yTGmhhompson,

to OMB for review and approval in early 2003anner Health945 F.Supp.2d at 24.

The Court explained the sidisance of the Interim Final Rule as follows:

> OMB is tasked with carrying out coordinated review of agency rulemaking toeens
that regulatios are consistent with applicable law, the priorities of the President, and the
principles set forth in Executive Order 12866ee58 Fed. Reg. 51735, Exec. Order No. 12866 §
2(b).



[O]f the many agency actions challenged in this case is the Secretary’s
promulgation and application, in 2003, of invalid amended Outlier Payment
Regulations and Fixed Loss Threshold Regulations. Plaintiffs argue that, in the
Federal Register sections related to the rulemakings challenged in thidease, t
Secretary has variously stated that (a) there were no critical flaws intiterO
Payment Regulations and then, in 2003, that there were three fatal flaws, (b)
that the agency had always used the best available-dath then, in 2003, that
other data, which had previously been available and was better, should be used,
and (c) that it would not make retroactive corrections to outlier payrearid
then, in 2003, that retroactive corrections would be made. Plaintiffs further
contend that in mi®003, while the agency was in the process of reversing its
position on each of these points, the Secretary should have taken the opportunity
to lower the fixed loss threshold to correct for what the agency openly
acknowledged had been the improper distribution of outlier funds to “turbo
charging” hospitals, but instead, in June of 2003, promulgated amended
regulations which left the threshold at its previous level, $33,560. As
explanation, [the Centers for Medicare and Medicaid Services (“CMS")]
stated that “in light of the relatively small difference between the current
threshold and our revised estimate, and the limited amount of time remaining in
the fiscal yar, we have concluded it is more appropriate to maintain the
threshold at $ 33,560.” A.R. at 4408 (68 Fed. Reg. at 34506).

Plaintiffs contend that the Interim Rule, which was approved by Secretary
Thompson on February 6, 2003 and submitted for OMB’s review on February
12, 2003, tells a different story. Specifically, Plaintiffs explain that riberim
Final Rule contains HHS’s conclusion, with supporting facts and analysis, that
the public interest required it, migkar, to lower its FY 2003 fixed loss
threshold from $33,560 to $20,760in other words, that the threshold was
approximately 62% higher than it should have been. Upon the Court's own
review of the document, HHS does appear to have proposed to OMB a
reduction of the outlier threshold to $20,760, to be effective as of the date of
publication of the interim rule. Further, HHS acknowledged that the prior
increase in the threshold was due to relatively few hospitals with extraordinary
rates of increase in their charges, causing many truly-dughcases not to
qualify for outlier payments; HHS therefore proposed that the Interim Final
Rule reducing the threshold be implemented without prior notice and comment
procedures, so as not to extend the duration of these payment inequities.

Plaintiffs olserve, however, that the Secretary’s proposed rule, issued on
February 28, 2003 just over two weeks after HHS submitted the Interim Final
Rule to OMB- makes no mention of the data and analysis stated in the Interim
Final Rule.... [Sed [ ] A.R. at 43864395 (68 Fed. Reg. at 10420429)"!
Therefore, Plaintiffs argue, inclusion of the Interim Final Rule in the
administrative record is necessary to show significant alternatives, daloes

® The Medicare program is administered by the Secretary through CMS.
" The proposed rule was issued by HHS for publication on February 28, 2003, and
subsequently published on March 5, 20@&€eA.R. at 4395 (68 Fed. Reg. at 10429).
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data and analyses that HHS considered in the rulemaking process, but that were
directly contrary to its published regulations which maintained the threshold at
$33,650. Plaintiffs also argue that this document goes to the heart of
establishing the Secreyés promulgation of and continued application of
invalid Fixed Loss Threshold Regulations as arbitrary and capricious, because it
demonstrates that the agency knew that lowering the threshold would correct the
problems engendered by its earlier regulations and believed it was etbltgat
do so immediately, but did not.

Id. at 2526 (internal citations to the parties’ pleadings omitted).

In view of the foregoing, the Court found that Plaintiffs had “made a suffisieming
that ‘unusual circumstances’ warrant supplementation of the administratore +enamely, that
‘the agency deliberately or negligently excluded documents that magy lteen adverse to its
decision.” Id. at 26 (citing City of Dania Beach v. FA/28 F.3d 581, 590 (D.C. Cir. 20}0)
On July 30, 2013, the Court denied the Secretary’s motion for reconsideratiend#cisiorto
require inclusion of the Interim Final Rule in the administrative recda@deOrder (July 30,
2013), ECF No. [96]. The Secretary filed the administrative recandthis action on July 31,
2013.

After the Court resolved issues relating to the completeness of the adrivgstaord,
this case moved to the scheduling of summary judgment brieffudpsequentlyhowever,the
Secretary sought leave to file an additional motion to dismiss for lack of subpster
jurisdiction. SeeDef.’s Mot. for Leave to File Mot. to Dismiss for Lack of Subject Matter
Jurisdiction, ECF No. [99]. The Court granted the Secretary’s request, drdered that the
Secretary file this motion “simultaneously with, amdthe alternative to, Defendant’'s cross
motion for summary judgment.” Order (Aug. 13, 2013), ECF No. [102] afHe Court set a
deadline of October 25, 2013 for the parties’ initial summary judgment briefdigetded the

parties to file a joint statuseport by October 4, 2013d) outlining in bulletpoint format the

arguments the parties intend to raissupport of or in opposition to summary judgment; and (b)



indicating theextent to which there is a need to expand the page limits placeéronrada of
points and authorities by the Local Rules of this Could. at 4. In this subsequently filed Joint
Status Repoft Plaintiffs indicated, for the first time, their intention to file a Motion for Leave to
Further Amend and Supplement the First Amended Complaint in light of the addition of the
Interim Final Rule to the administrative recorddeeJoint Status Report and Mot. to Reset
Briefing Schedule, ECF No. [107]. In light of this request, the Court delayed the shedul
summary judgmenbriefing pending resolution of Plaintiffs’ motion to amendseeMinute
Order (Oct. 22, 2013).Plaintiffs sulsequently filed their Motion for Leave to Further Amend
and Supplement First Amended Complaint. Defenfilmat an Opposition, and Plaintiffs &t a
Reply. Accordingly, the motion is now ripe for review.
[I. LEGAL STANDARD

Under the Federal Rules of Civil Procedure, a party may amend its pleadoega®oa
matter of course within a prescribed time perisdeFed.R. Civ. P. 15(a)(1). Where, as here, a
party seeks to amend its pleadings outside that time period, it may do so onlyenaibpbsing
party’s written consent or the district cowstleave.SeeFed.R. Civ. P. 15(a)(2). The decision
whether to grant leave to amend a ctamp is entrusted to the sound discretion of the district
court, but leave “should be freely given unless there is a good reason, such as ttutihiy
contrary.” Willoughby v. Potomac Elec. Power C&00 F.3d 999, 1003 (D.Cir. 1996),cert.
denied 520 U.S. 1197 (1997). As the Supreme Court has observed:

If the underlying facts or circumstances relied upon by a plaintiff may beparmpr

subject of relief, he ought to be afforded an opportunity to test his claim on the

merits. In the absence of angparent or declared reasesuch as undue delay,
bad faith or dilatory motive on the part of the movant, repeated failure to cure

8 In light of the lapse of appropriations for the Department of Justice from October 1,
2013 through October 16, 2013, the deadline for this joint status report was subsequently
extended to October 21, 2018eeMinute Order (Oct. 18, 2013).
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deficiencies by amendments previously allowed, undue prejudice to the opposing

party by virtue of allowance of the amendment, futility of amendment;-¢he

leave sought should, as the rules require, be “freely given.”
Foman v. Davis371 U.S. 178, 182 (1962). “[A] district court has discretion to deny a motion to
amend on grounds of futility where the proposed pleading would not survive a motion to
dismiss.”Nat’l Wrestling Coaches Ass’'n v. Dep’t of EQU&66 F.3d 930, 945 (D.Cir. 2004),
cert. denied 545 U.S. 11042005). Review for futility is practically “identical to review of a
Rule 12(b)(6) dismissal based on the allegations in the amended comptaird. Interbank
Funding Corp. Secs. Litig629 F.3d 213, 21%6 (D.C.Cir. 2010) (quotation marks omitted).
Because leave to amend should be liberally granted, the party opposing amendmetfiebears
burden of coming forward with a colorable basis for denying leave to anAdmtlillah v.
Washington530 F.Supp.2d 112, 115 (D.D.C. 2088).

[11. DISCUSSION

Plaintiffs’ proposed motion to amend consists of two componédfitst, Plaintiffs seek

to addclaims under 5 U.S.C. 8§ 553 that “the Secretary did not allow for meaningful public

comment when she failed to disclose data, analysis and conclusions which had been set forth i

the Interim Final Rule, and were adverse to the determinations the Setattaproposed and

° Plaintiffs argue that the Court should also apply Rule 15(d), under which “the court
may, on just termgpermit a party to serve a supplemental pleading setting out any transaction,
occurrence, or event that happened after the date of the pleading to be supplentesde®’

Civ. P. 15(d). Plaintiffs argue Rule 15(d) is applicable here because thegelinegsto add
allegations concerning when they became aware of the Interim Final Rule, athaveccurred

in February 2012 after the filing of the First Amended Complaint. Pls.” Mem. a3.2
Defendant, by contrast, argues Plaintiffs’ motion only ingiBs Rule 15(a) and that Rule 15(d)
does not apply here “because the proposed amendments pertain to events befarg tiadi
action.” Def.’s Opp’n at 3 n.1. The Court need not resolve this dispute because, as both parties
concede, “[c]ourts resoévRule 15(d) motions under the same standard as they resolve motions
to amend under Rule 15(a).Tereschuk v. Bureau of Prisqn851 F.Supp.2d 157, 162 n. 6
(D.D.C. 2012). See also Wildearth Guardians v. Kempthord82 F.Supp.2d 18, 23 (D.D.C.
2008). Accordingly, whether considered under Rule 15(a) or Rule 15(d), the same standard
governs Plaintiffs’ requests.
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finalized in rer subsequent published rulemakings relating to the Outlier Payment Regulat
and the [Fixed Loss Threshold]Regulations in 2003 through 2007.” Pls.” Proposed
Amendments at 1. Second, Plairgifeekto add factual allegations relating to when they
became aware of the Interim Final Rulels.” Mem. at 2. For the reasons discussed below, the
Court concludes that the former proposed amendment is improper while the |gipeogsiate.
A. Proposed Additional ClaimsUnder 5 U.S.C. § 553

Defendant argues that Plaintiffs’ motion should be denied because the proposed
additional clains under 5 U.S.C. § 558refutile as contrary to D.C. Circuit precederDef.’s
Opp’n at 8. The Court agrees that Plaintiffs’ claims are not apprapuader § 553, and for this
reason, leave to amend the complaint to add these additional claims is denied.

In their proposed Amended Complaint, Plairgifftatethat by failing to disclose data,
andysis, and conclusions which had been set forth in the Interim Final Rule whiclasarese
to the determinations the Secretary later proposed and finalized in her subsequshegubli
rulemakings relating to the Outlier Payment Regulations and[Rhed Loss Threshold]
Regulations in 2003 through 2007, the Secretary violated 5 U.S.C. &bp5deventing
meaningful public comment on these rulemakings. PIs.” Proposed Amendments at 1. The D.C.
Circuit has long adhered to the principle that “[i]t is not consonant with the purpose ef a rul
making procedure to promulgate rules on the basis of inadequate data, or dmtidta 8]
critical degree, is known only to the agencyortland Cement Ass’n v. Ruckelshadi86 F.2d
375, 393 (D.C. Cir. 1973). Therefore, “an agency'’s failure to disclaseal material, on which

it relies, deprives commenters of a right under 8 553 ‘to participate in kilggra Allina
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Health Svcsv. Sebelius746 F.3d 1102, 1110 (D.C. Cir. 2014) (quothkig Transp. Ass’n of Am.
v. F.AA, 169 F.3d 1, 7 (D.C. Cir. 1999).

The D.C. Circuit's most recent comprehensive discussion of this doctrine came |
American Radio Relay League, Inc. edeéral Communication @mmission524 F.3d227 (D.C.
Cir. 2008), where the panel concluded that the FCC “failed to satisfy the notice amskrmom
requirements of [§ 553] by redacting studies on which it relied in promulgaengike . . . .” In
that case, the FCC placed five technical studmewloichit had relied in promulgating the rule at
issue into the rulemaking record, but only in redacted folth.at 237 The court found that
these redactions violated 8 553 and ordered the FCC, on remand, to “make available the
unredacted ‘technicakdies and data that it has employed in reaching [its] decisiohd. at
240 (quotingConn. Light & Power Cov. Nuclear Regulatory Comm’673 F.2d525, 530 (D.C.
Cir. 1982)). On this point, theapelfound:

The Commission has chosen to rely on the data in those studies and to place the
redacted studies in the rulemaking record. Individual pages relied upon by the

19 As Defendant notes, there is considerable debate as to whether this doctrinesconflict
with the Supreme Court’s decision\iermont Yankee Niear Power Corp. v. Natural Res. Def.
Council 435 U.S. 519 (1978), which limited a court’'s power to order additional procedures in
rulemaking beyond those imposed by the Administrative ProceduresS&et. Am. Radio Relay
League, Inc. v. FCC524 F.3d 227, 245 (Kavanaugh, J., dissentiAglina Health Svcs.746
F.3d at 1110 (noting “the possible tension betw&ermmont Yankeand our critical material
doctrine”). See alsaJackM. Beermann & Gary LawsorReprocessing/ermont Yankee, 75
GEO. WASH. L. Rev. 856, 892 (2007); Richard L. Pierd@jaiting for Vermont Yankedll, 1V,
and V?, 75GEo. WASH. L. Rev. 902, 916 (2007).Yet to the extent Defendant argues that this
debate renders Plaintiffs’ proposed claims futile, her argument musfdm¢ed. Thd°ortland
Cementdoctrine remains the prevailing law of this Circuit, and this Court is bound to follow it
Nevertheless, in light of this tension, the Court is reluctant to read the dontiredbroadly than
the D.C. Circuit has in past cases. Indeed, even while upholding its continued ayylitei
D.C. Circuit has emphasized the narrowness of this doctrine, perhaps out of a concern that a
broader doctrine would more clearly run afouMairmont YankeeSee Am. Radio Relay League,
Inc,, 524 F.3d at239 (“The narrowness of our holding under section 553 of the APA is
manifest.”); Allina Health Svcs.746 F.3d at 1110 (“Perhaps because of the possible tension
betweenVermont Yankeand our critical material doctrine, we have more carefully examined
whether a failure to disclose such material actually harmed a petitioner.”).
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Commission reveal that the unredacted portions are likely to contain evidence that

could call irio question the Commission’s decision to promulgate the rule. Under

the circumstances, the Commission can point to no authority allowing it to rely on

the studies in a rulemaking but hide from the public parts of the studies that may

contain contrary evidence, inconvenient qualifications, or relevant explanations of

the methodology employed.
Id. at 239. The focal point of this analysis was the Commissrefianceon materials that were
undisclosed, or that were disclosed only in part with redactitmportantly, American Radio
Relay Leagudlistinguished cases where the agency did not rely on the undisclosed materials
such a€choStar Satellite LLC v.déleral Communications @mmission457 F.3d 31, 4QD.C.
Cir. 2006), in which “the nowlisclosed stdfanalysis represented ‘merely . . . cogitations upon
the evidence’ that was part of the rulemaking recoriii. Radio Relay League, In624 F.3d
at 238. “By contrast, the challenged orders” American Radio Relaywere, according to the
Commissiona central source of data for its critical determinationl” Moreover, the court
concluded that its conclusions were “not inconsistent with the view thaPthéand Cement
doctrine should be limited tetudies on which the agency actually reltessupport its final
rule.” 1d. at 240 (quoting RICHARD J. PIERCE, JR., ADMINISTRATIVE LAW TREATISE 437 (4th
ed. 2002)) (emphasis added in origina§ee alsdl RCHARD J. PIERCE, JR., ADMINISTRATIVE
LAW TREATISE 584 (5th ed. 2010) (“If an agency doestraitempt to support its final rule by
reference to an undisclosed study, it seems apparent that the agency was ot tequéikke the
study available to potential commentators. Thus, Rbetland Cementdoctrine should be
limited to studies on which the agency actually relies to support its final)rule.”

Here, according to Plaintgf proposed Amended Complaint, the relevant undisclosed
material at the time of the rulemakings is the “data, analysis and conclusiamshaki been set

forth in the Interim Final Rule [which] were adverse to the determinations tret&wy later

proposedand finalized in her subsequent published rulemakings.” Pls.” Proposed Amendments

13



at 1. The parties disagree in their present briefing as to whether the Secretary “raligds o
material in the challenged rulemakings, such that her failure to distlese materials runs
afoul of 8§ 553 under thortland Cementoctrine. Compare PIs.” Reply at-2 with Def.’s
Opp’n at 8. As support for the proposition that the Secretary relied onténegnFinal Rule and
the supporting materials, Plaintiffs look to this Couregidion to include thenterimFinal Rule
in the administrative record. Pls.” Mem. at 3; PIs.” Reply atPlaintiffs cite the Court’s
statement that “there can be little doubt that the Interim Final Rule reflects vieesado
those finally adopted by the Secretand that the Secretary considerednd indeed proposed to
OMB - the Interim Final Rule as an alternative in its path to promulgation of the 20€3dad
Outlier Payment Regulations now challenged by PlagitiffPls.” Mem. at 3 (quotindg@anner
Health, 945 F.Supp.2d at 27)Yet such language does not show that the Secretieg on
these materials. In fact, it shows the oppositbat the Secretarypn all likelihood discounted
these materials in issuing the Proposed Rule.

Plaintiffs attempt to bring this case within the ambifafericanRadioRelayLeagueby
arguing in their Reply brief that the 2003 Proposed Rule reflects portions of thenlRieal
Rule favorable to the agency, but excludes unfavorable portions, just as the FCC included
favorable portions of studies iAmerican Relaywhile redacting unfavorable portionsPIs.’
Reply at 12. Yet Plaintiffs’ prior briefing in this case, and the Court’s conclusionsdoas this
briefing contradict this newfound argument. As noted in the Court’'s prior Memorandum
Opinion, Plaintiffs themselves have previously pointed out the sharp disconnectréivwee
Interim Final Rule and the Proposed Rule. Indeed, the Court’'s previous Memorandum Opinion
includes the following language: “Plaintiffs obserlieyever, that the Secretary’s proposed rule,

issued on February 28, 2003ust over two weeks after HHS submitted the Interim Final Rule to
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OMB — makes no mention of the data and analysis stated in the Interim Final Ridener
Health 945 F.Supp.2d at 25 (emphasis addeldaintiffs’ instant attempt to argue a contrary
position —that the Secretary cherpicked data and analydisat wasutilized in the InterinFinal
Rule — is unpersuasivé' Indeed, theposition asserted in Plaintifffkeply brief is similarly
undercut by Plaintiffs’ proposed Amended Complaint. This proposed filing likewisenomt
that the Secretary didot rely on the Interim Final Rule and its supporting materials, and further
undermines application of thortland Cementoctrine here. On this point, Plaintiffs state:
In the published Proposed Rule, the Secretary made no mention of the IFR and
did not include much of the data, methodological changes and analysis that the
Secretary had included in the IFR relatitmythe agency’s conclusion that the
fixed-loss outlier threshold should be recalculated and set immediately at $20,760
(plus the additional payments referenced above in paragraph 198.5.b). Among
other things, the Proposed Rule failed to mention the Segietanalysis
guantifying the impact of hospitals identified as having “taken advantageoof t
vulnerabilities” in the Secretary’s regulations, the agency’s obligation to
recalculate the fixed loss threshold, methodological changes the Secretary used
for the recalculation, and the agency’s findings regarding the public interest. All
of these topics were discussed in the IFR.
Pls.” Proposed Amendments at 2. Consequently, despite their present briefing to #ugy,contr
Plaintiffs’ proposed amendments and their previous statements in this caséahiheyt are not
alleging that the Secretary relied on these mateaiadts failed to disclose them. Rather, they

appear to contend that she improperly consideredfamddid not rely orthese materials, and

1 plaintiffs’ prior briefing includes additional language revealing theodisect between
the InterimFinal Rule and the Proposed Final Rul&eePls.” Mem. of P. & A. in Supp. of
Renewed Motion to Compel Def. to File the Complete Admin. Record and to Certiy E&f
No. [60] at 16 (“In stark contrast, HHS’s published rulemaking . . . conspicuously lacks the
foregoing data, other facts, analysisit); at 17 (noting that exclusmof thelnterim Final Rule
“would only serve to conceal significant alternatives, facts, other data angesdhat HHS
considered in the rulemaking process, but that were contrary to its pubksheations.”);d. at
18 (arguing that “the data and other facts used analysis undertaken, by HHS in reaching its
conclusions in the Interim Final Rule” “bear upon options that HHS considered, but did not
disclose or address in the Federal Register, when the agency was rthas(Dgtlier Payment
Regulations.”)
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that the contrary conclusions and information contained in the Inténal Rule undercutthe
alternative conclusions set forth in the Proposed Rule. This is not the sort of uedididsss
for a rule that triggers th&ortland Cementdoctrine. See 1] RICHARD J. PEERCE, JR.,
ADMINISTRATIVE LAW TREATISE 58384 (5th ed. 2010).(“[A]ccess to the data that putatively
supportsa proposed rule is critical to the right to comment on the rule and, hence, is part of the
notice required by 8 553(b).”) (emphasis added). Instead these allegations operypyo to
the question of whether the Secretary’s actions, taken in apparent disregard oy cat&and
analysis, were arbitrary and capricious, and thus substantively inva@lidt 58485 (noting that
it is consistent witlPortland Cementor “[a] reviewing court [to] require an agency to add to the
rulemaking record documents in the agency’s possession that contradict the ggddicatule .
. . and then use those documents to support a holding that the rule is arbitrary and capricious.”).
For this reason, this Court’'s decision to include the Intdfimal Rule in the administrative
record— for purposes of assessing the substantive validity of the Secretary’s mmpHatoes
not establish that éhSecretary relied on these undisclosed materials. Compliance with 8§ 553 is
an issue distinct from the completeness of the administrative record.

Accordingly, because the Court concludes that Plaintiffs’ have failed &t @seper
claims under 5 U.S.C. § 553 based on +disclosue of the InterimFinal Rule and the
underlying data and analysis, Plaintiffs’ proposed amendment to addcthims is denied as

futile.*?

121n light of the Court’s conclusion that Plaintiffs’ proposed & 553 claims fall deitsi D.C.
Circuit precedent, the Court does not reach the Secretary’s alteraagivaent for futility— that
the Court lacks subject matter jurisdiction over the § 553 claims becausedireepat properly
presented in administrative proceedin@eeDef.’s Opp’n at 68. While the Supreme Court has
held that a court should address jurisdictional questions such as Article Il gtgdn to
addressing any question on tmerits,see Steel Co. v. Citizens for a Better El23 U.S. 83,
101 (1998), that doctrine is inapplicable here, where Defendant’s jurisdictional atgisne
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B. Proposed Additional Factual Allegations

Although the Court concludes that Plaintiffs’ proposed additional claims are fhige, t
does not doom the entirety of Plaintiffmotion. Defendans futility argumerg goonly to the
additional clains asserted by Plaintiffs and not to the additidiaatual allegations raised in the
proposed Amended Complaint. Indeed, in making her futility argument, Defendant nowhere
contends that these allegatiott®emselvesare futile as additional factual background for
Plaintiffs’ existing claims. Def.’'s Opp’n at €8. Accordingly, in the absence of a futy
argument, the Court looks to whether there are other reassash as prejudicial delay to
deny leave to add these additional allegations. For the reasons discussed belowt thed€our
Plaintiffs’ delay in seeking leave tddtheseallegations although lengthy, was not prejudicial
or in bad faith. Thereforahe Court permits Plaintiffs to add these additional allegations as
support for their existing claims.

“Only limited circumstances justify a district court’s refusal to grant [ ] leaveniend:
undue delay, bad faith on the part of the moving party, or undue prejudice to the opposing party.”
Sinclair v. Kleindienst645 F.2d 1080, 1085 (D.C. Cir. 198 Noreover, “[tjo warrant denial of
leave to amend, any delay in seeking leave must be accompanied by a showing ohhad fait

prejudice.” Council on Americaiislamic Relations Action Network, Inc. v. Gaubadf1l

premised on a lack of statutory, rather than constitutional, jurisdictiBteel’ Corequiresthat
we prioritize the jurisdictional issue only when the existencéntitle Il jurisdiction is in
doubt; that decision ‘explicitly recognized the propriety of addressinghdrés where doing so
made it possible to avoid a doubtful issuestdtutory jurisdiction.” Chalabi v. Hashemite
Kingdom of Jordan543 F.3d 725, 728 (D.C. Cir. 2008) (quotkigamer v. Gates481 F.3d 788,
791 (D.C. Cir. 2007)). Here, Defendant does not raise an issue of Artiglgisdiction in
arguing for futility Rather, the Secretary argues that this Court lsttsitory subject matter
jurisdiction to rule on claims that may not have been properly channeled througixpkdited
judicial review” process of 42 U.S.C. 8§ 139500(f)(Which allows for judicial eview in the
absence of prior exhaustion before the Medicare Provider Reimbursement Beaiely Def.’s
Opp’'n at 67. Accordingly, the Court may rule on alternative bases for futility without
addressing Defendant’s statutory jurisdiction argument.
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F.Supp.2d 13, 33 (D.D.C. 2012) (citi@aribbean Broad. Sys., Ltd. v. Cable & Wireless P.L.C.
148 F.3d 1080, 1084 (D.C. Cir. 1998)Defendant, as the party opposing amendment, bears the
burden of establishing bad faith or prejudiceity of New York/.. Group Health, In¢.649 F.3d

151, 157(2d Cir. 2011) Abdullah 530 F.Supp.2d at 115.

Here, the Court finds that Defendant has not met her burden of showing that Plaintiffs’
delayin adding these additional allegatiassaccompanied by bad faith or prejudic@ertainly,
Defendant is correc¢hat Plaintifs haveknown about the Interim Final Rule since February 2012
and could have moved to add these additional factual allegabosapport her claimsar
sooner Def.’s Opp’'n at 4. But Defendant points to no prejudice from the failure to add these
allegationsearlier See Estate of Gaither ex rel. Gaither v. Dist. of Columbr2 F.R.D. 248
252 (D.D.C. 2011) (“the mere passage of time does not preclude amendiientielay must
result in some prejudice to the judicial system or the opposing partpdieed, the Secretary’s
entire prejudice argument addresses the harm from allowing Pkiatdfld new claims rather
than newfactualallegations to existing claimsat this stage of the litig@n. Def.’s Opp’'n at 5
6. Yetthe Court has already rejected the proposed additional claims as fattlee dbsence of
a new claimPDefendant does not provide any reason to believe that she would be prejudiced by
allowing the addition of neviactualallegations concerning the Interim Final Rule to Plaintiffs’
existing claims. Nor can the Court discern any, as leave to add clarfi@gnglallegations to
existing claims is typically freely givenSee Council on Americaslamic Relations Action
Network, Inc, 793 F.Supp.2d at 324 (“Plaintiffs’ factual allegations merely-fume the basis
for the relief Plaintiffs seek in this action. Factual allegations of this kind, vataciy but do
not reshape the action, are rarely a bad thingsg§ealso Harrison v. Rubinl74 F.3d 249, 253

(D.C. Cir. 1999) (stating that technical corrections and clarifications of tegalies without a
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showing of prejudice are not sufficient grounds for denying a motiblexe, these allegations
merely explain theliscovery and content of the Interim Final Rule, and provide additiozsas
for Plaintiffs’ arguments that certain actions taken by the Secretary wieseastively invalid.
Pls.” Proposed Amendments at 1-2.

The Court is also unpersuadkby Defendant’s accusations that Plaintiffs have acted in
bad faith. Def.’'s Opp’'n at 5. Defendant contends that “[tjhe most likely exjganfar the
plaintiffs’ motion is that after seeing which of their claims survivedGoert's July 2011 and
November 2012 rulings and which did not, and then seeing which of their multifarious
challenges to the administrative records succeeded and which did not, the pldetitfed to
shift their bets in hopes of improving their overall chances in this litigatidth.” Again, this
accusation goes mainly to Plaintiffs’ proposal to add new claims, rather tharfaomal
allegationsto existing claims Accordingly, it does not provide a basis t@ject these
supplemental allegations.

Therefore, although it denies Plaintiffs veato add new claims pursuant to 5 U.S.C. §
553, the Court will grant Plaintiffs leave to afdgttualallegations concerning the Interim Final
Rule. Accordingly, Plaintiffs may amend theomplaint to include the allegations contained in
sub-paragraphs 198.5(@) of their Proposed Amendmerits SeePls.’ Proposed Amendments
at 1:2. These allegations, though arguably untimely, are not accompanied by thadrfai
prejudice.

V. CONCLUSION
For all of thereasons stated hereithe CourtGRANTS IN PART and DENIES IN

PART Plaintiffs’ [108 Motion for Leave to Further Amend and Supplement First Amended

13 plaintiffs may not add the heading paragraph 198.5, which contains the proposed
claims under 5 U.S.C. § 553. PIs.” Proposed Amendnsdrits
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Complaint. The Court denies Plaintiffs leave to achtheir complaint to includelaims that the
Secretary’s failure to disclose the Interim Final Ruld @s contents violated 5 U.S.C. § 553.
However, the Court grants Plaintiffs leave to amend their complaint to incatiaf allegations
corcerning the Interim Final Rule.An appropriate Order accompanies this Memorandum
Opinion.
Date: July 7, 2014

Is]

COLLEEN KOLLAR-KOTELLY
United States District Judge
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