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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

STEVEN THOMPSON,
ASTER KIFLE-THOMPSON,

Plaintiffs,
V. Civ. Action No. 10-1657 (ABJ)
WASHINGTON MUTUAL etal.,

Defendants.
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MEMORANDUM OPINION

In this civil action transferred from the Northern District of California, pldsi8teven
and Aster Thompson, proceedipgo se seek monetary damages from the Federal Deposit
Insurance Corporation (“HQ”) in its capacity as receiver faWashington Mutual BankThe
complaint arises from the Bank’s foreclosureptaintiffs’ property in Castroville, Californian
2007. FDIC movesto dismiss plaintiffs’ first amended complaint under Federal Rule of Civil
Procedure 12(b)(1) for lack of subject matter jurisdiction and Rule 12(b)(6) liareféd state a
claim upon which relief can be gttad. It argues that this actias barred byres judicatasince
plaintiffs have already unsuccessfully challenged #aene foreclosure in state court in
California Upon consideration of the parties’ submissions, the agrees that the complaint is

procedurally barred and, thuswill grant ddendant’smotion to dismiss under Rule 12(b){6).

'See Smalls v. U.A71 F.3d 186, 189 (D.C. Cir. 2006) (“[T]he defenseesfjudicata or claim
preclusion, while having a ‘somewhat jurisdictional character’ . . . does not #feesubject
matter jurisdiction of the district court.”) (quotir88C Commc'ns Inc. v. FC@07 F.3d 1223,
1229-30 (D.C. Cir. 2005)) (citing cases).
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. BACKGROUND

Plaintiffs allege that they purchased property in Castroville, Califoinial994 for
$345,000. According to the amended complaint, “for several years,” plaintiffs paid their
monthly mortgage on timeAm. Compl. [Dkt. # 15] at 2. The initial monthly mortgage was
$1,500, but “the mortgage payments started to climb up to . . . $4,500 per midntHri 2007,
plaintiffs could no longer meet theimonthly mortgageobligation, and theyfiled for
bankruptcy. Plaintiffs allege?[i] t was determined by the Court that [plaintiffsfpmestead was
a protected interest and Washington Mutual was barred (via stay) from forgobws several
occasions.” Id. “After much wrangling ad motions to sell without excessive liens and
encumbrances . . . the liens were removed and the property was to be sold for
$770,000.00....1d. Plaintiffs state that theyound a willing buyer for that amount and an
escrow account was openelMeanwhile, tley claim, thestay issued by the bankruptcy court
“lapsed and Washington Mutual foreclosed on the property without notice and in violation of
California law.” 1d. “[I]n the ensuing weeks, Washington Mutual did not respond to several
calls[,] [which] causd the buyers to back out of the dealld. “The Bankruptcy Court then
decided that this was a State Court issue and dismissed the claimant’s casepngfadice so
the Claimants could seek relief in thi®nterey County Superior Courtfd. at 3.

Plaintiffs allege that theyiled a complaint in the Superior Court against Washington
Mutual, “but the FDIC stepped in and halted the proceedings since Washington Mutual was in
receivership.ld. They state that théFDIC disallowed the claim and sent th&intiffs a letter
stating . . . that [pJursuant to 12 U.S.C. [§] 1821, [the] U.S. District Court was the propetr C
to file any lawsuit.” Id. Plaintiffs seek $770,000 in monetary damages “to compensate them for

their loss which the Defendants directly caused.” Am. Compl. | 5.



Thecourt recordsupplied byFDIC in support of its motion to dismiss add more detail to
this accountAs they allege, laintiffs filed for bankruptcy under Chapter 7 on February 5, 2007
in the United States Bankruptcy Codor the Northern District of CaliforniaSeeReq for
Judicial Notice in Supp. of Mot. for J. on the Pleadings, or in the Alternative, Mot. taid3is
First Am. Compl. [Dkt. # 32] Def's Ex. 12 But on July 18, 2007, Washington Mutual was
granted reliefrom the automatic stagnteredby the bankruptcy court pursuant to 11 U.C.
362 and it was expressly permittdd enforce its rights ithereal property under the note and
deed of trust.SeeDef.’s Ex.5 (Reply Brief Re: Compl.a Determine Validy of Foreclosure,
Mot. to Void Foreclosure, and Mot. for TRO % Indeed, on June 26, 20QMaintiffs filed a
“Conditional NonrOpposition” to the bank’s request for reliéfials long as [they] receive[d]
$75,000 from the proceeds the sale to satig their Homestead Exemption . . . Def.’s Ex.

2. Pursuant to the bankruptcy cdsrorder, the automatic stay as to Washington Mutual
terminated on September 2007,and Washington Mutual was then authorized to foreclose on
the property, which it did on October 22, 20@ef.’s Ex. 5 (Reply Brief 1-6).

After the foreclosure, plaintiffs filed aadversaryproceeding in thébankruptcy court,
seeking to void the foreclosure for lack of notiéef.’s Ex. 4(Compl. b Determine Validity of
Foreclosure, Mot. to Void Foreclosure and Mot. for TRO). During those proceetliagsrties
engaged in settlement discussioamsdWashington Mutual gave plaintiffs additional time to sell
their home,all to no avail. SeeDef.’s Ex. 5(Reply Brief {1 911). On July 10,2008, the

bankruptcy court issued plaintiffs a fulisdharge and closed their case. Def's Ex. 7. On

%In ruling on a Rule 12(b)(6) motion to dismiss, the Court may consider "any documhbats eit
attached to or incorporated in the complaint and matters of which the court may takad judi
notice[,] [e.g.,] matters of a general public nature, such as court records, withoutticanties
motion to dismiss into one for summary judgmerBaker v. Hendersqril50 F. Supp.2d 13, 15
(D.D.C. 2001) (citations omitted).



December 9, 2008he bankruptcycourt dismissed thadversary proceedingithout prejudice
based on plaintiffs’ failure to comply with an ordershow caus&hy the case should not be
dismissed Def.’s Ex 8.

Meanwhile, n May 2008, plaintiffs filedan action in Monterey County Superior Cqurt
seeking to set aside the foreclosure based on Washington Mutual's allegedotmméaland
“prejudicial” actions andts failure to comply with state lawy providing notice prior to the
foreclosure saleDef.’s Ex. 6(Pet.to Set Aside Foreclosure at3). On September 25, 2008, the
Office of Thrift Supervision declared Washington Mutusolvent and appointed FDIEs its
Receiver.Def.’'s Ex. 10 (Ex. 10.A Letter)FDIC accepted the appointment and, on January 22,
2009, was substituted as the real party in interest in the Superior Court case.

By Order ofMarch 6, 2009, Superior Couwtiddge Susan M. Dauphimgganted FDIC’s
motion for judgment on the pleadings after “having reviewed the materials submitted a
consdered the oral argumentd)ef.’s Ex. 11 at which plaintiffs did not appeaSeeDef.’s Ex.
13 (Final Judgment).In its motion, FDIC had arguedhat (1) the complaint failed to state a
claim against it(2) the foreclosure was not reversibleywas authorized by the bankruptcy court
andit complied with state law, an@) plaintiffs had failed to name titeenmortgage holder, JP
Morgan Chase, as amdispensable partySeegenerallyDef.’s Ex. 9 (Men. of P. & A. in Supp.
of Mot. for J on the Pleadings, or in the Alternative, Mot. to Dismiss Cgmpl.

Plaintiffs movedto vacate th@rdergranting FDIC’s motion for judgmenandthis time,
they participated in a hearing by telephone on April 17, 2009. But Judge Daepltenedinal
judgmentfor FDIC on April 23, 2009.SeeDef.’s Ex. 13.

On November 23, 20Q9plaintiffs filed the insint actionin the Northen District of

Californig, again challenging the foreclosure on notice groufd® courtdetermined that it



lacked jurisdiction undethe Financial Institutions Reform ance€very Enforcement Act of
1989, and ittransferred thecase to this judicial district. SeeOrder Transferring Case to the
District of Columbia [Dkt. # 35].
[I. DISCUSSION

Under thedoctrine ofres judicata a claim previously adjudicated on the merits by a
court of competent jurisdiction is foreclosed from being relitigated in a nesna@pecifically,
“a subsequent lawsuit will be barred if there has been prior litigation (1)vingothe same
claims orcause of action, (2) between the same parties or their privies, and (3) thbez=has
final, valid judgment on the merits, (4) by a court of competent jurisdictiBmalls v. U.S 471
F.3d 186, 192 (D.C. Cir. 2006) (citations omitted).

Becauseaesjudicata“bars any further claim based on the same ‘nucleus of facts’ . . . .,”
Page v. United State%29 F.2d 818, 820 (D.C. Cir. 1984)ajiplies not only to claims that were
raised but also to claims thatould have been raisad [the prior] action: Drake v. FAA 291
F.3d 59 66 (D.C. Cir. 2002) (emphasis in original) (quotiAtjen v. McCurry 449 U.S. 90, 94
(1980));see I.LA.M. Nat'l Pension Fund v. Indus. Gear Mfg.,G@3 F.2d 944, 949 (D.C. Cir.
1983) potingthatres judicata‘forecloses althat which might have been litigated previously”).
Thereforea party cannoéscapepplication of the doctrine by raising a different legal theory or
seeking a different remedg the new actiorthat was available to him in the prior actioSee
Apotex,Inc. v. Food & Drug Admin 393 F.3d 210, 217 (D.C. Cir. 2004) (observing that “simply
raising a new legal theory . . . is precisely what is barretebyudicata’) (citations omitted)
U.S. Indus., Inc. v. Blake Constr. Co., Int65 F.2d 195, 205 (D.C. Cir. 198%dppting“the
Restatement (Second) of Judgments’ pragmatic, transactional approach,” wefi@ttsra trend

‘in the direction of requiring that a plaintiff present in one suit all the claimsefaf that he



may have arising out of the same transaction or occurrence.” (quoting 1B J., NMmoee's
Federal Practice § 0.410[1], at 359 (19&8}her citation omitted

The instant actiorrises from thesame foreclosure sathat promptedplaintiffs’ suit in
Superior Court in whiclDIC wassubstituted as the defendafitheefore,the elementsf same
claim and same partiesepresent fores judicatapurposes.

In their opposition to the pemd) motion, plaintiffs assert tha¢s judicatadoes not apply
“because the Monterey Superior Court case was dismissed for lack of juisdactd the
underlying issue as to the legality of the foreclosure sale was never atgddicOpp’n to Mot.
to Dismiss First Am. Compl. Against FDIC as Receifeer'Wash. Mutual Bank at 2The record
of the court proceedings belies that contention.

In the Superior Court of Monterey Counfjudge Dauphine granted FDIC’s motion for
judgment on the pleadings after “having reviewed the materials submitted andecemghe
oral arguments Def.’s Ex. 11. FDIC had argued that the complaint failed to allege sufficient
facts to constitute aacise of action againgtbecause it had “no ability to set aside, rescind, or
otherwise ‘reverse’ the foreclosure and Pl&fisitclaims|[were] moot.” Def.’s Ex. 9(Mem. of P.

& A. at1l). In addition,FDIC directly refutedplaintiffs’ claims that the foreclosure salgas
malicious and prejudicial and took place without propetice, andcontendedthat the

foreclosuresale was “nosvoidable” because the proceedings wareompliancewith California

*1t is true that in this case, plaiffis have added JP Morgan Chase, N.A. and US Bank, N.A. as
defendants in the amended complaint. With respect to those defendants, the amepdsdtc
states the following: “Subsequently the property was turned over to JP MGigeme Bank
and/or US Bank based on paperwork we received during the past several mondys/edoeen
named a party to this action as well.” This is not enough to state a claimstahai two banks.
Unlike the suit filed in state court, which soughteversal of the foreclage, this action seeks
damages only, and there is no allegation of wrongful conduct by any bank other than Washingt
Mutual in the complainthat could rise to a plausible claim for reliefThus, the Court will
dismiss the claims against JP Morgan CleaseUS Bank under Fed. R. 12(b)(6).



law. Id. at4-6. Finally, Judge Dauphine deniedamtiffs’ motion to vacate judgmerdfter
conductinga hearing at which plaintiffead participated by telephoneSeeDef.’s Ex. 13. The
Final Judgment states: “After hearing the evidence and the argument of courtkelFDIC,
and plaintiffs argument, the Court denied plaintiffgfotion to Vacate theOrder Granting
Judgment on théleadings.... It is therefor®RDERED, ADJUDGED, AND DECREEDhat
each and every of plaintiffs’ claims against the FDIC, as receiver foridégsh Mutual Bank,
be and hereby are dismissedd. Thus,Judge Dauphine’s final judgmefar FDIC constituted
anadjudication on the meritlaintiffs were giverna “full and fair opportunityto litigate —and
indeed, rditigate -- their claimsin Superior Court SeeApotex Inc., 393 F.3d at 21 guoting
Montana v. U.S 440 U.S. 147, 1584 (1979) Therefore they cannotitigate the sameclaims
anew in this court.
[11. CONCLUSION

For the foregoing reasons, the court concludes that this action is barrexjldicata. It

therefore grantsdefendant's motion to dismiss under Rule 12(b)(6A separate Order

accompanies this Memorandum Opinion.

s/
AMY BERMAN JACKSON
United States District Judge

DATE: August30, 2011



