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l. INTRODUCTION

Before the ©urt are two motiongo dismiss.First, Defendant and Counterclaimant
Federal Deposit Insurance Corporation (the “FDIC”), in its capacitthasReceiver for both
Colonial Bank (“Colonial”) and Platinum Community Bank (“Platinumfjoves to dismiss the
First Amended Complaint pursuant to Federal Rule of Civil Procedure 12(b)(1) and (6). (Dkt
No. 26.). SecondPlaintiff and CounterclainDefendant Bank of America, N.A., (“BOA”)
moves to dismiss the FDIC’s Counterclaimasuant to Rie 12(b)(6).(Dkt. No. 36.).Having
considered the parties’ arguments, pleadingstlamdelevant caseva the court is fully advised.

For the reasons set forth below:



IT IS HEREBY ORDERED that eaclmotionis GRANTED in part and DENIED in

part.
. SUMMARY OF THE CASE

This disputeis the result of a muHbillion dollar fraudulent schemthat left the financial
sector reeling. Thechemewas orchestrated by Lee Farkas, the former chairmaaybr, Bean
& Whitaker Mortgage Corp. (“TBW")with the ail of severalbankemployees from Colonial
and Platinunt It stemmed fromBW’s loan origination business, whicharted with humble
rootsin 1982, butgrew at a frenetic pace dbke United States’ housing bublgeew. When the
housing market began to crumble, so did TBW’s finances. In 2B@fkasand his ce
conspiratorshid TBW's financial decline through eomplex scheméhat evolved over several
stages. Initially,they disguisel overdrafts onTBW’s bank accountsheld at Colonial by
“sweeping” funds from other accounts into therdrawn accounts. SATBW'’s deficit grew to
well over $100 million, Farkas and his-conspirators iniaited more sophisticated measures
including selling sham mortgage loans, muftiedgng collateral, andoverstating the actual
value of TBW’s and its subsidiarieassetsin the final stage of the scheme, Farkas and his co
conspiratorsattempted to fraudulently obtain $553 million from the Troubled Asset Relief
Program.The schemavas eventually uncoverad August 2009Farkas is now serving a 30
year sentence after being convicted in April 2011 of 14 counts of conspiracy and bank, wire, and
securities fraudA handful of other executives from TBW and Colonial have also beemsedte
to prison for their roles in the fraud.

TBW'’s loan origination business operated through a complex web of financial
agreements between multiple financial institutiofien TBW collapsedhese institutions were

left behind in the wreckage. Many of these institutions turned to the ¢outetermindiability

! The FDIC disputes whether Platinum employees were involved in tin fra
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for the multibillion dollar losgescaused by the fraudhis is one such cask this case, BOA,
acting in its capacity as the leture Trustee, Custodian, andli@teral Agent for one of TBW'’s
subsidiaries Ocala Funding, LLC (“Ocala;)seels to recover approximately $1billion from

the FDIC as the Receiver for the now defunct Colonial and Platinum BEmk$=DIC in turn,

hascountersued. It seeks to recover $90ilion from BOA for allegedly breaching its duties
the Custodian and Bailee for Colonial.

A. Overview of TBW'’s Operation

As previously statedTBW operated through a complex web of financial arrangements
with anumber of financial institutions who operated in a nundfetifferent capacities. Bfore
delving into the minutiae of these financing arrangemenis,is helpful to understand the
interplaybetween the variousntities implicated in this lawsuit

The praess startedith TBW originating a mortgage loan fan individualhomebuyer.
TBW fundedthe loan through a series of funding agreements it had with Colonial. Urder th
agreements, Colonial advanckohdsto TBW in exchange for a 99%wnership interest in the
loan; TBW retaireda 1% ownersip interest. At thigoint, Colonial and/or TBW serthe loan to
BOA to be held for the benefit of Colonial and TBW their respective ownershipterests). In
this way, BOA acteds custodian and bailee of the loan for both Colonial and TBW.

Next, TBW’s subsidiary, Ocala, purchasedColonial’'s 99% ownership interest in the
loan, thereby effectively paying Colonial batke amounts Colonial had extended to fund the
loan. Ocala rased the money needed to purchase Colonial’'s 99% ownership interest by selling
shortterm notes to outside investors, to wit, Deutsche Bank (“DB”) and BNP Paribs®()B
TBW then notifiedBOA of Ocala’s purchasef the loansaand BOAwould sendhe sale proceeds

to Colonialfrom an accounthat Ocala maintained at BOALt this point, BOA'’s relationship to



theloanchangd. BOA still heldthe loan, but now it reta@d the loan as the indenture trustee,
custodianand collateral agent for Ocadad Ocala’ouside investorsif., DB and BNP)BOA
heldthe loan in a collateral account that Ocala maintained at BOA.

Next, TBW arrange for Ocala to sell the loan to Freddie Mac. The proceeds from that
sale weregplaced inOcala’s collateral account at BOA and wertherused to pay back DB and
BNP or to purchase more loans from Colonial. Finally, BOA would skeedoan toa Freddie
Mac custodial account at Colonidhe transaction wathencomplete.

The fractures in TBW’s operation were not discovered UM collapsed inAugust
2009 At that point, the participastrealizedhat TBW had been manipulating the systedB@A
alleges that Farkas amanployees at Colonial and Platindraudulently diverted virtually all of
Ocala’s assetghe result of which was that Ocalas unable to make payments to its outside
investors, and DB and BNtimatelylost approximately $1.7 billion. BOA seeks to recover this
loss from the FDIC as the Receiver for both Colonial and Platifitn®.FDIC in tum, alleges
thatat some poinin 2008, TBW began to manipulate its operation such that thousands of loans
were pledged as collateral to Ocala, Colgngaidd Freddie Mac at the same time. The FDIC
alleges that Colonial was unaware of this “mpledging sbeme” and ultimately lost a &ltof
$900 million The FDIC claims thaBOA was conplicit in the “multi-pledging” and seeks to
recover the $900 million loss from BOA.

With this background in mind, the Court now turns to the detailed factual allegations

asserted by both BOA and the FDIC.



B. Factual Background Common to All Claims?

TBW was the largest independene( nondepository owned) mortgageiginator’ and
servicef in the United Statewhen it filed for Chapter 1bankruptcyprotection on Augus®4,
2009. (Dkt. No. 25 Answer to First Amended Complaint, Affirmative Defenses, and
Counterclaims, at T 9; Dkt. No. 20 First Amended Complaint at;{FRial Reconciliation
Report of Debtor Taylor, Bean & Whitaker Mortgage Corp. (the “FRRt)p. 9,1 1 In re
Taylor, Bean & Whitaker MortgCorp, No. 3:09bk-07047JAF (Bankr. M.D. Fla. filed Aug. 24,
2009), ECF No. 1641 TBW provided mortgage financing to individual borrowénsough a
network of independent mortgage brokers and community ba(fkRR at p. 13,9 18.). Its
ultimate objective was to dethese mortgages to investors in the secondary masimtally
Freddie Mac, and retain the right to service the mortgages famtbstors (Id.; Dkt. No. 20 at
31-32).

In 2002 through 2009, TBW experienced tremendous growth in the number of loans it
originated.For example in 2004, TBWoriginated a total of 59,129 loans representing a dollar
value in excess of $9.5 billion(FRR at p. 14, T 20.). By early 2009, TBWoriginated
approximately14,500 new loansrepresenting a dollar value in excess of $2.7 bilkwery

month (Id.; Dkt. No. 20 at 1 29-3D.

2 Except when noted by the Court, these facts are not in dispute

A “mortgage originator” is an institution that works with a borrow@complete a mortgage transaction.
Seehttp [lwww.ftc.gov/bep/edu/pubs/consumer/homes/reali.

A “mortgage servicéris responsible for the day-day management of the mortgagaroaccountSee
http://www.ftc.gov/bcp/edu/pubs/consumer/homes/realf). A mortgage servicer may be a borrower’s lender, but
often the beneficial rights of principal and interesnwortgages are sold to investors such as Freddie Mac, Fannie
Mae, and private investors.

° BOA submitted the Final Reconciliation Report to thsu@ during the October 2, 2012 hearifvgthout
objection from the FDIC) and both parties referenced the Réporighout the hearing. Accordingly, the Court will
take judicial notice of the Repo$ee Miles v. State of Californid20 F.3d 986, 987 n. 1 (9th Cir. 2003) (district
court takimg judicial notice of related state court proceedings).

3
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TBW required significant financing in order to fuitd loans atthe time ofclosing and
then hotl onto them until they could be sdid Freddie Mac(FRRatp. 14,1 22.). This is where
Colonial came in.Colonial waskey to TBW'’s financing needs, serving aBW'’s primary
sourceof funding through a numbef different funding arrangemen{®kt. No. 20at 1] 18and
44.)In paticular, Colonial providedundingthrough various mortgage participatiamgreements
that the parties refer to as th€OLB Facilities” (Id. at § 43.. Under the terms of th€OLB
Facilities Colonial purchasedrom TBW a 99% patrticipation interest in each |odwat TBW
originated TBW retained a 1% participation interest in the lo&eeDkt. No. 25 at I 11; FRR
atp.15,1 24; Dkt. No. 20 at 1 43.). The parties refer to these loathe &Participated Mortgage
Loans” (Dkt. No. 25 at 1 11.).

As the United States’ housimgarket began to show signs of weakness and TBW'’s
sources of credit dried upBW sought additional sources of funding with which to originate and
fund mortgages.ld. at § 13.). To that endBW created Ocala 2005. (d. at § 14; FRR gbp.
53-54, 9 103-104). TBW controlledOcala and, as a practical matter, iidly responsible for
all of Ocala’sbusiness activitiesDkt. No. 20 at 1 53; FRR at p. 53, 1 103.

TBW created Ocala to function as a condhrough which TBW could obtain funding
from outside investors. (Dkt. No. 25 at T 15; FRR at pp5%43 104; Dkt. No. 20 at T 49.
Ocalafunded its operations by issuing shtatm liqudity notes (the “Ocala Notes”) thatere
supposed to be securatall timesby Participated Mortgage Loans that Ocala owaedbr the
cash proceeds of the sale of theeansto Freddie Mac(Dkt. No. 25 at 1 1:39; Dkt. No. 20 at

11 5051; FRR at p. 534, 1 104. At the time of TBW'’s collapsd)B andBNP were tle only

e A “mortgage participation” is a mortgage or pool of mortgages shéivided into units that are sold to one

or more investors, each of whom participates in receiving paymehtgpriocipal and inteest. See
http://www.ftc.gov/bcp/edu/pubs/consumer/homes/reaif.
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holders ofOcala Notes. DB owned $1.2llmn of the NotesBNP owned $480.7 million(Dkt.
No. 20 at § 52; Dkt. No. 25 at T ).9.

TBW arranged for Ocala to purchase Colonial's 99% participation interestcin ea
Participated Mortgage Loan that TBWnided through the Colonial COLB Facilitig®kt. No.
20 at 1 60; Dkt. No. 25 at 116.). By arranging for Ocala to purchase Colonial’'s 99%t|ntere
TBW effectively paid back Colonialvhich, in turn, freed up more funding for TBW to use from
the COLB Facities. (Dkt. No. 25 at I 1§. Once Ocala owned the Loans, TBW arranged for the
Loans to be sold to Freddie Mdtd. at § 17.). TBW would cause the proceeds from the Freddie
Mac sale to either be applied to the balance outstanding on the Ocala Notes or to cause Ocal
buy more Participated Mortgage Loans from Colondl.

BOA had several distinct but related roles in the almacribedarrangementFirst,
TBW and Colonial needed a custodian to hold the Participated Mortgage Loans pendirgy Ocala
purchase o€olonial’s interest in the Loans. To that end, in July 2008, Colonial, ,Ta\W BOA
entered into a contract entitled “Custodial Agreement.” (Dkt. Nat3522.). The provisions of
the Custodial Agreement are set forth in greater detail herein at S&étion but generally
under this Agreement, BOA agreed to accept the Participated Mortgage Lodn$enolfor the
benefitof Colonial and TBW (to the extent of each entities’ participation interesieih.dans),
and either return the Loans to Colonial or remit payment to Colonial once the Wwegae sold to
Ocala. (d. at 11 2223). BOA was paid a fee for these serviogd. at 1 34.).

BOA asserts that the Custodial Agreementhis only agreement that govern#ds
transfer of Loans. (Dkt. No. 36, BOA’s Reply in support of its Motion to Dismais22.).The
FDIC asserts that Colonial transmitted the Loans to BOA via bailee letters (Hike'B

Letter(s)”) and that the Bailee Letters either modified the Custodial Agreemeonstituted



new, independent agreements between Colonial and BO#&. No. 41, the FDIC’s Opp. to
BOA'’s Motion to Dismissat 10.). It is pursuanbtthese agreeents that the FDIC brings its
Counterclaims.

BOA also agreed to act as the Indenture Trustee, Custodian and Collgenalféy the
Ocala Facility.(Dkt. No. 20 at § 10.)This agreement is reflected in a set of agreements that the
parties refer to as the “Ocala Facility Documen(kl” at 1 53-54.).Three of these agreements
are particularly revant to this dispute, each dated June 30, 2008: (1) the Security Agreement,
(2) the Purchase Agreement, and (3) the Base Indefitueeprovisions of these agreements are
discussedn detail herein at Section IV.(hut generally under these agreements, BOA agreed to
administer and regulate the flow of mortgages and cash in ared Qatala, certify the solvency
of Ocala prior to its issuance of Ocala Notes, and, upon certain events of,dgfatiidown
Ocala and take other specific actions. BOA was paid a fee for these sérvices.

D. Factual Allegations Specific to BOA'’s Claims Agmst the FDIC

When TBW collapsed in August 2009, the parties discovered that the value of the
collateral backing the Ocala Notes was grossly overstéddd. No. 20 at I 1.)When the dust
finally settled, Ocala owed DB and BNP approximately $hiflion, but the value of the
mortgage loans backing ti@calaNotes coupled wittOcala’scash on deposit was less than
$200 million (Id.; FRR atp. 63,1 119.).BOA, in its capacity as Indenture Trustee, Custadian
and Collateral Agent under the Ocala Facitycuments, seeks to recouhe amounts owed on
the Ocala Notes from the FDIC as the Receiver for Colonial and Platibkm No. 20 at § 1.).

The substance of BOA'’s claims is that Colonial and Platinum were parties tosTiga/tdulent

7 BOA'’s role as the Custodian for TBW and Colonial, as well as its role as the Inddrustee, Collateral

Agent and Custodian under the Ocala Facility Documents isthissubject of a pending case in the Southern
District of New York.See BNP Paribas Mortgage Corporation v. Bank of America,, N.28 F. Supp. 2d 375
(S.D.N.Y. 2011).



scheme thatesulted in the loss of billions of dollars belonging to Océlkt. No. 35 BOA's
Opp. to the FDIC’s Motion to Dismisat 1; Dkt. No. 20 at {1 1, 64-68, 106.).

Specifically, BOA allegesthat when TBW began to experience significant liquidity
problems m 2002, TBW and Colonial conspired to cover dash shortfallsn TBW’s master
bank account (the “Master Account”) by “sweeping” money from other TBW accounts at
Colonial into the Master Account. (Dkt. No. 209 65a.)This gavethe false appearance that the
Master Account was not overdrawnld(). The day after the funds were swept into the Master
Account, TBW and Coloniadweptthe same funds back out of the Accouid.)( BOA asserts
that TBW and Colonial continued to disgeithe Master Account'growing deficit by creating
false mortgage loan data give the impression that Colonial had purchased ownership interest in
certainof TBW'’s loans. (d. at 1 65b.)BOA claims that Colonial knew that this data included
loans thateither did not exist or that TBW had already committed or sold to outside investors
(i.e., Freddie Mac). I¢.). BOA alleges that during this same time, “billions of dollars” were
transferred from Ocala accounts to a TBW account at Colonial for the purpose ofspigcha
mortgages.Id. at 1 68.). However, BOA alleges, some of the funds were not actually used to
purchase mortgages, or were used to purchase “sham” mortgages, and thiaefoensfers
were in fact, a theft of Ocala’s assetdd(). Finally, BOA claimsthat TBW, Colonial and
Platinum diverted $50 million from Ocala to an escrow account at Platinum as peeir aftort
to fraudulently obtain TARP funddd( at 1 74.).

BOA maintains that TBW and the banks concealed theveatbescribed fradulent
diversions from BOA and Ocala’s investors by, among other things, providing BGA wit

falsified collateral lists that misrepresented the status of loans in which Ocgledalldeld a
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security interest.ld. at § 65i.). According to BOA, these fifilsd collateral lists misrepresented
the ownership status of loans allegedly held by Ocala by more than $1 bidipn. (

BOA asserts thathe combined effect of the aboedescribed fraudulent activities was
that TBW, Colonial and Platinurinaudulentlydiverted virtually all of Ocala’s assets, leaving it
unable to pay its obligations when the fraud wasovered(Dkt. No. 20 at § 1.). In bringing this
action, BOA seeks to recov@rcala’s lossefom Colonial and Platinurfor the benefit of Ocala,
Ocalas investorsi(e., DB and BNP), and BOA itself. BOA maintaitigat it is entitled tdoring
such claims and, indeed, iblgatedto bring the claimsas Indenture Trustee, Custodiamd
Collateral Agent undethe Ocala Facility Document®kt. No. 20 at  810; Dkt. No. 35 at 8.).

According to BOA, it is pursuant to these obligatiohat BOA commenced suin the
United States District Court for the Southern District of Florida against Coloniactover
mortgages and other assets allegedly belontpn@cala. [d. at ]l 102,104.). The Eleventh
Circuit dismissed the case, stating that BOA had to proceed through the gtatinmnistrative
claims process created by Congress for distressed financial instity@@e®kt. No. 35 at 9
(citing Bank of An. N.A. v. Colonial Bank604 F.3d 1239, 1241 (2010)).)herefore, on
November 19, 2009 and December 9, 2009, BOA filed grobtlaim with the FDIC(as the
Receiver for Colonial and Platingmseeking allowance of general unsecured claims against
Colonial and Platinum, respectively, for the losses suffered by Ocala and itsomvgst, DB
and BNP). [d. at 17 123-124 and 137-138.).

The parties dispute on whose behalf BOA filed pheofs of claim BOA asserts that it
filed the claims on behalf dcala, Ocala’s investors.€., DB and BNP) and itselftSeeDkt.
No. 35 at 16.). The FDIC counters that the claims were only filed on behalf ohdBNP. See

Dkt. No. 26, the FDIC’s Motion to Dismisat 9.). On August 4, 2010, the FDIC disallowed the
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claim against Colonial(Dkt. No. 20 at § 130.). Similarly, on August 5, 2010, the FDIC
disallowed the claim against Platinunid.(at 144.).BOA filed the present action seekingla
novoreview of the FDIC’s deniadf thereceivership claim§Counts | through 1V)(Id. at T 10.).
BOA also allegexlaims for fraud (Count V), civil conspiracy (Count VI), unjust enrichment
(Count VII), conversion (Count VIII), and actual and constructive fraudulent trai@dents 1X
and X). (d. at 1Y 169-234.

E. Factual Allegations Spedic to the FDIC’s Counterclaims Against BOA

The FDIC concedes that Colonial employees were involved in aspeci®Wfs
fraudulent scheme. (Dkt. No. 41 at 4.). Howeuerclaims thatthese employeewere not
involved inanywrongful actions with respect to Ocal#d.]. Instead, the FDI@naintains that
Ocala’sinability to pay back thé@calaNotes was due to a facet TBW’s scheme of which
Colonial was unawareand that TBW was only able to pulbff because BOAbreached its
obligations to Colonial. (Dkt. No. 25 at 11B1)-

The FDIC alleges that in July 2008, Colonial, TBW, and BOA entered intGubktodial
Agreement (Id. at I 22.).The stated purpose of th€ustodial Agreementvas to govern the
transfer of the Participated Mortgage Loans froBW to Colonial pursuant to theortgage
participation agreement under tl@olonial COLB Facilities. (See Custodial Agreemenat
Recitals attached as Ex. # Dkt. No. 361, Declaration oKristin Linsley Myles (the “Myles
Decl”). Under the Agreement, BOA “agre to act on behalf of [Colonial] and [TBW]as
[Colonial’'s] and[TBW’s] agent and bailee (to the extent of their respective ownership interests
in Participated Mortgage Loans) for purposes of holding [lecuments]related to the
Participmted Mortgage Loans’..(ld.). The FDIC also asserts th@blonial routinely transferred

the Participated Mortgage Loans and associated documents to BOA undeofcaveiandard
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bailee letter (theBailee Letters”), utilizing théetter as a Loan Transmittal Sheet. (Dkt. No. 25
at 1 31;see als@ copy of éBailee Letterattached as Ex. B to Dkt. No. 36Myles Dec.).

The FDIC claims that the Custodial Agreement and Bailee Letters, togetber an
serately, establish that BOA was Colonial’s agent and baileeinglaertain obligations on
BOA. (Dkt. No. 25 at 1 225.). Among other things, BOA was obliged to hold the Participated
Mortgage Loans for Colonial's exclusive use and benefit and for the purpose ettiperf
Colonial’'s ownership in the Loanstil Colonial was paid for their sal@d.). The FDIC alleges
that BOA breached these obligations in the following manner.

The FDIC claims that at some point beginning around June 2008, TBW started notifying
BOA that Ocala had “purchased” certain Participated Mortgage Lfoamsthe Colonial COLB
Facilities but would neverinstruct BOA to pay Colonial for the Loans that Ocaldegedly
purchased.Id. at 7 43.° Instead, BOA would receive the Loans from TBW and enter them into
its collateral management systemcadlateral for DB andBNP without first paying Colonial
(Id.). Next, BOA would assigDcalain selling the Loansot Freddie Mac(ld.). The FDIC asserts
that BOA would accomplish this by falsifying Freddie Mac Form 996E formistle=l
“Warehouse Lender Release of Security Interest,” on which BOA would statd thas ithe
“Warehouse Lender,” that TBW was the “Seller,” and that there were no other encumlmrances
the Loans.If. at 7 44.).

The FDIC claims that after Freddie Mac paid Ocala for the LoEBY/ would instruct
BOA to forward the sales proceeds to Colonital. &t I 45.)However, the sales proceeds were
not used to pay Colonial for the Loans thare just sold to Freddie Mac; instead, the FDIC

alleges, TBW directed BOA to pay Colonial for Loans that had been shipped to BOA eadier

8 If Ocala was operating ais was supposed to, TBW’s notification of the purchase should hawe bee

accompanied by a corresponding request that BOA transfer the sales proceeldsial. (FRR at  117a.).
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thathad already been soliy Ocala to Freddie Maio the intervening time.ld.). In effect, the

new sales proceeds were used to pay Colonial for its prior sales to OusaOcala was never
current on the amount that it owed Colonidie FDIC asserts that a substantial number of these
Loans were listed as col&tl under the Colonial COLB Facilitiesen though Colonial was not

paid for the Loans at the time of Ocala’s “purchase” of the Lo#&h3. The FDIC asserts that

the net diect of this course of conduct was that thousands of Participated Mortgage Loans were
sold to Freddie Mac buemained listed in BOA'’s systeas collateral for the Ocala Notgtd.

at 11 4549).

The FDIC asserts that the abedescribed process was unknown to Colonial at the time
becaus Colonial still typically received payment for the Loans within the ap@t@pamount of
time under the Bailee Letterdd( at 46.). However, when TBW collapsed in Aug809, the
process described above came to an abrupt helf. At that time, Cabnial, DBEEBNP, and
Freddie Mac each believed that they owned the same 4,205 Participatedgeldrtgas, and
Colonial and Freddie Mac believed that they owned an additional 603 Loans. (Dkt. No. 25 at |
48.).In other words, according to the FDIC, in Augg609, BOA was obligated to Colonial for
4,808 Participated Mortgage Loans with a total value of $900 millldnat 1 49.).The FDIC
filed sixteen Counterclaims alleging breach of contract, bailment, fiduciaigscand common
law balment with respetcto these 4,808 Participated Mortgage Loalas.gt 1 67154.).

. PROCEDURAL HISTORY

BOA commenced this action on October 1, 20{kt. No. 1.). The FDIC moved to

dismiss theComplaint on March 14, 2011. (Dkt. No. 16.). In response, BOA moveanend

the Complaint pursuant to 12 U.S.C. § 1821(d)(6)(A)(ii), which the Court granted on April 11,
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2011.(Dkt. Nos. 1920; Minute Entry dated April 11, 2011.). The FDii@d the present motion
to dismiss, and also filed an Answer and Counterclaims. (Dkt. Nos. 25 and 36.).

On October 24, 2011, BOA moved to dismiss the FDIC’s Counterclaims pursuanéto Rul
12(b)(6), claiming that each Counterclaim fails as a matter of law. (@kt3Rl).The case was
reassigneda this District Court ddge on January 27, 2012. (Dkt. No. 42.). ThereaB&A
filed a motion before the Judicial Panel on Multidistrict Litigation to transfer tlie ta the
Southern District of Newrork. In Re Ocala Funding, LLC _ F. Supp. 2d ___, 2012 WL
2089209 (US. Jud. Pan. Mult. Lit. June 8, 2012). On March 20, 2012,dbi$ €&ayed the case
pending the Panel’s resolution of the motion. (Minute Entry dated March 20, 2012.). On June 18,
2012, the parties notified the Court that the Panel déB@8's motionto trarsfer the case, and
the Qourt lifted the stay. (Minute Entry dated June 18, 2012.).

The Qurt heardoral arguments on the cross motions to dismiss on October 2, 2012.
(Minute Entry dated October 2, 2012.). The motions are now ripe for review.

IV. DISCUSSION
A. Standards of Review
1. The Standard of Review for 12(b)(1) Motions

The FDIC moves to dismiss the Amended Complaint pursuant to Federal Rule of Civil
Procedure 12(b)(1). When a party files a motmulismiss for lack of subjeatatter jurisdiction
under Rule 12(b)(1), “the plaintiff[ ] bear[s] the burden of proving by a prepondenithe
evidence that the Court has subject matter jurisdictiBiidn v. Palestinian Interim SeGov't
Auth, 310 F.Supp.2d 172, 176 (D.D.C2004).Because subject matter jurisdiction focuses on a
court’s power to hear the plaintiff's claim, a Rule 12(b)(1) motion imposes on the court an

affirmative obligation to ensure that it is acting within the scope of its jurisdictiotiabray.
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Grand Lodge of Fraternal Order of Police v. Ashcrd85 F. Supp. 2d 9, 13 (D.D.C. 2001). For
this reason, BOA'’s “factual allegations in the complaint...will bear closertisgrin resolving
[the] 12(b)(1) motion’than in resolving [the] 12(b)(6) motion for failute state a claim.id. at
13-14 (quoting 5A Charles A. Wright & Arthur R. MilleFederal Practice and Procedurg
1350 (2d ed. 1987) (alternation in original)).

In deciding the Rule 12(b)(1) motion, this Court need not limit itself to the allegafions
the Amended Complaingee Hohri v. United Stateg82 F.2d 227, 241 (D.C. Cir. 1986, vacated
on other grounds, 484.S. 64 (1987). Rather, this Court may “consider such materials outside
the pleadings as it deems appropriate to resolve the question whether it hadiqurigdithe
case.”Scolaro v. D.C. Board of Elections and Ethid®4 F. Supp. 2d 18, 22 (D.D.COQD)
(citing Herbert v. Nat'l| Acadof Scis 974 F.2d 192, 197 (D.C. Cir. 1992ge alsoVenetian
Casino Resort, L.L.C. v. E.E.Q,(409 F.3d 359, 366 (D.C. Cir. 2005) (“given the present
posture of this casea dismissal under Rule 12(b)(1) on ripenessugds—the court may
consider materials outside the pleadings”).

2. The Standard of Review for 12(b)(6) Motions

The FDIC and BOA both move to dismiss pursuant to Federal Rule of Civil Procedure
12(b)(6). To survive a motion to dismiss under Rule 12(h)(& complaint must contain
sufficient factual matter, accepted true, tdstate a claim to relief that is plausible on its fdce.
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citigell Atl. Corp. v. Twomb|y550 U.S. 544, 556
(2007)) (internal quotes omitted)lhis Court must construe the operative pleadmthe light
most favorable to theleaderand must accept as true all reasonable factual inferences drawn
from well-pleaded factual allegation&ktieselskabet AF 21 Nawder 2001 v. Fame Jeans Inc.

525 F.3d 8, 15 (D.C. Cir. 2008). This Court need not, however, “accept inferences drawn by
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[pleaders] if such inferences are unsupported by the facts set out in the Yepeledding]. Nor
must the [C]ourt accept legal coaslons cast in the form of factual allegationsdwal v. MCI
Commc’ns Corp 16 F.3d 1271, 1276 (D.C. Cir. 1994).

If the wellpleaded facts do not permit the Court, drawing on its judicial experience and
common sense, to infer more than the “mere possibility of misconduct,” then the \@perati
pleading has not shown that the pleader is entitled to rigjledl, 556 U.S. at 679 (citing Fed. R.
Civ. P. 8 (a)(2))“The plausibility standard is not akin to a ‘probability requirement,” butks as
for more tha a sheer possibility thgthe movant] has acted unlawfullylt. at 678(citation
omitted). “Where a complaint pleads facts that are merely consistent [figh movant's]
liability, it stops short of the line between possibility and plausibility of entitlemenglief.”
Ashcroft 556 U.S. at 678rfternal citationand quotation marksmitted).

In addition, because thiso@rt's review ofthe Rule 12(b)(6) motios is basd upon
consideration of the allegations contained in the operpteadings, the Court will not consider
extraneous documents, except under limited circumstar®@ss . generally Hinton v. Corr. Corp.
of Am, 624 F. Supp. 2d 45, 46 (D.D.C. 200B9r ingance, this Court may consider documents
attached to thémended ©@mplaintand/or CounterclaimsStewart v. Nat'| Educ. Ass'm71
F.3d 169, 173 (D.C. Cir. 2006), or referred to in the Amendaalaintand/or Counterclaims
if the documents are central toetltlains and the parties do not dispute the documents’
authenticity Kaempe v. Myers367 F.3d 958, 965 (D.C. Cir. 2004Here BOA and the FDIC
refer the Court to a number of documents that ardraleto their respective claimghe
authenticity ofwhich is not contested. Accordingly, the Court has considered these documents

in resolving these motions.
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B. The FDIC’s Motion to Dismiss the Amended Complaint

The FDIC and BOA each move to dismiss their counterparts’ claims in theityenfine
Court will address the FDIC’s motion first. The FDIC moves to dismiss the Amendegi@int
pursuant toFederal Rule 12(b)(1) for failure to exhaust administrative rematheer the
Financial Institutions Reform, Recovery and Enforcement Act of 1989 (“FIRR&Adfor lack
of standing. $eeDkt. No. 26, at 23.). The FDIC also assertagainpursuan to FIRREA, that
this Qourt lacks subject matter jurisdiction over the three equitable claims (Cibuhts and
VIN). (Id. at 4.).

In the alternativethe FDIC seeks to dismiss Counts V (Frau¥)(Actual Fraudulent
Transfe), and X (Constructive Fraudulent Trangfar failure to state a claim upon which relief
can be grantedld.). The FDIC contends that the Amended Complaint does not allege several of
the material elements necessary to state a d¢taiactual and/or constructive fraudulent transfer,
and does not assert factual allegations sufficient to establish entitlernelntftold.) The FDIC
also alleges that the fraud cladeesnot meet the heightened pleading requirements of Federal
Rule 9(b). [d.). The Court addresseach argumenh turn.

1. Whether ThisCourt Has Subject Matter Jurisdiction over BOA'’s Claims

Fedeal courts are courts of limited jurisdiction and have subject matter jurisdictipn on
to the extent thait is conferred by statute or the Constituti@ee Kokkonen v. Guardian Life
Ins. Co. of Am 511 U.S. 375, 377 (1994ee also Gen. Motors Corp. v. Envtl. Prot. Agency
363 F.3d 442, 448 (D.C. Cir. 2004) (noting that “[a]s a court of limited jurisdiction, we begin,
and end, with an examination of our jurisdictionThe claimanbears the burden of establishing
by a prepoderance of the evidendbat acourt has jurisdictionfailure to do so is fatal to the

claim. Lujan v. Defenders of Wildlifé&s04 U.S. 555, 561 (1992Kokkonen 511 U.S. at 377. A
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court mustdismiss a complaint for lack of subject matter jurisdiction where “it appearsidheyo
doubt that the plaintiftan prove no set of facts in support of his claim which would entitle him
to relief.” Bobreski v. U.S. E.P.A284 F. Supp. 2d 67, 72 (D.D.C. 2003) (quotimgpagran S.A.

v. F. HoffmanLaRoche, Ltd 315 F.3d 338, 343 (D.C. Cir. 2003 A court may consider
relevant materials outside the pleadings to determine whether it has jurisdidiison v.
District of Columbia 269 F.R.D. 8, 11 (D.D.C. 2010).

The FDIC contendshat this @urt does not have subject matter jurisdiction ower
claims asserted in the Amended Complaint for the followimgereasonsFirst, to the extent
that BOA seeks to recover damagedlegedly incurred by Ocala, thi€ourt is without
jurisdictionbecause Ocala has not exhausted its administrative resnedier FIRREASecond,
to the extent thaBOA seeks to recover damages allegedturredby DB and BNP this Court
is withoutjurisdictionbecausdB’s and BNP’s injuries are derivative of Ocala’gumes and, as
such, cannotconfer Article Ill standing. Thirdthe FDIC argues that dtints VI (Civil
Conspiracy), IX (Actual Fraudulent Transfer) and X (Constructive Fraudulansfir)have not
been exhausted under FIRREA.

a. WhetherBOA Exhausted theAdministrative Remedieander
FIRREA on behalf of Ocala

In enactingFIRREA, Congress created a comprehensive statutory schedss which it
grantedthe FDIC the authority to act as thedeiver for a failed financial institutiofthe “core
purpose’of FIRREA is to “ensure that the assets of a failed institution are distributgdafad

promptly among those with valid claims against the institutiéméeman v. FDIC 56 F.3d

° The FDIC also contends that thi@®urt does not have subject matter jdicsion over the three equitable

claims (Counts II, IV and VII) pursuant to FIRREA&OA did not dispute this claim in its opposition to the FDIC's
motion. Accordingly, theCourt deems the argument conceded and will grant the FDIC'®mtiidismiss asot
Counts II, IV and VIl See Bancoult v. McNamara27 F.Supp.2d 144, 149 (D.D.C.20@2f the opposing party
files a responsive memorandum, but fails to address certain argumaadésby the moving party, the court may
treat those arguments as concededtcord Day v. D.C. Dep't of Consumer & Regulatory Affali$l F.Supp.2d
154, 159 (D.D.C.2002)
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1394, 1401 (D.C. Cir. 1995Congressntended to grant thEDIC the“power to take all actions
necessary to resolve problems posed by financial institutiordefault in an “expeditious
manner.”"H.R. Rep. No. 10b4(l) at322, 330as reprinted in1989 U.S.C.C.A.N. 86118, 126.
To that endCongress created a statutory pragedfor the orderly and efficient processing of
claims against failed financial institutiond his administrative claims process, set forth in 12
U.S.C. 88 1821(d)(3) through (13), centralizes the initial consideration and resolutiomaf cla
by requiringthatall claims be submitted to theeBeiver by théclaims bar daté a date certain
established by thedgeiver.Once a timely administrative claim is submittdte Receiver has
180 days to determine whether to approve or disallow the clding 1821(d)(5)(A)(i). The
Receiver may disallow any portion of a timely claim that is not proven to #eeiRer's
satisfaction.Id. 88 1821(d)(5)(C), 1821(d)(5)(D). Section 1821(d)(6)(A) also establishes that a
claimant can file a new suit, or continue a-presting suit, on a claim within 60 dawfter the
earlier of (i) the Rceiver’s initial determination of a claim, or (ii) termination loé tL80day
period in which the Bceiver may determine the claiin. such a suit, theourt performsa de
novojudicial determination of thelaim.1d. 88 1821(d)(5)(A){E).

The administrative claims process is mandatory. Thus, in Section 1821(d)(13)(D
Congress withdrew jurisdiction from all courts to hear claims against th€ BBIReceiver,
except as granted elsewbein Section 1821(d)See Freemagn56 F.3d at 1399400. The
jurisdictional bar provision and the claims procedures work together to imposatatdist
exhaustion requirement” that is “explicitly jurisdictionaRbsa v. RTC938 F.2d 383, 395 (3d
Cir. 1991), cert denied 502 U.S. 981 (1991)see Freeman56 F.3d at 1400 (“Section
1821(d)(13)(D) thus acts as a jurisdictional bar to claims or actions by parties whadta

exhausted their 8§ 1821(d) administrative remediesThis Circuit recognizes that
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“[jJurisdictional provisions in federal statutes diestrictly construed.Hardin v. City Title &
Escrow Co,. 797 F.2d 1037, 1@4(D.C. Cir. 1986)Freeman 56 F.3d at 1400 (strictly applying
Sections 1821(d)(6) and (13)(B) dismiss claims for lack of jurisdictiongeeOffice & Prof’l
Emps. Int’l Union, Local 2 v. FDIC962 F.2d 63, 66 (D.C. Cir. 1992)FIRREA.. precludés]
suit on a claim that was not first presented to the Receiveeé) alspBrady Dev. Co. v. RTC
14 F.3d 998, 1007 (4th Cir. 1994) (“The administrative prerequisite to suit set FIRREA]
has been strictly construed and is considered an absolute and unwaivable ipnadict
requirement....”) (internal quotation marks and bracketgted).

In the suit at hand, BOA purports to assert claims on behalf of Ocal&Diemoves to
dismiss these claims, arguing thageither Ocala, noBOA on Ocala’s behalf, filed an
administrativeclaim with the FDIC asis required toconfer jurisdiction upon this @urt. The
FDIC assertshatwhile BOA contends that it fileddministrativeclaims on behalf of Ocal@.e.,
the November 19 and December 19, 2009 proofs of aleienenced above in Sectiondll), the
claims themselveseveal that they were actually filed on behalf@B, BNP, and BOA In
support of its argument, the FDIC poirtsthe cover page for eagdroof of claim on which
“claimant” is identified asBOA as Trustee (as defined Exhibit A hereto).” (Dkt. No. 2t
Exs. A and C.)Exhibit A, in turn, states that the claim is submitted behalf of the Secured
Parties, as defined e [Ocala Facility Document$](ld.). The FDIC asserts that Ocatanot
included in the definition of “Secured Parties” under the Ocala Facility Destsn Rather,
Ocala is listed as the “Issukl(ld.). The FDIC also maintains that the proofs of claim do not
allege damages to Ocalastead the claimsonly seek recoery for lossesallegedly incurred by
the Secured PartieFherefore, the FDIC concludese proofs of claimcannot reasonably be

read as asserting a claim on behalf of Qcala
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BOA counters that ifiled the proofs of claim as a “representative” of Oc#bereby
exhausting Ocala’s administrative remedi8®A assertghat the proofs of claim expressly state
that Ocala had granted BOA security interest in all of Ocala’assets and that BOA was
pursuing the laims with the receivership to vindicaBOA's security interest. Acording to
BOA, this representative statiss expressly recognized in the definition of “Secured Parties.”
BOA further asserts thahe FDIC had abundant notice not only of the nature of the claims
asserted by BOA, but also of the specific relationships among the various Qtials qgrad the
representative capacity in which BOA was filing the proofs of claim.

BOA also maintains thatourts take a “lenient” view in determining whether a claim
constitutes notice under FIRREA. According to BOA, neither FIRREA nor the F&J@ations
define the precise form in which a claim must be presented in order to satisfynin@strative
exhaustionrequirement. (Dkt. No. 35, at 1@8iting FDIC v. Lacentra Trucking, Inc157 F.3d
1292, 1304 (11th Cir. 1998Branch v. FDIC 833 F. Supp. 56, 59 (D. Mass. 1996h light of
this absence of statutory definitioBOA arguesthe D.C. Circuit has construed the term “claim”
liberally and usedroad latitude in determining whether the claimantddequately presented a
claim in the administrative process.ld; at 14 ¢iting Branch 833 F. Supp. ab0 (“an
administrative claim is sufficient if it provides the government with notice of the glematiure
of the claim and with sufficient information to allow it to investigate and determine &heth
settlement of the claim is appropriate”)).). Given this “flexible” standarddeiewing claims,
BOA argues, thé-DIC hadenough notice of Ocala’s potential claims to satisfy the FIRREA'’s
exhaustion requiraent.(Id.).

The Court disagreesA careful reading of theroofs ofclaim showsthat BOAfiled the

claims onits own behalf and that @B and BNP—not Ocala BOA submitted the claims on a
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standard “proof of claim” form that is available at the FDIC’s website..(Ré&t 35 at 13 fn. 3.).
In the sectiorof the formleft blank for the name of the debf&OA entered’'Bank of America,
National Association, as Trusteas(defined in Exhibit A reto)”° (Dkt. No. 20, Ex. A at 1.).
On the section of the form that requests information on whose behalf the claim i8@Ad,
entered “the Trustedor the [S]ecured [Parties on the Ocala Funding, LLC Short Term and
Subordinate Notes (Id.) (emphasis added.BOA again reiteratethat it submittedhe claims
on behalf ofitself and the 8curedParties in afootnote tothe proof of claim: “The tax ID
number shown is for [BOA]. Many of the claims described in this proof of claimehenvare
made by [BOA] in its capacity as Trustea behalf of the [S]ecured [Rtieswith respecto the
Ocala Funding, LLC Short Term and Subordinate Notéd."at 1 fn. 1) (emphasis added

Exhibit A, which is attached to each proof of cladescribeshe nature and basis of each
claim in more detail (Dkt. No. 20, Exs. A and C.). In ehfirst paragraph of Exhibit ABOA
explains that it is the “indenture trustee, collateral agent asibdian” with respect tthe Ocala
Notes (Id. at Ex. A and C to FAC, Ex. At 1.). BOA then states that it is actingrt‘behalf of
the Secured Partieas defined in th§Ocala Facility Docurants]..” and further stateghat it
submits “Exhibit A to its proof of claim.on behalf of the Secured Partie¢Ex. A and Cto
FAC, Ex. Aat 1 2) (emphasis addedyinally, BOA states that it filed the receivership claims in
order “to preserveits rights and the rights ofthe [S]ecured [P&rties on whose behalit is
making the claims set forth this proof of claim.” [d. at{ 17) (emphasis added).

The Ocala Facility Documentsin turn, define“Secured Parties” as.."each Swap
Counterparty, the Indenture Trustee, the Collateral Agent, the Seriesl ZBiository, the

Series 2008 Depository, the holders of the Short Term Notes, the holders of the Term Notes,

10

Ex. A).

Cynthia A. Grim, Senior Vice President for BOA, is listed as the tersaking the claim.” (Dkt. No. 20,
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the holders of the Subordinated Notes, the holders of the Extended Notes and the hdieers of t
Non-Called Notes (such Persons, collectively the ‘Secured Parties and each a ‘Seatyed
(SeeDkt. No. 39, Ex. Bthe Security Agreemenat fourth WHEREAS clausesee alsdDkt. No.
39 Ex. C Schedule | tthe Baselndenture Agreemenat p. 31 (using the same definition for the
term “Secured Partié¥). On the other handhe Facility Documents ligDcala as the “Issuér
under the agreementSherefore, by stating that it is submitting the receivership claisnthe
“Trustee for théSecured Brties’ and that is acting “on behalf of ttf&ecured Parties BOA, by
definition, is not acting on behalf of Ocala.

Nevertheless, BOA argues that, read as a whindgroofs of claim clearly indicate that
it seeks to recover for “losses incurred by the Ocala [F]acility itseliijdinglosses incurred by
all investors in the Ocala [F]acility and by BOA itself.” (Dkt. No. 35 a) {@mphasis in
original). According to BOA, “[b]y bringing claims ‘on the Ocala Funding, LLC Shatrii and
Subordinate NotesgseeExs. A & C at 1, and pursuant to the security interest granted to it by
Ocalain Ocala’s assetssee id at § 3, BOA necessfrisought an administrative remedy for
Ocalaand all parties with interest in the Ocala assets, including Ocala’s investors afd BO
itself.” (Id.) (emphasis in original).

The Courtis not persuadedd common sense readimg the proofs of claim shows that
theywere filed on behalf of entities other than Ocala. Nowhere in the cthoes BOA state that
it is acting on behalf of Ocala. Instead, the claims repyastate that they are being made, for
or on behalf of BOA and the SecuredaRies (i.e., DB andBNP). Indeed, in every instance
where the claim mention Ocala’s alleged property, it is clear that BOA seeks to recover the
property for itself anddB and BNPand not ér the benefit of OcaldSee, e.gDkt. No. 20,Exs.

A and G Ex. Aat{ 5(i)-(ii) (asserting a claim to all Ocala property to which*‘theustee has a
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security interestand to which “the Trustee is entitled to be paid in full before other creditors of
Colonial Bank”).).In short, regardless of BOA'’s right under tBealaFacility Docunentsto
exhaust Ocala administrative remedieBOA failed to do so.

Nor is theCourt persuaded that it must apply a lenient standard in determining whether
the proofs of claimwere sufficient to exhaust Ocala’s administrative remedies. The oases
which BOA relies for this proposition are inapposite and contrary to the law of ttugitCFor
instance, the first case on which BOA reli@dfice & Profl Emps. Inter’l Unionv. FDIC, 962
F.2d 63 (D.C. Cir. 1992)stands only for the proposition that a representative can make an
administrative claim on behalf of another and that such claim will be sufficient sustxthe
administrative remedies of the represented entity. The FDIC has not arguedthataBnot
make an administrative claim on behalf of Ocala; rather, the FDIC argues thatf@i@dto
make such a claimLacentra Trucking, Ingis equallyinapplicable In that casethe plaintiff
never filed an administrative claim and was absolved by the court of doing so bgcigdr's
decision to litigateFDIC v. Lacentra Trucking, In¢157 F.3d 1292 (11th Cir. 1998). That is not
the case here. Finally, the third case on which BOA relesch v. FDIC is no longer good
law. 833 F.Supp. 56 (D. Mass. 1993Branchtakes the position that statutory limitations on
federal court jurisdiction “are to be construed narrowly,” cititeno v. FDIC 996 F.2d 429, 435
(1st Cir. 1993)withdrawn and substituted on reh’g 20 F.3d 1204 (1st Cir. 19949r this
proposition.See Branchat 60. However, in a subsequent ruling, the First Circuit withdrew the
opinion upon whictBranchrelied, and replaced it with an opinion which does not include the
language cited iBranch SeeHeno v. FDIC 20 F.3d 1204 at 1205.

Next BOA argues that even if the proofs of clamere not sufficient to place the FDIC

on notice that BOA was bringing a claim on behalf of Ociddaprereceivership suit against
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Colonial filed in the Southern Districtf Florida was sufficient to pladde FDICon notice of
the claim. This argument is unavailing. The FIRREA administrative exbaustiquirement
applies to all claimants, even those that file@gceivership suits againgailed financial
institutiors. See, e.g., Marquis v. FD|®65 F.2d 1148, 1151 (1st Cir. 1992) (“FIRREA makes
participation in the administrative claims review process mandatory for all pasgsesting
claims against failed institutions, regardless of whethéawslit to enforce those claims was
initiated prior to the appointemt of a receiver”’)Brady Development Co., Inc. v. RTC! F.3d
998, 1002(4th Cir. 1994) (“litigants who have an action pending in court against an¢fada
institution] that is subsequently placed in receivership...must avail themselMelRREA’s
adminstrative process in order to continue the actioirijercontinental Travel Mktg., Inc. v.
FDIC, 45 F.3d 1278, 1283 (9th Cir. 1994jting Carney v. Resolution Trust Cord9 F.3d 950,
95556 (8" Cir. 1994)(the FIRREA “neither creates a separate scheme for cases pending at the
time of the FDIC’s appointment as receiver, noowd claimants to pursue administrative and
judicial remedies simultaneously’}*

Finally, BOA alleges thatrepeated communiciains” between the FDIC and BO#ere
sufficient to place the FDIC on notice of Ocala’s claiffihis argiment is without merit. A
claimant may not exhaust its administrative remedies through communications out#isle of
proof of claim.See, e.g., Brady Dev. Cd4 F.3d at 1003 (noting that Congress sought to ensure
that all claims undergo the administrative claims procé$siderson v. Bank of New England
986 F.2d 319, 3221 (9th Cir. 1993) (holding that FIRREA strips all courts of jurisdiction over

claims made outside the administrative process of ERRRRTC v. EIman949 F.2d 624, 627

1 BOA'’s argument is also unavailing tsse BOA did not sue on behalf of Ocalathe Florida case

Rather,BOA sued in its own name and, despite references to both Ocala and “certain sectiesg’ BOA
demanded that the property at issue be returned to BOA and that BOA be asheanderbs.
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(2d Cir. 1991) (holding that a claimant must first present its case to the RTC under the
administrative procedures erected by FIRREA before seeking relief in federgl co

Again, BOA cites to three inapposite casassupport of its theoryPlymouth Mills, Inc.
v. FDIC, 876 F. Supp. 439 (E.D.N.Y. 199%)enqg 20 F.3d at 1205; andachikan v. FDIC 914
F. Supp. 14 (D. Mass. 199@jeno and Plymouth Millsboth dealt with cases in which the
claimants’ claims came into existence after the claims bar datelenq the First Circuit
approved the FDIC’s having permittéake filing by certain claimastwhose claims had not
come into existencantil after the lar date had passed. 20 F.3d at 120RlymouthMills, the
claimant had timely filed a proof of claim with respect to some claims, but later attetopte
supplement thelaim with a letter detailing clainthat allegedly occurred after the bar date. 876
F. Supp. at 441Thus Heno and PlymouthMills are inapplicableBOA does not contend that
Ocala’s claims came into existence after the relevant claims bar Hkisise, Hachikanis
also inapplicable. IiHachikan the claimant did not file a formal proof of claim, but did file a
detailed letter setting forth his claims. 914 F. Supp. at 16.Hdwhikancourt determiné that
the letter was sufficient notice of a claim. Here, BOA did not submit a claim aif leéfOcala.
Accordingly, based on the foregoing the extent thahe Amended Complaint purports to state
claims on behalf of Ocala, those claims are dismissed.

b. Whether BOA Has Standing to Bring Claimsn Behalf of DB
and BNP

Next, the FDICmoves to dismiss the claims that BOA asserts on behalf of DB and BNP.
It argues that this Court does not have jurisdiction over those claims because: (1) BRR
do not have Atrticle Il standing to bring the claims, and (2) B@é not allegea basis f@

bringing suchclaims on behalf of DB and BNP. (Dkt. No. 26 at 12-13.).
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I. WhetherDB and BNPHave Atrticle 11l Standing

As the party invoking federal jurisdictioBOA bears the burden of establishing standing.
Lujan v. Defenders of Wildlife504 U.S.555, 561 (1992)City of Waukesha v. Envtl. Prot.
Agency 320 F.3d 228, 233 (D.Cir. 2003) (per curiam)in Lujan, the Supreme Court set forth
the test for Article Il standingSierra Club v. Envtl. Prot. Agenc292 F.3d 895, 89@.C. Cir.
2002) ¢iting Lujan 504 U.S. at 560 First, DB andBNP must have suffered an injuig-fact,
defined as a harm that is concrete and actual or imminent, not conjectural oretigpbtyrd
v. Envtl. Prot. Agengyl74 F.3d 239, 243 (D.CCir. 1999) (citingSteel Cqg 523 U.S. 83, 103
(1998.). Second, the injury must be fairly traceable to Colonial’s or Platinal®ged conduct
Id. Finally, it must be likely that the requested relief will redress the alleged.ifgu

This Circuit has made clear that nargdng exists if the plaintif allegations are “purely
speculative[, which is] the ultimate label for injuries too implausibleutgport standing.Tozzi
v. Dept of Health & Human Servs271 F.3d 301, 307 (D.Cir. 2001). Nor does standing exist
where acourt “would have to accept a number of very speculative inferences and assumptions in
any endeavor to connect the alleged injury with [the challenged condWditpgisinger v.
Watson 628 F.2d 133, 139 (D.Cir. 1980).However, a court must also be camnt of the fact
that a motion to dismiss is brought during the initial stages of g batare discovery has
commenced, thus general factual allegations of injury resulting from the defenaléeged
conduct will sufficeto support standindsierra Cluh 292 F.3dat 898—99.

The parties dispute whether DB and BNP sufferediajury-in-fact’ that is “fairly
traceable” to Colonial’sand Platinum’s actions. Focusing on the derivative natui@Byfand
BNP’s claims, the FDIC assertsat BOAdoesnot, andindeed, cannogllege that DB and BNP

were directly harmed b@olonial and/or PlatinutrRather,anyinjury suffered byDB and BNP
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is indistinguishable fronmarmsustained by Ocaland thus too remote to confer standi(@ee
Dkt. No. 26 at 12 (citingAssoc. Gen’l Contractorf Calif., Inc.v. Calif. State Council of
Carpenters459 U.S. 519, 532, fn. 25 (1983)

BOA counters that the “notion that a financial loss of nearly $1.75 billion does not
constitute [an] ‘injuryin-fact’ is absurd.” (Dkt. No. 35 at 24.). According to BOA, the injury in
fact requirement consistently has been diégtt as a minimalist threshold and that a “massive
financial loss” of the sort suffered 3B and BNPnecessarilyneets this thresholdld. (citing
Shaffer v. Defense Intelligence Agem®91 F. Supp. 2d 16, 23 (D.D.C. 2009).). Moreover, BOA
argues, theAmended Complaint iseplete with examples of howB and BNP’sinjuries are
directly traceable t€olonial’'sand/or Platinuns fraudulentactivities (Dkt. No. 35 at 24.).

The urt concludes thaBOA has alleged factual allegatiossifficient to state a
plausible injuryin-fact to DB and BNPthat is fairly traceable t&Colonial and Platinum’s
actions (See, e.g Dkt. No. 20 at T 2 (“TBW's, Colonial's, and Platinum’s fraud on the Trustee,
Ocala Fundingand the holders of beneficial interests in Ocala Fundifig (emphais added);

Id. at 7 64(alleging thatTBW ard Colonial engaged in a schetoedefraud various entities and
individuals, including investors in Ocala Fundifig(emphasis added)d. at 1166-68,74, 78
(describingspecific fraudulent transfers fromc@la to Colonial and Platinum)d. at ] 1,3
(asserting that DB and BNP lost approximately $1.7 billion as a result of §BYglonial’s, and
Platinum’s action). The standingrequirement is meant to ensure that a plaintiff has a “personal
stake in the outcome of the controversy as taavr..fedeal-court jurisdictionand to justify a
courtimposed remedyVarth v. Seldin422 U.S. 490, 498 (197FRusselMurray Hospice, Inc.

v. Sebelius724 F. Supp. 2d 433 (D.D.C. 2010) (citingSimon v. E. Ky. Welfare Rights Qrg.

426 U.S. 26, 38 (1976BOA claimsthat Colonial and Platinum misappropriated vieey assets
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that secured DB’s and BNPisvestment in the Ocala Notes. As a resbB, and BNPare out
nearly $2 billion. ClearlypB and BNPhave a personal stake in whether the Ocala asset®can b
recoveredrom the bankslf the assets can be recoverBB and BNPstand to recoup at least a
portion of their losses. In addition, BOA has sufficiently alleged that the injanydanothave
occurred but for the banksthallenged conductSee DukePower Company v. Carolina
Environmental Study Group, Inc438 U.S. 59, 75 (1978) (a plaintiff establishes sufficient
causal connection between injury and challenged action if he can make a reasboabhg

that the alleged injury would not have oageud “but for” the defendant’s challgad conduct).
Accordingly, the Court concludes tHaB and BNPhavestandingto assert their claimy.

ii. Whether BOA Can Pursue the Claims on Behalfof DB
and BNP

Having concluded thaddB and BNPhave Article Il standing to bring their claims, the
Court now must determine whether BOA has standing to bring the clainieworbehalf The
FDIC argues thathe Amended Complaint does not allege the basis for BOA’s “derivative
standing on behalf dDB and BNP]” and, therefore, to the extent that BOA seeks recovery on
their behalf the mplaint must be dismissed for lack of subject matter jurisdictiBeeDkt.
No. 26 at 19.)* BOA countersthat theOcala Facility Documents, specifically ttedenture
Agreementand theSecuriyy Agreementunquestionably givé the right to pursuéhe claims on

behalf ofDB and BNP**

© Given thatDB and BNPare seeking recovery for their damage®t Ocala’s—it is not necessarfor the

Court to determine whetherudential stanidg requirements have been met.

B The FDIC raises the same argument with respect to Ocala. However, lgatetiheé Court has already
concluded that the claims filed on behalf of Ocala must be dismsgeat Section 1V.C.(1), ineed not address
this argument.

" Because the FDIC has framed BOA'’s authority to bring suit on behdXBofnd BNPas an issu®f
subject matter jurisdiction, theo@rt may consider materials outside the pleadings, including theangéleontract
provisions, to determine whether it has jurisdicti@odition for Underground Expansion v. Mineta33 F.3d 193,
198 (D.C.Cir. 2003).
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The Court finds BOA'’s position to be correct. Section 3.1 of the IndenAgeeement
expresslystates thaDcala grantedBOA a security interdsin all of Ocala’s collaterafor the
benefit ofDB and BNP:

Section 3.1 Security Interest. (a) Pursuant to the Security Agreement, in order
to secure [Ocala’s] Obligations, [Ocala] has pledged, assigned, conveyed,
delivered, transferred and set over BDA], for the benefit of the [Secured
Parties], and has granted to [BOA] for the benefit of the Secured Parties, a
security interest in all of [Ocala’s] right, title and interest in and to all of the
Collateral assigned to [BOA] pursuant to the Securitye&gent.
(Seethe Indenture Agreemerait §3.1; see alspSecurity Agreemerat § 4.01). Section 6.02 of
the Security Agreement states that in the event of a default by Ocala:
[BOA] shall have, with respect to the Assigned Collateral..., in additi@myo
other rights and remedies which may be available to it at law or in equity or
pursuant to this [Security] Agreement...all rights and remedies of a secured
party under any applicable version of the Uniform Commercial Code...relating
to the Assigned Collateral...
(Security Agreement at 8§ 6.02, second paragjafdection 9.2 of the Indenturkgreement
requires that in the event of a default, BOA “shall” exercise the rightsesmedies available to
it under the Security Agreemerfinally, section 9.1M®f the Indenture Agreemenrauthorizes
BOA to:
file such proofs of claim...as may be necessary or advisable in order to have
the claims of [BOA] allowed in any judicial proceedings relative to [Ocala]...,
its creditors or its property, and shall be entitled and erapevto collect,
receive and distribute and money or other property payable or deliverable on
any such claim.
(Id. at 8 6.).

These provisionsnakeit clear that BOA has a security interest in the very claims being

pursued in this suit. This is sufficient to confer standing on BOA to pursue the presastatai

behalf of DB and BNP See, e.g., Sprint Commc’'ns Co. v. APCC Services, 364 U.S. 269,

285 (2008) (upholding the long tradition of conferring Article Ill standing on asgg of
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claims, even if the party seeking recovery must turn it over to another upon colledfiéh);
Huff Asset Management Co., LLC v. Deloitte & Touch, ,L24® F.3d 100107 (2d Cir. 2008)
(the assignment of the right to pursue a claim confers standing).

c. Wheher Counts IX, X, and Xl Have Ben Administratively
Exhaustedunder FIRREA

Next, the FDIC argues that thi®@t lacks subject matter jurisdiction over BOAlaims
against Colonial and Platinum for civil conspiracy and actual and construethafer (Counts
IX, X and XI) because these claims were not raisgatoofs ofclaim. (Dkt. No. 26 at 14.)BOA
concedes that it did not previously raise these clammtsalleges thathe proofs of clainwere
sufficientto place the FDIC on notice of the potential that BOA would bring such cl8i®a.
arguesthat notonly are the conspiracy arichudulenttransfer claims based on “essentially the
same facts and legdidories as those specifically named in the proof[s] of claim, but they seek
the same monetary relief.” (Dkt. No. 35 at 31.). BOA also points out that the proofsmof clai
includea catchall provisionthat assertsall other statutory or common law claimsat [BJOA
may have” against Colonial or Platinum in addition to the specific cleammedin the proofs of
claim. (Dkt. No. 20, Exs. A and & Ex. A).

Where a complaint alleges entirely new legal theories that are different fraa tho
reflected in the administrative proof of claim, the district court is without subject rmatte
jurisdiction. SeeJahn v. FDIG 828 F.Supp.2d 305, 317 (D.D.C. 2011). However, such is not
the case here. The proofs of claim in this case detail the facts underlying thergpiraocy and
fraudulen transfer claims. They includslegations of cooperation between Colonial, Platinum
and TBW in furtherance of the fraud, thereby laying the foundation for a clatnthtéhdanks
and TBW conspired to deprive Ocalhits assets and DB and BNP of their investmeseeé.g

Dkt. No. 20,Exs. A and C, Ex. Aat 1T 4(c}(e).). The proofs of claim also contain allegations
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that Colaial and Platinumfraudulently caused funds owed BB and BNPto be diverted ird
accounts maintained by Colonial and/or Platinuih).( These allegations are sufficient to place
the FDIC on notice of potential civil conspiracy drelidulent transfer claims.
2. Whetherthe Amended Complaint StatesGlaim for Fraudulent Transfer

Next, he FDIC argues that even if this Court does distniss the fraudulent transfer
claims for lack of exhaustion,adnts IX and Xmust still be disnssed pursuant to Rule 12(b)(6).
CountIX assertghat TBW, Colonial, and Platinum, acting in concert, made fraudulent transfers
from Ocala accounts at BOA to accounts at Colonial and Platinum with the adardl tm
“hinder, delay, and defraud” Ocala and its investbes, OB and BNP). (Dkt. No. 20 at {1 220
222.).BOA asserts that the transfers were made in furtherance of the conspiradyedielserein
and that neither Ocala nBB and BNPreceived reasonably equivalent value in exchange for the
trarsfers. (d. at 11 223, 225.) Count X asserts the same allegations, in addition to claiming that
TBW, Colonial,and Platinum knew that Ocala was insolvent at the time the transfers were mad
or became insolvent as a result of the transfedsat 11233234.). BOA brings both Counts IX
and Xpursuant to th®istrict’s Uniform Fraudulent Transfer Act (“UFTA”) as codified in D.C.
Code 88 2831013111 (2001), and seeks to recover the fraudulent transfers on beba&lfarid
BNP.™ ' (Dkt No. 20 at 11 219 and 228.).

The FDIC moves to dismiss the clainasguingthat the Amended Complaint does not
allege many of the necessary elementsfifmndulent transfeclaims, thereby running afoul of
the pleading requirements undgbal and Twombly The FDICmaintains that BOA failed to

plea facts sufficient to support its contention that the funds transferred from Oigaihetad at

15

BOA also brings the claims on behalf of Ocala, but as discuagad this Court has determined that
Ocala’s claims are barred.

1 UFTA superseded a District of Columbia statute known as the Unifsemdulent Conveyance Act of
1995 (the “UFCA"). Theparties dispute whether DC’s UFTA statute should govern thistdigpu-lorida’s statue,
but also concede that the point is moot as the statutes are identical.
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and were the property of Ocala, nor did BOA identify the allegedly fraudulentdransith
sufficient specificity. This alone, the FDIC argues, warrants dismistla¢ @laims.

However, the FDIC also contends that dism@liss each claim is warranted for the
following reasons. It claims th&ount IX (actual fraudulent transferjust be dismissed because
BOA failed to meet tle heightened pleading requirements of Rule 9(b). In particular, the FDIC
asserts that the Amended Complaint does not contain any allegation that BOAcalas O
creditor, that Ocala made a transfer with the intent to avoid payment of a dabta@BOA, or
that Colonial and Platinum received the transfers. As for the constructive fratuthalesfer
claim (Count X), the FDIC urges thisoGrt to dismiss the claim because the Amended
Complaint does not allege that BOA was Ocala’s creditor, that Colonial arldtorumh were
the transferees, that Ocala did not receive “reasonably equivalent valuegt the transfers left
Ocala with insufficient capital or unable to paid its debts.

The main thrust of BOA’s response to the FDIC’s arguments istiigat-DIC tas
mischaracterized the fraudulent transfer claims, namsebgestingthat the claims are only
brought on BOA'’s behalf. BOA points out that it is not relying solely on its positiorcisligor
of Ocala in its owrcapacity; rather, the claims were also brought on behalf of DB andaBNP
the investors in OcalaBOA maintains that once the claims are properly characterized, it
becomes apparent that the FDIC’s motion to dismissitSdX and X must be denied. The Cour
agrees.

In order to state a claim for actual fraudulent transfer under UFTA, a plamtgt plead
that: (1) the debtothere, Ocala) made a transfer; (2) the plairftif., BOA) was a creditor of
the debtor(Ocala) and (3) the debtofOcala) made tle transfer with actual intent to hinder,

delay, or defraud any creditor of the deliOcala) SeeBertram v. WFI Stadium, Inc41 A.3d
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1239, 1244 (D.C. 2014kiting D.C. Code § 28104(a)(1)) In order to establish liability for a
constructively fraudulent transfer, a plaintiff must plead and prove that: (1) tiver §@cala)
made a transfer; (2) the plaintfBOA) was a creditor of the debt¢gOcala) (3) the debtor
(Ocala) did not receive reasonably equivalent value in exchange for the transferamnd w
insolvent or became insolvent as a result of the transfer. D.C. Code § 28-1305(a).

The Amended Complaint asserts the following factual allegations in support of ©ounts

and X: (1) TBW was Qala’s ownerand controlled all major decisions and actidémis Ocala
(Dkt. No. 20 at 11 556); (2) all of Ocala’s activitiesvere “directed by TBW” and “in concert
with Colonial' (Id. at 1 62)y(3) at all relevant times Platinum was controlled by and acted at the
direction of TBW (d. at {1 84); (3 TBW and Coloml “engaged in a scheme to
defraud...investors in Ocala []I1d. at 1 64);(5) TBW, in concert with Colonial, conspired to
divert funds from Ocalald. at 1 63);(6) TBW and Colonial'misappropriate[d] ove$1 bilion
in collateral from Ocala” which caused Ocala to “experience[] significant sherifalthe
amount of collateral it possessed to back its obligations to DP ant @iNRt 1 64, 65(h) (7)
TBW and Colonial also engaged in sham mortgage loan isatasler todisguie TBW’s cash
shortfallsfrom regulators, auditors, thiparty lenders and Ocala’s creditold. (at { 65(g); 85);
(8) TBW and Colonialconcealedtheir fraudulent activities from BOA by providing it with
falsified collateral lists that rerepresented the status of the Participated Mortgage Loans in
which Ocala shodl have had a security interefd.(at { 65(i)); and (Bthe fraudulent activities
described above could not have been accomplished without the active participatamh aif
TBW, Colonial, and Platinumlid. at  83.).

The Amended Complaint further alleges thiag¢ followingspecifictransfers occurreth

furtherance of the fraudulent scheme: (1) between June 30, 2008 and August 3, 2009,
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approximately $675 million wasansferred from Ocala accounts at BOA to a TBW account at
Colonial known as the Custodial Funds Clearing Accolahtat 1 66); (2) during this same time,
approximately $451 million was transferred from Ocala accounts at B@ATBW maintained
account aColonial known as the Master Advance Accoudt &t 1 67); (3) also during this time
period, “billions of dollars” were transferred from Ocala to a TBW account @n@d referred

to as the Investor Funding Accouahd some of the funds were not used“parchase
mortgages” and therefore “constituted a theft of Ocala asdetsat( 68); (4) on March 30,
2009 TBW, Colonialand Platinum caused $25 millidn be wired from the Ocala Funding
Collateral Account(#722493.4)at BOA to an unnamed accounfAccount #03027006% at
Platinum (d. at 11 7475); (5) on April 3, 2009, these same entities caused another $25 million
to be transferred from the Ocaecount at BDA to the same unnamed accoahiPlatinum Id.

at 1174, 76); Account #0030270068as an escrow account set up at Platinum by TBW and
Colonial as part of their fraudulent scheme to obtain TAlRT®s (d. at { 77); (6) on October 3,
2008, another $12,239,697.21 was wired from the Ocala Funding Collateral Account at BOA to
Platinum; the funds from this deposit were used to purchase mortgages for the bergW of
(Id. at  78).

These allegations are more than sufficient to plausibly state a claimtfoatioal and
constructivefraudulent transfer. Only tw@f the FDIC’s argumentdor dismissalwarrant
discussion. First, the FDIC contends that Counts IX and Xlefieient because BOA does not
allege any facts that indicate that the purported transfers from Ocalafonebee benefit of
Colonial and Platinum. Instead, the FDIC argues, the Amended Complaint allegbe thads

were transferred to TBW accounts held at Colonial and Platideunause TBW and not
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Colonial or Patinum controlled the accounthe FDIC arguedjability cannot be imposed on
the banks.

The FDIC fails tocite any authority in support of its position. However, @wirt’'s own
research shows thanaajority of courts interpretingtateUTFA statutediave declined to impose
liability for fraudulent transfers on third parties who did not receive thetsas$s question.
Magten Assevigmt.Corp. v. Paul Hastings Janofsky & Walker LL¥o. 041256JJF2007 WL
129003, *3 (DDel. Jan 12, 2007) (interpretip Montana’s UTFA statuteyee alsaGATX Corp.

v. Addington ___ F. Supp. 2d __, No. 11I22DLB, 2012 WL 1621363, *8 (E.DKy. May 9,
2012) (noting that district courts interpreting state UFTA statues in Delatarena, Indiana,
Maine and Texas have cdaded that liability cannot attach to ntmansferees)Mack v.
Newton 737 F.2d 1343, 1358 (5th Cit984) (recognizing that holding nontransferee liable for
fraudulent transfer is inconsistent with purpose of fraudulent transfer statbtel 18 to
“preserve the assets of the bankrupt” and not “to render civilly liable all persons who weay ha
contributed in some way to the dissipation of those ass&sbinson v. Watts Detective Agency,
Inc., 685 F.2d 729, 737lst Cir.1982) (finding no liability beause neither defendant received
any of the fraudulently transferred propertydckson v. Star Sprinkler Carpf Fla., 575 F.2d
1223, 1234 (8th Cirl1978) (holding that “recovery under the Bankruptcy Act does not extend to
permit ajudgment against ‘conspirators’ who did not receive the property transferred”

The FDIC does not cite and th@ourt is unable to locate a case in which a court
interpreting the District’'s UFTA statute has addressed this issue. ldoviB®A has provided no
reason for thisCourt to deviate from the consistent conclusion of the other states that non
transferees may not be liable for aiding and abetting a fraudulent conveé{ameeCourt has

reviewed the Amended Complaint and agrees Wi¢hFDIC that BOA aver allegedhat either

v Indeed, BOA failed to respond to this argumianits opposition to the FDIC’s motion
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Colonial or Platinum received the transfef3e¢e.g, Dkt. No. 20 11 3@8, 6668 (alleging that
the funds were transferred to TBW owned accounts at ColonialJi7 1élleging funds were
deposited at Platinum but failing to akethat the funds were in Platinum’s control); 78 (alleging
funds were deposited at Platinum and used for TBW’s benefit).).

However, at oral argument, BOA referred the Court to the Reabnciliation Report
filed by the Chief Restructuring Officer in the TBW bankruptcy. The Report itedicthat
Colonial and Platinum indeed had control of and benefited from the tranSieeERR at p. 82,
Table 10.). The Report also indicates that sahthe TBW accounts &€olonial were under the
banks’control. (d. atp. 56 (stating that while the accounts were in TBW’s name, TBW did not
have signature authority over them)n light of this, the Court finds that BOAas alleged
sufficient factualallegations to state a plausible claim that Colonial and/or Platinum benefited
from the alleged fraudulent transfefBhe parties may revisit this issue if discovery proves
otherwise.

Secondthe FDICarguesthat thefraudulent transfer claims are deficient because BOA
does not allege that Ocalatended to defraud its creditors or eveaused the transfers to
happen; ather, BOA alleges that TBW directed the transfers. This argument isuivitherit.
Courts have routinely held that, where the transferee controls the disposition a¥btiog’'s
property, as TBW did here, the fraudulent intent of the transferee may be imptheddebtor.
See, e.g., In re Acequia, In84 F.3d 800, 806 (9th Cir. 1994¢choenmann v. FDI(No. 10
03989 CRB,2011 WL 1522364, *6 (D. Cal. Apr. 21, 2011; re Chase & SanboriCorp, 51
B.R. 739, 74041 (S.D. Fla. 1985) (“The extensive and often circuitous movement of funds
among the several entities controlled by [the debtor’s principal], to his personét.band to

the injury of this debtor, ...[establish an] actual[] intent to hinder, delay and defraudketitor's
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creditors.”) Here, BOA alleges that TBW was thetity in controlof Ocala and exclusively
controlled its actions. Such allegations are sufficient to state a plausible claimBW&as T
fraudulent intent may be imputed to Ocala.

Based on the foregoing, the Court concludes that BOA has alleged facts suffictatd to s
plausible clairs for both actual and constructive fraudulent transfercordingly, the FDIC’s
motion todismissCounts IX and Xs denied

3. Whetherthe Amended Complaint Pleadgaud with the RequisiteSpecificity

The FDICnextargues that Count V must be dismissed because BOA failed to meet the
heightened pleadingequirements of Fed. R. Civ. P. 9(b). “In alleging fraud or mistake, a party
must state with particularity the circumstances constituting fraud or mistake."R-eCiv. P.
9(b). To state a claim for fraud, a plaintiff must allege the following elementspaatitularity:

“(1) a false representatip2) made in reference to a material fact, (3) with knowledge of its
falsity, (4) with the intent to deceive, and (5) an action that is taken &nceliupon the
representation.In re Estate of McKinngy953 A.2d 336, 342 (D.C. 2008) (citation diad).
Motions to dismiss for failure to plead fraud with sufficient particularityemauated in light of

the overall purposes of Rule 9(b), whichias'ensure that defendants have adequate notice of the
charges against them to prepare a defenddpited States ex rel. McCready v. Columbia/HCA
Healthcare Corp 251 F.Supp.2d 114, 116 (D.D.C2003),to discourage “suits brought solely
for their nuisance value” or as “frivolous accusations of moral turpitudgfited States ex rel
Joseph v. Cannor642 F.2d 1373, 1385 (D.C. Cir. 1981), aod“protect reputations of ...
professionals from scurrilous and baseless allegations of 'fraddat 1385 n. 103 (alteration in

original) (quotingFelton v. Walston & Co., n, 508 F.2d 577, 581 (2d Cir. 1974)).
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“[A] Ithough Rule 9(b) does not require plaintiffs to allege every fact pertainiegety
instance ofraud when a scheme spans severalyedefendants must be able to ‘defend against
the charge and not just deny that they have done anything wrdogitéd States ex rel.
Williams v. MartinBaker Aircraft Co., Ltd 389 F.3d 1251, 1259 (D.C. Cir. 200&juoting
United States ex rel. Lee 8mithKline Beecham, Inc245 F.3d 1048, 1052 (9th C2001));
accordMcCready 251 F.Supp.2d at 116 (reasoning that a coughould hesitate to dismiss a
complaint under Rule 9(b) if the court is satisfied (1) that the defendant has been raseld aw
the particular circumstances for which she will have to prepare a defensa, ard (2) that
plaintiff has substantial predisvery evidence of those facts(quoting Harrison v.
Westinghouse Savannah River., Q&6 F.3d 776, 784 (4th Cir.1999))).

In Count V, BOA alleges that Colonial actively concealed its own financial condition, as
well as the financial condition of TBW and Ocala, and that these misrepresenttowed the
fraudulent scheme to continue undetected for at least seven {@drsNo. 20 at § 17Q 172).

BOA maintainsthat in its capacity as Indenture Trustee, Custodian, and Collatgealt Ander
the Ocala Facility Documentg reasonably relied on Colonial’'s misstatements and omisgons
its own financial detriment and to the financial detriment of DB and BEMPa Y 6465, 171,
176.). According to BOA, but for Colonial’'s acts, Ocala would not have istwe@cala Notes
thereby allowing TBW and Colonial to steal the proceeds fronNtites and leavingdB and
BNP to bear the losgld. at  176.).

The factual allegations set forth in the Amended Complaint that support Count ¥ are a
follows: (1) TBW and Colonial conspired to divert funds from Ocala to cover the monetary
shortfalls TBW was experiencing (Dkt. No. 20 at § 63); (2) executives at @blave admitted

that from late 2003 through August 2009, TBW and Colonial engaged in a schelekeatod
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Ocala (d. at T 64); (3) this scheme defrauded third party lenders and creditors of bofions
dollars, including Ocalald. at 1 65(g)); (4) Colonial provided materially false information to the
FDIC and other regulators in order to conceal evad of its fraudulent activityd. at § 70); (5)
Colonial, with its ceconspirators, diverted $50 million from an Ocala account at B@Aa( 1
74); (6) in March and April Of 2009, Colonial and @s-conspiratorsused $12,239,697.21 of
Ocala funds to purchase assets for the benefit of TBWaf { 78);and (7) Colonial made
numerous misrepresentations to regulators, including materially fltggs ivith the Securities
and Exchange Commission that concealed the theft of Ocala’s ddsatsY|(82).

In furthersupportof its claim for fraud aginst Colonial, BOA incorporatdsy reference
the June 15, 2010 indictment of FarKA8W'’s former chairman)the Government’s June 16,
2010 Motion for PreTrial Detention of Farkas, and ti&tatemers of Factsfrom the criminal
proceedingsnvolving Catherine Kissick (the former Senior Vice President of Colonial) and
Teresa Kelly (theformer Operations Supervisor in Colonial’'s Mortgage Warehouse Lending
Division). (Dkt. No. 20 at T 64 fn. 6. BOA asserts that these documents make clear that
Colonial executive&new that in April 2005, Ocala funded $200 million iimeligible loans for
TBW and werealso awarghatthe same fundserebeing “shipped” back and fortin order to
give the appearance that delas beig eliminated (Id. at { 90(b)(e).).

The Court concludes that BOA has pled tfraud claim with sufficient particularityo
survive the FDIC’s motion to dismis$he underlying basis of this claim is a massive fraud that
TBW and Colonial employees admit to endeavoring to hide for years. BOA diaaing does
not have all of the documents necessary to fully set fortel#ias (many, it asserts, are in the
pos®ssion of the FDIC)(Id. at { 2.).It may be that after discovery, BOA willot be able to

substantiate this claim. However, at this stage ofptlheeedingsBOA has sufficiently pledhte
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claim so as to give the FDIC adequate notice of the charges agaimsorder toprepare a
defense thereby satisfying the purpose of Rule 9@®¢e McCready251 F. Supp. 2d at 116.
Accordingly,the FDIC’s motion as to Count V is denied.

C. BOA'’s Motion to Dismiss the FDIC’s Counterclaims

The FDIC claims tha4,808 Participated Mortgage Loans wptechased b calaoff of
the Colonial COLB, butthat Colonialnever receive payment for it99% ownership interest in
those Loans.Id. at § 39.). These 4,808 Loans are the subjeatter of the FDIC’s
Counterclaimsagainst BOA. Id.).

As discussegbreviouslyat Sectionl.A., Ocala was intended to function in the following
manner: Colonial would send its Participated Mortgage Loans to @OBOA’s capacity as the
Custodian of the Loans under the Custodial Agreeméind¢) Ocala Facility would purchase
Colonial’'s ownership iterest inthe Loansfrom the COLB Facilities; after BOA ser@olonial
the purchase amount fds ownership interesh the Loans from Ocala’sollateral accounat
BOA, Ocala would be the owner of the Loans; the Loans would then be applied as cddateral
the Ocala Notes; next, Ocala would sell the Loans to Freddie Mac; after FreadmuMbhased
the Loans, the purchase funds (from Freddie Mac) would be sent back to @céktsral
accountat BOA and would serve as either collateral for the OcaladNor as capital with which
Ocalacould purchase more Loafrem the Colonial COLB Facilities. (Dkt. No. 25 at { 40.).

The FDIC alleges that in certain instances commencing around December 2908, t
paymentsvere notmade to Coloniafas outlinedabove);insteagd BOA would receive the Loans
from Colonial, and upon instructions from TBW, would pledge them as collatedasell them
to Freddie Ma, all without payment to Colonialld. at I 43.). The FDIC further asserts that in

transmitting the Loans to Freddie Mac in these instances, BOA would sign a eddctime
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“Form 996Es”)stating that it had thexclusiveright to sell themthus denying the existence of
Colonial’'s ownership interestid; at 44.).

The FDIC asserts that although Colonial eventually received payment for the Loans
(other than the 4,808 Loans) in these instances, it was not paid until after B@Nduiely
stripped Colonial of its ownership interest in the Loatd. &t § 45.). The FDIC furthelaams
that Colonial was unaware of BOA'’s actions because it typically receivedegpayor the Loans
within an appropriate period of timdd( at § 46.). However, BOA’s conduct was revealed when
Colonial closed on August 14, 20@®d 4,808_Loans had been purchased @gala off of the
COLB Facilities, for which Colonial was never paidl. @t 1 47.).

The FDIC asserts sixteenonterclaims. $eeDkt. No. 25.). The first five causes of
action are based on BOA's alleged breach of the Custodial Agreement betwedanialGnd
TBW (Counts 1 through 5)1d. ffat 46-92.) The nextseven claims are based on BOA'’s alleged
violation of the terms of th Bailee Letters that were used to transfer the Participatethage
Loansfrom Colonialto BOA (Counts 6 through 12jid. at {9 93103.). The FDIC’s final four
Counterclaims sound in tort (Counts 13 through L@)).at 1 134154.). The FDIC allegeshat
BOA breached its duty of care as Colonial’s agent, as well as itsdiguduties of care and
loyalty, by pledging the Loans as collatef@al the Ocala Noteand then selling them to Freddie
Mac without first ensuringhat Colonial was paidlThe FDLC also asserts that BOA breached its
duty of care under a common law bailment by encumbering the loans, exetaikgrm
996Es, and selling the Loans to Freddie Mac, again without first ensuring that Cosizaid.

BOA movesto dismiss each of the FO’'s Counterclaims. First, it argues that the claims
for breachof the Custodial Agreement and Bailee Letters must be dismissed pursuant to

exculpatory clauses in the Custodial Agreement. Second, BOA argues that techklaims for
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breach of the Custoali Agreement are independently subject to dismissal because the FDIC
failed to allege violations of any specific contract provisions. Next, B@Aea that the claims
based on breach of bailment fail because they are based on Bailee Lettepmsothiatare
inconsistent with the Giiodial AgreementLastly, BOA argues that thrt claims fail as a
matter of law because: (1) the Custodial Agreement expressly limits BOA’s Vialf#jt the
Custodial Agreement shelters BOA from liability for claims baseda@mething other than the
Custodial Agreement; (3he Economic Loss Doctrine bars each oftthvé claims as a matter of
law; (4) the Custodial Agreement expressly limits BOA'’s liability to acts ofsgnegyligence,;
and (5) the Custodial Agreement expressly disclaims any fiduciary ThyCourt will address
each of BOA’s arguments in turn.
1. Whether the Counterclaims are Barred by the Exculpatory Clauses

The Custodil Agreement betweeBOA, TBW, and Colonial contains the following two

provisions:

[10.]JA. Limitation of Liability. Neither [BOA]nor any of its directors,
officers, employees aagents..shall be liable for any action taken or omitted
to be taken by it or them under or in connectwith this Agreement or the
Participated Mortgage Loans, except for its or their own gross negligence or
willful misconduct, breach of this Agreement [BYDA] that constitutes bad
faith or a material breactihat is not cured within 10 days of notitem the
other parties or if such breach is a[8fC] a nature that is not unable [SIC]
within such 16day period andBOA] is diligently and in good faith wéing
on curing same, then within 30 days of such notice or within such other
reasonable periodyr other malfeasance by [BOA] hereunddihe duties of
[BOA] hereunder shall be mechanical and administrative in nature and
nothing in this Agreement or any thie Participated Mortgage Loans, express
or implied, is intended to or shall be so construed as to impose upon [BOA]
any obligations in respect of this Agreement or any of the Participated
Mortgage Loans except as expressly set forth hegibject to tk foregoing,
in performing its functions and duties hereunder on behdabnial] and/or
[TBW], [BOA] shall not (a) be responsible in any mannegiColonial] or the
[TBW] for the effectiveness, enforceability, genuineness, validity, due
execution, cdectability, priority or sufficiency of this Agreement or any of the
Participated Mortgage Loans, or for any recital, representation, wgarrant
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document, certificate, report oragtment herein or therein madefurnished
under or in connection with this\greement or the Participated Mortgage
Loans, or for the sufficiency of the Collateral or the validity, perfection or
priority of any security agreement on the part[oBW], or the financial
condition of [TBW] or the existence or possible existence of amgnt of
default under any such loan or security agreement or any other document or
agreement ofTBW] or [Colonial]. [BOA] shall act as the agent of [Colonial]
and [TBW] in performing its obligations aSustodianhereunder and with
respect to the Partipated Mortgage Loans and nothing herein contained shall
be deeded to create a fiduciary relationship among or between [BOA], [TBW]
or [Colonial].

11. LIMITATION ON OBLIGATIONS OF CUSTODIAN [BOA]
agrees to actin accordance with any direction given it pursuant to this
Agreementin good faith in the performance of any obligations and duties
required pursuant to this Agreement and shall incur no liability to [Colonial]
or [TBW] for any acts or omissions on the part of [@%cept as may result
from [BOA'’s] gross negligence or willful misconduct occurring in connection
with the performance of the duties, responsibilities and obligations to be
performed by [BOA] under this Agreeme@OA] shall also be entitled to rely
upon any notice, document, correspondence, requegtectide received by it
from [Colonial] or [TBW], as the case may be, whifBOA] believes to be
genuine and to have been signed or presented by the proper and duly
authorized officer or representative thereof, and shall not be obligated to
inquire as to the authority or power of any Person so executing or presenting
such documents or as to the truthfulness of any statement set forth therein.
[BOA] shall have naduties or responsibilities to [TBW] or [Colonial] except
as expressly provided in this Agreement or by law or by any other agreements
to which [BOA|] is a partyand[BOA] shall rot be obligated to recognize, nor
have any liability or responsibility to[Colonial] or [TBW] under any
instrument to whichBOA] is not a party.

(Custodial Agreemerdt {9 10A, 1lattached as Ex. A Myld3ecl., Dkt. No. 362) (emphasis
added).

BOA amgues that the abovanguageforms an exculpatory provisiothat precludes the
FDIC’s claims forbreach of the Custodial Agreement and/or Bailee Letters. (Dkt. No. 43 at 2.).
BOA contends that the exculpatofgnguagelimits BOA's liability to instances ofgross

negligence, willful misconduct, material breach, bad faith, or “other matfeasaand precludes
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liability for “material breach” unless the parties have given BOA naticthe breach and an
opportunity to cure, all of which, BOA a=$s, the FDIC failed to pdd in its Counterclaims.
(Dkt. No. 43 at 3 (citing th€ustodial Agreemerdt f 10A). BOAconcedes that the language in
paragraph 10A “is more specific’ than that of paragraph 11, but arguebdtiigparagraphs
preclude liabiliy “under the circumstances” alleged in the Counterclaildsaf 3.).According

to BOA, the exculpatory language “could not be clearer or less equivocal."NDk86 at 14.).

Under Florida law'® exculpatory clauses are disfavored and strictly coedtagainst the
party claiming to be relieved from liabilitf\urphy v. Young Men’s Christian Ass’n of Lake
Wales, Ing 974 So. 2d 565, 5658 (Fla. Dist. Ct. App. 2008kee alspHackett v. Grand Seas
Resort Owner’s Ass’'n Inc93 So. 3d 378, 380 (Fla. Dist. Ct. App. 2012) (noting that exculpatory
clauses are disfavored). “Such clauses are enforceable only where and to thehektiéd t
intention to be relieved was made clear and unequivocal in the contract, and the waistibg m
so clear and understandable that an ordinary and knowledgeable party will know what he is
contracting away.Murphy, 974 So. 2d at 568 (quotirf@puthworth& McGill, P.A. v. S. Bell Tel.
and Tel. Cao, 580 So. 2d 628, 634 (Fla. Dist. Ct. App. 199%ge alsoDynair Tech of Flav.
Cayman Airways Ltd558 So. 2d 30, 32 (Fla. Dist. Ct. App. 1989) (holding that exculpatory
clauses had “no force and effect” because they contradicted each other).

The FDIC arguesthat the exculpatorjanguage in question here asything but clear.
Indeed, according to the FDIC, the exculpatory languageesforceable becausiee language
contained in both paragraphs 10A and i$lunclear and contradictgrithereby making it
impossible for this Court to ascertain the parties’nht&€he FDIC alsopoints to other alleged

contradictions between provisions in the Custodial Agreement. For insthaceDIC alleges,

18 The parties agree that Florida law governs the Counterclaims for purposhs ahotion. Seethe

Custodial Agreemerst § 17A).).
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on the one hand, the Custodial Agreement requires BOA to “exercise reasonable tbare in
custody and preservation” of Colonial’'s loans, but on the other hand, it purports te B(@as
for its failure to exercise such care with respect to the Loans. (Dkt4Nat 8 (citing the
Custodial Agreemerdt 1 4D, 11).).
The Qurt findsthat viewing the facts in thaght most favorable to the FDI@s it is

required to do, thexculpatorylanguage in the Custodial Agreemensiisiply too ambiguous to
be “so clear and understandable that an ordinary and knowledgeable person willatdve is
contracting away.Murphy, 974 So. 2d at 56&.irst, the Court does not findas BOA urges it to
do—that paragraph 10Ashelters BOAfrom liability except for actions constitutingross
negligence, willful misconduct, arighd faith or for anuncured material breach.afagraph 10A
actually opens BOApto far greater liability:

[BOA]...shall [not] be liable for any action taken or omitted to be taken by

it...in connection with this Agreement or the Participated Mortgage Loans,

expect for [BOA’s]...own gross negligence or Nul misconduct, breach of

this Agreement..Hat constitutes bad faith or a material breach that is not

cured within 10 days of notice. or other malfeasance by [BOA] hereunder
(Custodial Agreemerdit f 10A.)(emphasis addedYhe term “other malfeasance” as used in
paragraph 10A is undefined and is simply too broad to constitute “clear and unequivocal” notice
of what Colonial contracted away when it entered into the Custodial Agreement. Rlodéa
law, “malfeasance” means @hcommission of some act that is unlawf8ke, e.g.Bent v.
Ballantyne 368 So. 2d 351, 353 (Fla. 1979) (defining malfeasance as the “commission of some
act which is positively unlawful,” citing@lack’s Law Dictionary1109 (rev. #h ed. 1968));
Thompsorv. Napotnik 923 So. 2d 537, 540 (Fla. Dist. Ct. App. 2006) (defining malfeasance in

the context of recall petitionshMoultrie v. Davis 498 So. 2d 993, 99%-la. Dist. Ct. App. 1986)

(same). Whatever its meaning, the term “malfeasance” is certainlgl Bramigh to include the
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allegations brought in the FDIC’s Counterclaims. In faag difficult to imagine a more broadly
defined scope of liability.
In addition, there ishe nonsensical sentence in paragraph 10A (and repeated in section D

of the samgaragraph):

a material breach that is not cured within 10 days of notice from the other

partiesor if such breach is a of E5IC] nature that is not unablgsIC] within

such 106day periodand Custodian is diligently and in good faith working on

curing same, then within 30 days of such notice or within such other

reasonable period....
(Custodial Agreemenf] 10A.) (emphasis added). It is clear that the sentence, “if such breach is a
of a nature that is not unable within suchdey periog’ contains severatlerical errors. The
clerical errors render the sentence unintelligible. This is significant leda@isentence is meant
to set forth one of the exceptions to the limitation on BOA'’s liability, a limitation that is
meaningless due to its unintelligibylit

Likewise, the exculpatory language in paragraph 11 is ambiglBDA argues that

paragraph 11 limgits liability to breaches for gross negligence and/or willful misconduct, but a
careful reading of paragraph 11 shows that it actualgnsthe door to muclyreater liability
The last semnce of paragraph 11 states:

“[BOA] shall have no duties or responsibilitied T®W] or [Colonial] except

as expressly provided in this Agreementby law or by other agreements to

which[BOA|] is a party...”
(Custodial Agreementy 11.) (emphasis added). By imposing on BOA any duties or
responsibilities provided “by law or by other agreements to which [BOA] paréy,” this
sentencean reasonably be interpretasl leaving BOA's liability open to limitless possibilities

The question before the Court is whether the language attempting to limit BOAlisyliab

is “so clear and understandable that an ordinary and knowledgeable person will know vghat he
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contracting away.Cain v. Banka932 So2d 575, 578 (Fla. Dist. Ct. App. 2006). That is not the
case here. Accordingly, theoGrt determineghat theexculpatory language in paragraphs 10A
and 11 is ambiguouwsnd therefore unenforceablé?

2. Whether theCounterclaims State &€laim for Breachof the Custodial
Agreement

Hawving determined that the FDIC’s Counterclaims based on BOA'’s alleged bretneh of
Custodial Agreement are not barred by the Agreement’s exculpatory provisio@gutemust
now determinavhether Counts 1 through 5 allefgetual allegationsufficientto survive BOA’s
motion to dismiss for failure to state a claim.

a. Counterclaiml

Count 1pertains to BOA’s alleged obligations undarggrph 4B of the Custodial

Agreement. Paragraph 4B provides as follows:

[4]B. Possessio of Mortgage FilesFollowing[BOA's] recept of each
Mortgage File...[BOA] shall retain possession and custody thereof solely for
the exclusive use and benefit of [Colonial] and [TBW] (to the extent of their
respective ownership interests in the Participated Mortgage Loans) as the
agent and bailee ofColonial] and [TBW], and forpurposes of perfecting
[Colonial’'s] and [TBW’s] ownership interest in the Participated Mortgage
Loans and the related Mortgage Filas contemplated by the Uniform
Commercial Code of the State of Florida or other jurisdiction or such other
applicablejurisdiction in effect and adopted thereliyl{eing understood that
[BOA] has no responsibility to ensure such perfection or compliance with state
law)...[BOA] shall segregate and maintain continuous custody of all mortgage
documents constituting the Modge File in secure and firesistant facilities

in accordance with customary standards for such custody.

(Custodial Agreemenat T 4B.) (emphasis addedlhe FDIC allegeghat pursuant to this
provision, BOA was obligated to hold the Participated MagtgLoans for the exclusive use and

benefit of Colonial and for the purpose of perfecting Colonial’'s ownership interesid Loans.

v The courtalso notes that the Custodial Agreement required BOA to carryr$esind omissions insurance,”

something that@pears to further contradict BOA’s suggestion that the parties intéodedbstantially limit BOA's
liability exposure. $eethe Custodial Agreemerat § 15.).
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(Dkt. No. 25 at § 68.)The FDICclaimsthat BOA breached this obligation with respect to the
4,808 Participated Mortgadeans because it fateto hold the Loans for Colonial’'s exclusive
use,and engaged in acts thaere inconsistent with “the purposes of perfecting Colonial’s
ownership interests in these [Loans]d.(at § 69.).

BOA argues that Count 1 must be dismissed because the claim improperly ndles o
premise that BOA owed an exclusive daty Colonial, when in fact, ibwed aduty to both
Colonialand TBW (SeeDkt. No. 36 at 16.). According to BOAhe Counterclaims allege that
collateralized and solthe Loans “upon instictions from TBW: (Id. (citing Dkt. No. 25 at
43.). BOA asserts that because it owed the same duties to Colonial and TBW undapparag
4B, it cannot have breached “its duties to the one by acting on instructions from ttie(tdhe
As such BOA arguesCount 1 must be dismisséd.

In response, the FDIContendsthat the fact that BOA owed duties TBW under the
Custodial Agreemenn addition to those it owed to Colonial irrelevant as to whether BOA
breached its obligations to Colonial. According to the FIBOA mischaracterizes Count The
FDIC asserts that it does not claim that BOA breached its duties to Colofadiioaying TBW’s
instructions; ratherit allegesthat Colonial should have received payment for the 4,808 loans
before BOAcollateralized the Loanand sold themto Freddie Mac(SeeDkt. No. 41 at 22
(citing Dkt. No. 25 af] 42).).

The CourtagreesCount 1 must be read in context with the rest ofGoenterclaims
which unequivocally allege that BOA failed to ensure that Colonial received payarettief

4,808 Loans before they were pledged as collateral for the Ocala Notes ancelyltsokt to

i BOA also arguethatparagraph 11 of the Custodial agreement absolves it of liability for dioy dictakes

pursuant to “any direction given it pursuant to [the Agreement."at 17 (citing theCustodial Agreemerst 9 11.).
As this Court has already determined that the exculpatory provigioparagraph 11 are unenforceable, this
argument is unavailing.
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Freddie Mac. $eeDkt. No. 25 at 186, 39, 4349.). While not thenost artfully pled allegatign
Count 1 need not be read as BOA would have the Court raad, ithat BOA owed an exclusive
duty to Colonial),a claim that would not be supported by paragraph 4B. Countislmore
logically read to assetha BOA was obligated to hold the Loans for the exclusive use and
benefit of Colonialwith respect to Colonial'®9% ownership interest in the Loarladeed,
paragraph 4B states much: “[BOA] shall retain possession and custody thereof solely for the
exclusive use and benefit of [Colonial] and [TB\%) the extent of their respective ownership
interests in the Participated Mortgage Loans” (Custodial Agreement at § 4B) (emphasis
added).This Court is obligated to view the allegations in the Counsemts in the light most
favorable to the FDIC. Given this standard, and in light of the remaining allegatiohse in t
Counterclaims, the Court concludes that Count 1 states a plausible claim upon wéiahagli
be grantedTherefore, BOAS motion to dismis Count 1 is denied.
b. Counterclaim2

Again citing paragraph 4B of the Custodial Agreememiur@ 2 alleges that BOA was
obligated to segregate and maintain continuous custodgyahortgages documents associated
with a Participatd Mortgage Loanthat was transferred to BOA(Dkt. No. 25 at § 73.). The
FDIC alleges that BOA failed to meet tlobligation. (d. at § 74.). BOA argues that Count 2
must be dismissed because paragraph 4B simmglyucts iton how to store the mortgage
documents during thentie that they are ints custody.(Dkt. No. 36 at17-18 (noting that
paragraph 4B requires BOA to store the documents in “secure angédiséant facilities in
accordance with customary standards for such custody.). BOA accused@efFBadinginto
this provision a requirement that does not exisamely, that BOAmaintain custody of the

documents “in perpetuity.ld. at 18).
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In response, the FDI@rgues thathe Counterclaims allege that BOA was required to
segregate the loans in order “protect Colonial’'s ownership interest and that BOA failed to
perform as promised.” Count 2, itself, makes no such allegatitmwever, the claim
incorporats the allegations contained in Count 1, whichrdake suchan allegation. (Dkt. No.
25 at § 72.) And, & this urt determinedabove paragraph 4Bplausibly supports such
assertions. Accordingly8OA’s motion to dismiss is denied asGount 2.

c. Counterclaim3

In Count 3, the FDIC alleges that paragraph 4D of tbhet@lial Agreemenbbligated
BOA to exercise reasonable care in the custody and preservation of the itenigdébeived
from Colonial and that BOA failed to fulfill this obligation with respect to the Participated
Mortgage Loans. (Dkt. No. 25 at 1-78.). Paragraph 4D of th€ustodial Agreement reads as
follows:

D. Care of Collateral[BOA] shall exercise reasonable care in the
custody and preservation of the Collateral in its possession to the extent
required by statutesind in any event shall be deemed to have exercised
rea®nable care if it (i) takes such action for that purposgCatonial] shall
reasonably request in writing (but no omission to comply with any request of
[Colonial] shall of itself be deemed a failure to exercise reasonable care), or

(ii) exercises at least the same degree of care as it would exercise with respect
to a like transaction in which it alone is interested.

(Custodial Agreemerdt § 4D) (emphasis added). BOA argues that Counu& be dismissed
because paragraph 4D only requires it to exercise reasonable care “to the extesd tBguir
applicable statute,” and the FDIC does not allege that BOA failed to complyamigtstatutory
duty of care.” (Dkt. No. 36 at 19.). In other words, BOA argbesause the FDIC’s claims rest
on a provision thatan be breached only be violating a statute, th€CFRust identify what

statute itallegedly breached.
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The FDIC counterthat it is not required to reference a specific statute in its pleadings in
order to survive a motion to dismiss. CitiBginner vSwitzer 131 S.Ct. 1289 (2011), the FDIC
argues thathe Federal Rules of Civil Procedure do not require that a complaint pin a pkintiff’
claim to relief to a precise legal theory. (Dkt. No. 41 at ZFhg Court findsSkinnerv. Switzer
inapplicable. e FDIC gives noindication whatsoever of which statute BOA allegedly ran
afoul. Inthe absence of a statute, theu@ must dismiss the claim. If the FDIC does have a
statute on which itelies for this claim, it may move to ameénthe Counterclaims. In ¢h
meantime Count 3is dismissedor failure to state a claim upon which relief may be granted.

d. Counterclaim4

Citing paragraph 7A of the Custodial Agreement, the FDIC alleges in Count 4 that BOA
breached # duty to return to Colonial any Participateidrtgage Loan that wasot purchased
within six business days of BOA’s receipt of theah BOA argues that this claim must be
dismissed because it had no duty to act under paragraph 7A unless and until instructed to do so
by TBW.

Paragraph 7A states:

7. RELEASE OF COLLATERAL

A. Release of Collateral tprBW] or its Designee[BOA]
shall...upon receipt fronfTBW] of a Request for Release of Documents and
Receipt release any Collateral specified in such request[B@A] shall
thereupon cause delivery of the samegBW] or its designeeAny such
Request for Release of Documents and Receipt shall be subject to the prior
approval of[Colonial], at its sole and absolute discretion. In the event that a
Participated Mortgagkoan is not purchased by Ocala within 6 Business Days
from receipt of the related Mortgage filg,BW] shall requestand [BOA|]
shall deliver such Mortgage File to [Colonial].

(Custodial Agreemerdt J 7A.) (emphasis added). As BOA correctly points out, the FDIC did

not allege in the @Gunterclaims that TBW ever issued a request for a release ofitstading
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Participated Mortgage Loapparently conceding this point, the FDIC attempts to avoid the
ramifications of this failure by arguing that the woahtl” in the last sentence of paragraph 7A
created an independent requirement on the part of BOA to deliver the Loans, regardless of
whether TBW first requested them. The FDIC argues that “[tlhis independagatabi is
sensible because [BOA], the entity possession of the [L]Joans and [Ocala’s] bank accounts,
was in the best position to know whether a [L]Joan had been purchased within six(D&t/s

No. 41 at 26.). At a minimum, the FDIC argues, paragraph 7A is ambiguous and, &Sasunth,

4 cannot be resolved on a motion to dismiks).(

The Qurt agreess to the ambiguity of Count 4. While the FDIC’s reading of paragraph
7A may be a stretch, in deciding raotion to dismiss, this @urt is required to evaluatall
inferences derived from the allegats contained in theCounterclaims in the light most
favorable to the FDIC. In doing so, this Court concludes that Count 4 survives BOA’s motion to
dismiss.

e. Counterclaim5

In Count 5, the FDIC alleges thahder paragraph 17K of the Custodian Agresime
BOA represented and warranted that it did lmteat the time of execution, and would not hold
during the existence of the Agreement, any interest adverse to Coloniagybgfwecurity or
otherwise, irtheParticipated Mortgage Loans. (Dkt. No. 25 at § §8aragraph 17K states:

K. No Adverse InterestBy execution of this Agreement, [BOA]
represents and warrants that it currently holds, and during the existence of this
Agreement shall hold, no interest adverse to [Colonial] or [TBW], by way of
security or otherwise, in any Participated Mortgage Loan, and herebgsvai

and releases any such interest which it may have in any Participated Mortgage
Loan as of the date hereof.

(Custodial Agreemerait § 17k.).The FDIC maintains that BOA breached this warranty and

argues that the Court need look no further than the Amended Comgilaiwhich BOA asserts
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a security interest in some of the Participated Mortgage Letmsee evidence of the breach.
(Id. at 71 890.).

BOA counters that paragraph 1dly applies to BOA'’s interesis its own capacity
(Dkt. No. 36 at 20.). BOA disavows that it brought the underlyirtgoaadn its own capacity;
rather, it filed suit “in its capacity as the representative of the Ceaddity.” (Id. at 21.).
Furthermore,the “Custodial Agreement contemplated ‘that BOA would obtain security and
possessory interests in the loans on behalf of Ocala’s Secured Paities.” (

The FDICrespondghatparagraph 17K is not clearly and unambiguously gohiio BOA
in its own capacity(Dkt. No. 41 at 27.)The “clear purpose” of the Custodial Agreement was to
ensure that Colonial’s ownership interest in tloams was protectedhe Agreement, the FDIC
arguescontemplated that BOA would obtain a security interest on beh#ffeoDcala Facility
after Colonial received ayment for its interest in theolans. Because BOA failed to remit
payment, Colonial’s interest was not satisfiadd the requirements of paragraph 17K continue
to apply. (d. at 28.).

The urt agrees. At a minimum, paragraph 17K is ambiguous. Furthermore, as
discussegbreviously & Sectiors 11.B.-D., it is not entirely clear that BOA does not seek relief for
damages it allegedly incurred in de/n capacity.As such, Count 5 will not be dismissed.

3. Whether he Breach of BailmentCounterclaims Fail as a Matter of Law

Next, BOA movesin the alternativeto dismiss the breach of bailme@bunteclaims
(Counts 6 through 12) pursuant to Rule 12(b)(6) for failure to state a claim upon which relief
may be grantedCounts 6 through 12 pertain to Colonial’s use of a standard finafming

known as a “bailee letterlthe “Bailee Letter(s)”)when it transferred Participated Mortgage
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Loans to BOA under the Custodial Agreem&n(SeeDkt. No. 25 at § 31.)The FDIC maintains
that the Bailee Letters either created a new agreement between Colonial andh&OA t
superseded the Custodial Agreementthee Letters modified the Agreement. Either way, the
FDIC argues, BOA was obligated to abide by the terms of the Bailee Léitert 7 32-33.).

The provisions of the Bailee Letters are as follows

Pursuant to the terms and conditions set forth below, [Colonial] hereby
deliver[s] to [BOA], as Custodian for [Ocala], with this letter, the [Pardiad
Mortgage Loans].By taking physical possession of this Bailee Letter, the
[Participated Mortgage Loans] and other loans documents, [BOA] hereby
agrees ands bound:

I. to hold in trust, as bailee for Colon{l the
[Loans]..., subject to the direction and control of Colonial until
[BOA's] status as bailee is terminated...;

il to not release or deliver...the [Loans]...to
[TBW]...which release, delivery or other action could cause the
security interest of [Colonial] to become unperfected or which
could otherwise jeopardize the perfected security interest and/or
title and ownership interest of [Colonial] in the Loan(s);

Iv. to return the [Loans] immediately to
Colonial [] upon receipt of a written or telephonic request by
Colonial...;

V. not to honor request or instructions from
[TBW] relating to any [Loans]...;

Vi. immediately upon[Ocala’s] acceptance or
rejection of the Loan(s) for purchase, and in any event within
forty-five (45) days after the date of delivery of this Bailee Letter
to either (A) remit the [sales proceeds] to Colonial or (b) [SIC]
return the [Loans] to Colonial;

By your acceptance of the enclosed [Loans], you are bound by the terms,
provisions and conditions of this Bailee Letter. We request that you
acknowledge receipt of this Bailéetter and the enclosed [Loans] by signing
in the space provided at the bottom of this Bailee Letter and returning it to

a The parties do not explain why it was Colonial rather than TBW who traedfthe loans, as the Custodial
Agreement cotemplated.

56



Colonial...(but your failure to do so in no way compromises the terms,

provisions and conditions of this Bailee Letter or nullifies yagreements

resulting from your acceptance of the enclosed [Loans], as set forth in this

Bailee Letter.
(Dkt. No. 36, Myles Decl., at Ex. B; Dkt. No. 25 at {)33he FDIC claims that the 4,808
Participated Mortgage Loarbkat are the subject @l Counterclaims were transferred to BOA
pursuant tdhe abovdisted terms of the Bailee Lettegget Colonial never received payment for
its ownership interest in those Loankl.(at § 39.). As such, the FDIC asserts, BOA breached the
terms of the bailment b&een the parties.

BOA argues that Counts 6 through 12 must be dismissed becauseil{é)extenthat
the FDIC argues that the Bailee Letters modified, amended or sdpérsee Custodial
Agreement, thaargument fails as a matter of blaeiter contract lawpr (2) to the extenthat
the FDIC argues that the Custodial Agreement and Bailee Letters can be harmthazed
argument similarly fails because the Letters contradict material terms ofCuistodal

Agreement. $eeDkt. No. 36 at 22-23.).

a. Whether the Bailee Letters Are EnforceableContracts between
Colonial and BOA

BOA argues that the provisions of the Bailee Lstigmn which the FDIC relies for its
breach of bailment claims araconsistent with the Custodial Agreemeand therefore each
claim must be dismissedBOA contends that the “broad strust and terms” of the Bailee
Lettersare inconsistent witustodial Agreement becaudeyread as thougBOA'’s custodial
duties were oed only to Colonial, and not divided with a duty to TBW (as provided for in the
Custodial AgreementAs an example of this, BOA points to thevisionsof the Bailee Lettex
that require BOA to “hold in trust, as bailee for Colorjjalthe Loans]..” and prohibit BOA

from releasing the Loans to TBW if “doing so would jeopzedihe security interest of
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[Colonial],” and further prolbit BOA from “honor{ing] requests or instructions from [TBW)]
relating to anyfLoans]....” (SeeDkt. No. 36 at 29 (quoting thBailee Letterat { 2(i)(ii), and
(v).).

BOA argues that these terms directly contratliet Custodial Agreement, which require
BOA to act as the Custodialgént andBailee for both Colonial and TBW, referring the Court to
the provisions of th€ustodial Agreement that state that BOAappointed as “Custodian...by
each [Colonial] and [TBW] as its agent and bailee hereundedfurtherstatethat BOA “shall
retain possession and custody [of theang solely for the exclusiveuse and benefit of
[Colonial] and [TBW],” and authorize BOA to act on the instructions of both Colonial Bhd. T
(Id. at 28-29 (quoting the Custodial Agreement, 1 2, 4B and 7).).

According to BOA, these inconsistencies render the Bailee Letersforceablenoting
that it is “hornbook law” that a party cannot unilaterally supersede or amendeamagtBOA
claims that Florida courts have rejected similar tactics by parike attemptedo modify
governing contracts with unilateral form lette (d. (citing Gulf Power Co. v. Coalsales I,
L.L.C, 661 F. Supp. 2d 1270, 1279 (N.D. Fla. 2009) Hed/kirk ConstrCorp. v. Gulf Cnty
366 So.2d 813, 815 (Fla. Dist. Ct. App. 1979).). BQ®haintainsthat a recent district court
decision from the Nitn Circuit, FDIC v. First Am Title Ins. Co, No. SACV 160713 DOC
(MLGx), 2011 WL 3737435 (C.D. Cal. Aug. 24, 2011), is directly on pdinist American
involved a loan transaction in which IndyM&ank was the lender and First American Title
Insurance Company (“First American”) was the closing agdntat *1. The FDIC, as receiver
for IndyMac Bank, sought to enforce negotiated Closing Instructions betiweguartiesand
First Americanargued that a prprinted Funding Letter that First Americancluded with the

closing documents served to modify the Closing Instructiohdn granting summary judgment
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for the FDIC, thedistrict court held that the Funding Letter did not modify the Closing
Instructions for several reasons. First, tbeurt noted that nothing in the Funding Letter
purported to modify the Instructionid. at *5-6 (stating that “[if First American were truly
modifying [the] Closing Instructions, would have specifiedxactlywhat provisions to which it

did not agreeand would have indicated so on the Closing Instructions document)itself
(emphasis in original). Second, the court noted that the Funding Letter was not supported by
additional consideration to IndyMac foFirst American’s purported release from the Closing
Instructions.Id. at *6. Lastly, he court rejectedrirst American’sargument that merely by
funding the loan, IndyMac performed under the Funding Letter and had thereby ddtepte
terms.ld. at *7.

BOA argue that the same is true in this case. It asserts that the Bailees,Udteethe
Funding Letter irFirst American makeno mention of any intent, much less “specific intent,” to
modify the Custodial Agreement. (Dkt. No. 36 at 26.). NothdoBailee Le#rs offer any sort of
additional consideration for the reduction of BOA’'s or TBW's rightsder the Custodial
Agreement In addition, BOA argueshé FDIC does not allege in theodhterclaims that BOA
ever signed, acknowledged, or even read the Baileerkeffherefore, BOA argues, tttourt
cannot enforce the terms of the Bailee Lsttever the negotiated terms of the Custodial
Agreement because to hold otherwise “would afford too little recognition to thedmtb@ments
and the overall character of the transactiofd” at 27 (quoting?ioneer Commercial Funding
Corp. v. Am Fin. Mortg. Corp, 579 Pa. 275296 (Pa. 2004).)Finally, BOA argues thathe
Custodial Agreement contaims integration clause thatohibits unilateralamendments to the

Agreement. Id. at 24 (citing the&Custodial Agreemerat 9 17C).).
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In response, the FDI@rguesthat the Counterclaims allege factual allegationficseit
to state a claim thabailments existed betweerColonial and BOAand that thee bailmens,
established pursuant to the termsttté Bailee Lettersrepresennew, independeragreemerst
between Colonial and BOA that aseparate from the Custodial AgreemeBedDkt. No. 41 at
10.). The FDICmaintainsthat the fact that BOA did not sign the Bailee Letters is not fatal to the
enforceability of the agreemertiecausd-lorida does not require a countersignature on a bailee
letterin order to create a bailmer(td. at 10 (citing Fla. Stat. Ann. § 679.3131, comment 9; 4
James JWhite, Robert S.Summers & Robert A. Hillman Uniform Commercial Codg 31-8
(6th ed.)). Instead, the FDIC argues, acceptance ottiateral documents constitutes assent to
the terms of the bailee letteld. (citing Goldman Sachs MortgCo. v. Natixis Real Estate
Capital, Inc, No. 0602359/2007, 2008 WL 1999522 (Trial Ordéh)Y( Sup. Ct. Apr. 30, 2008)
(“The standard practice in the [mortgage warehouse lending industry] is not to require a
countersignature on the bailee letter...[the] acceptance of the collatetmheltis constitutes
assent to the terms of the bailee letter...”).). Here, BOA accepted the terms ofl¢eclLB#iers
when it acceptedhe Loans under cover of the Letters, held them in trusttl@mremitted
payment to Colonial (until the alleged brepcmce the Loans were sold to Ocalal. @t 13
(citing Counterclaims| 31, 36 and 42).).

What is morethe FDIC argues, the Bailee Letters expressly stated that acceptance of the
Loans transmitted umd the Bailee Letter constitutedceptanceand failng to countersign the
Letter “in no way...nullifles [BOA’s] agreements resulting from [BSRacceptance of the
enclosed Note(s)...1d. at 12 (citingBailee Letteratp. 2).). The FDIC claimshatthis provision
of the Bailee Letters is consistent with thgeuof bailee letters in the mortgage warehouse

lending industryas a wholeand is reflected in Florida’s statutes, which allow a mortgage
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warehouse lender who transfers mortgage notes to a custodian pursuant tolattesileeretain
its perfected secity interest in the notes, as long as the lender ingtdibe bailee to hold the
collateral for the benefit of the lendetd.(at 13 (citing Fla. Stat. Ann. 8 679.3131(8), n. 9
(“Requiring [lenders] to obtain authenticated acknowledgments ...would be undulybonake
and disruptive of established practices?))

In the alternative, the FDIC argues that the Bailee Letters operated iy thederms of
the Custodial Agreement, and B@Aacceptance of the Bailee Letters in the ordinary course of
business without objection formed either “(i) an ‘agreement in writing’ thatrimes the
integration clause in the Custodial Agreement or (ii) an amendment of the Busipdement
through course of performance.” (Dkt. No. 41 at 28.).

The Murt concludes that the FDIC has alleged facts sufficient to sgausibleclaim
for breach of bailmenflo create a bailment under Floridav, there must bgl) the delery of
abailor’'s property to dailee; (2) acceptance of the property by the bailee; and (3) an agreement,
either express or implied, to use the property for a particular purpose anedistierer it to the
bailor. See Monroe Sys. for Bus., Inc. v. Intertrans Go8p0 So.2d 72, 7576 (Fla. Dist. Ct.
App. 1994); 46Am. Jur. Proof of Fact8d 361(1998) Here, the FDIC alleges thdf) Colonial
delivered the Loanm questionto BOA under cover of Bailee Letter (Dkt. No. 25 at 1 31); (2)
BOA accepted the Loan&l( at § 43); and (3) BOA agreed to hold the Loans, and within 45 days
of delivery,to either remit payment for the Loans or return the Loans to Col{diaht § 33.).
Thesefactual allegationsre sufficientto state gplausible claim that a separate, independent
contrad for bailmentexisted between the parties.

Moreover, the Court is not persuaded that the terms of the Bailee Lettersaliyater

conflict with the terms of the Custodial Agreement. The Custodial Agreemeqtiuneally
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states that BOA’s duties with respéotTBW and Colonial are limited to the extent of each of
TBW’s and Colonial’'s respective ownership inteseist the Loans.See, e.g the Custodial
Agreementat Fifth WHEREAS Clause (stating that BOA is authorized to act as TBWIs an
Colonial's custodialagent and baileetd the extent of their respective ownership inter@sts
[the] Participated Mortgage Loans”) (emphasis addsel; alsod. at I 4B (“...the Custodian
shall retain possession and custody thereof solely for the exclusive use anddf¢@efonial]

and [TBW] (o the extent of their respective ownership interests in the Participated Mertgag
Loang as the agent and bailee of [Colonial] and [TBW], and for purposes of perfecting
[Colonial’s] and [TBW'’s] ownership interest in the [Loans]....”) (emphasis a@yftfeSimilarly,

the Bailee Letters acknowledge that Colonial has only a “participatioafestt in the Loans.
(See Bailee Letterintroductory paragraph “[Colonial] owns a participation interest in the
Loan(s) and the proceeds thereof...”). Aatingly, the Bailee Letters can be read to aftedy
Colonial's participation interest in the Loans, thereby leaving unafféd@atl’s interest in the
Loans and BOA'’s obligations thereto under the Custodial Agreement.

What is more, the Custodial Agreemigives Colonial the power to direct BOA'’s actions
towards the Loans on behalf of TBWSge Custodial Agreemeat f 2 “[TBW] hereby
irrevocably appoints [Colonial] as its attorney in fact and agent...to takactioy and give any
direction hereunder onebalf of [TBW] with respect to [TBW’s] interest in any [Loan], and
[BOA] shall be entitled to rely on [Colonial’s] directions and instructions on behatelf and
[TBW]"). As such, Colonial’s use of the Bailee Letters can be read as gramesistentvith the
terms of the Custodial Agreement. At a minimum, these provisions create agudaynbiat

cannot be resolved on a motion to dism&=se Novoneuron Inc. v. Addiction Research Inst., Inc

2 It is undisputed thaat the time the Loans were transferred to BOA pursuant to the Calséaieement,

Colonial had a 99% participation interest in the Loans and TBW retainediatdi¥#st.(Dkt. No. 20 at { 43; Dkt.
No. 25 at 7 11.).
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326 F. App’x505, 508509 (11th Cir. 2009) (trial court erred in granting motion to dismiss for
failure to state a claim when disputed contract was susceptible to tweedtfinterpretations,
each one of which was reasonably inferred from the terms of the contract).

Nor is the Court persuaded BOA’s argument thaParagraph 17®f the Custodial
Agreement bars the creation of a separate agmeParagraph 176ates:

Entire Agreement This Agreement contains the entire agreement and
understanding among the parties hereto with respect to the subject matter
hereof and supersedes all prior and contemporaneous agreements
understandings, inducements and conditions, express or implied,orwral
written, of any nature whatsoever with respect to the subject matter hereof
including any prior custody agreements. The express terms hereof @nrol
supersede any course of performance and/or usage of the trade inconsistent
with any of the terms heof. This Agreement may not be modified or amended
other than by an agreement in writing.

(Custodial Agreemenf] 17C.) (emphasis addedlhe plain language of this provision precludes
only agreements made prior to, or contemporaneously with, the Calsfggtieement. Because
the Bailee Letters were issued after the parties executed the Custodiamagtghe frst
sentence of paragraph 17C is inapplicable to the present situdtiodoesthe last sentence of
paragraph 17Cwhich refers to “modified oamended necessarily bathe creation of an
entirely new agreement. On the briefing before it, the Court is not persuadedetiegawas a
meeting of the minds that this last sentence was meant to exclude an entirelyreemweag
between the paes inperpetuity.

Likewise, BOA’s argument that the Bailee Letters did not create a bindiregraent
because they were not signed by BBAinavailing.A countersignature on a bailee letter is not
required to form a contrackee, e.g., Goldman Sachs Mortg.,@2908 WL 1999522 (a bailee’s
failure to countersign a bailee letter does not make bailment unenforceable asraofatt);

Fla. Stat. Ann. $79.3131, comment 9; 4 Whit8ummers & Hillman, supra8 31-8. Instead,
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acceptance can be conveyed thropghformanceor implied from the circumstanceSee8A

Am. Jur. 2dBailments8 38 (2012)8 C.J.SBailments§ 25 (2012)“If the contract is in writing,

its enforceability is not affected by the fact that it is not signed[A’contract may be binding

on a party despite the absence of a party’s signature. The object of a signdturghasv
mutuality or assent, but these facts may be shown in other ways, for examgie, dts or
conduct of the partiesGateway Cable T.VInc. v. Vikoa Constr. Corp253 So.2d 461, 463
(Fla. Dist. Ct. App. 1971)Indeed, the Bailee Letters themselves provide that BOA became
“bound by the terms, provisions and conditions of the Bailee Letter” by itegtamace of the
[Participated Mortgag Loans].” Dkt. No. 36, Myles Decl., Ex. B at p. 2.).

Moreover, he cases cited by BOdo not support its motion. First, their applicability to
the present situation is limited becaubey do not involve the use difailee letters in the
mortgage warehase lending industrwhich, the FDIC correctly points out, receives special
statutory treatment because of the nature of the ind&ey.e.g Fla. Stat. Ann. 8 679.3131(8),
n. 9 (noting that “[rlequiring [lenders] to obtain authenticated acknowledgmentsuld be
unduly burdensome and disruptive of established practices” in the warehousg Ieddstry).).
The @ses are distinguishable in other wags well. For example, BOA’seliance onFirst
Americanis misplaced. First, importantlysirst Americanwas decided on summary judgment.
2011 WL 3737435 at *2. The decision is replete with refereteise fact that there was “no
evidence” to support First American’s position that the agreement in question hadneseied.
Id. at *4. Here, theFDIC is notrequired to produce such evidenoeorder to defeat BOA’s
motion to dismissSecond the question irFirst Americanwas whether the existing contract
between the partiesthe closing instructionshad been modified by a later agreemetite

funding letter.ld. Here,the FDIC maintains that the Bailee Lesteepresent new, independent
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contracts between Colonial and BOAhat are separate and distinct from the Custodial
AgreementAs such, thd=irst Americancourt’s conclusion that the funding letter did not clearly
evidence the parties’ intent to modify the closing instructions is inapplicable tpréisent
situation. LikewiseGulf Power Co. v. Coalsales I, IQ, 661 F. Supp. 2d 1270 (N.D. Fla. 2009)
and Newkirk Constr Corp. v. Gulf Cnty 366 So. 2d 813 (Fla. Dist. Ct. App. 197&)e
distinguishable on the same grounds.

BOA refers thisCourt to a Pennsylvania case for the proposition ¢haiailee letter
cannot supersede an existing agreement. (Dkt. Naat38%627 (citing Pioneer Commercial
Funding Corp. v. AmFin. Mortg. Corp,, 579 Pa. 275 (Pa. 2004).). Howeude Pioneercourt
merely madea passing reference to this issue and specifically limited its finding to “the
circumstances presented” in that caBmneer 579 Pa. at 296 (reversing and remanding for
entry of judgment notwithstanding a jury verdict in favorbaink). And again, the sue was
decided after the parties had the benefit of discovery.

Therefore, construing the Counterclaims in the FDIC’s favor as thist@ust do in
deciding BOA'’s Rule 12(b)(6) Motion, this Court concludes that the FDIC has plaafiddyed
the existence of a new contract pursuant to the Bailee LeBeesSierra Equity Grp., Inc. v.
White Oak Equity Partners, LL@G50 F. Supp. 2d 1213, 1228 (S.D. Fla. 2009) (noting that
whether the contract was accepted is a question of fact that cannot be resolved on aomotion t
dismiss).

b. Whether the Breach of Bailment Counterclain&ate aClaim for Relief

Next, BOA argues that even if the Bailee Letters constitute valid, enforceab&ramts

between the p#es, the individual bailment Counterclaims fail to state a claim upon which relief

may be granted. BOA moves to dismiss Counts 6 and 7, alleging that the provigium8ailee
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Letters on which the FDIC bases these claims are inconsistent with tisedkthre Custodia
Agreement, and thereforanenforceable. This argument fails for the reasons discusdbe
previous section. BOA’s motion to dismiss Counts 6 and 7 is denied.

In Couns 8and 9 the FDIC alleges thatinder the terms of the Bailee Letters, BOA was
obligated to either remit to Colonial tpeoceeddor thesale of the Participated Mortgage Loans
or to return the Loans to Colonial within 45 days ofithieation of the bailment.§eeDkt. No.

25 at 91 107 112, and 113.). The FDIC alleges that more than 45 dayspassed sincéhe
4,808 Participated Mortgage Loans were transferred to BOA, and BOA hastmated the
Loans,nor has it remitted thproceeddor the4,808Loans to Colonial, an amount that the FDIC
alleges is approximately $898,873,958&1. (at § 108.). The FDIC alleges that this failure
constitutes a breach of the bailmeid. &t 9 109.).

In moving to dismiss CoustBand 9 BOA mischaracterizes the clagas a demand that
BOA “pay” the sale proceedsDkt. No. 36 at 3132.). It argues that neither the Custodial
Agreement nor the Bailee Letters require BOA to “pay” for the Loans. Th€ Riakeso such
claim. To the contrary, the FDlalleges that BOA breached the bailment by failing to either
“remit”, i.e., transmit, thesale proceed$o Colonial or return the Loans (with Calal's
ownership interest intactvithin the 45 day timeframé¢Dkt. No. 25 at § 108.). The FDIC alleges
thatBOA's failure to comply with this obligation under the Bailee Letters laasadjed Coloal
in the amount of nearly $lilloon. These allegations are sufficient to state a claim for relief.

BOA alsomaintains that it returned theoans to Colonial. (Dkt. No. 36 at -&3.). This
argument borders on farcical. As the FDIC correptgintains BOA did not “retun” the Loans
to Colonial in Colonial'scapacity as owner of the Loans, but sent them to Colonial’'s Trust

Department in Colonial’s capacity as custodianFreddie Mac. What is more, BOwturned
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“qualitatively different [L]Joans,” that araow “owned by Feddie Mac.” (Dkt. No. 41 at 36; Dkt.
No. 25 at | 38. Again, the FDIC has alleged factual allegations that are sufficient toastate
claim for relief.Accordingly, BOA’s motion to dismiss Counts 8 and 9 is denied.

In Count 10, the FDIC alleges that BOA breached the bailment agreement iy taili
subordinate its alleged interest in the Participated Mortgage Loans to Casloniatest. (Dkt.
No. 25 at 11 11820.). The FDIC alleges thdtbased in part on the allegations of BOA’s
Amended Complaint, BOA has asserted alleged interest of its own which B@ws dia be
superior to, rather than subordinate to, Colonial’s interest in the Participatedafiéotigans.”

(Id. at T 119.). The FDIC asserts that by hngghese claims, BOA has breached the bailment.
(Id. at 7 120.).

BOA counters that it does not assert any interest in the Loans on its own [iadtalNd.

36 at 34.). Rather, it brings theskaims in its representativeapacity on behalf of Ocala, DB
and BNP. [d.). Contrary to BOA'’s assertion, the record is ot#arthat BOA is not asserting
any interest of its own in the Loans. For instanceitdropposition to the FDIC’s motion to
dismiss the Amended Complaint, BOA argues that it seeks tmvec for losses incurred by
Ocala “includinglosses incurred by all investors in the Ocala facility and by BOA itg&lkt.

No. 35 at 18) (emphasis in original). BOA states further that it “scarglaidministrative remedy
for Ocalaand all parties with interests in Ocala assets, including Ocala’s investors and BOA
itself.” (Id.) (emphasis in original). In addition, the proofs of claim state “[tlhe tax ID number
shown is for [BOA].Many of the clains described in this proof of claim, however, are made by
[BOA] in its capacity as Trustee on behalf of the secured parties with regsg@uaia Notes].”
(Dkt. No. 20 at Ex. An. 1.) (emphasis added). This statement indicates that asteastdf the

claims in the proofs of claim were brought by BOA on behalf of its own purported intetést i
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Loans.Accordingly, the FDIC has stated a plausible claim that BOA breachduhtiment by
failing to subordinatés interest in the Loan® that of Colonial. Count 10 will not be dismissed.

In Counts 11 and 12, the FDIC alleges that BOA exercised its alleged rigfntespect
to the Participated Mortgage Loans without first receiving written authorizédi@o so from
Colonial and, instead, acted pursuant to instructions from TBW. (Dkt. No. 25 at 1@ 2%d
130-131.). The FDIC asserts that these actions breached the terms of thenbditmat {9 127
and 132.)BOA counters that the requirement to seek written authorization from Colefoakeb
actingand the prohibition from following TBW'’s instructions are inconsistent with thragef
the Custodial Agreement and therefore cannot be the basis for a clahdbrThis argument
fails for the reasons discuskabove at Section IV.D.3.80A’s motian to dismiss Counts 11
and 12 is denied.

4. Whether e Tort Counterclaims Fail As a Matter of Law

The final four Counterclaims against BOA sound in tort. The FDIC alleges that BOA
breached its duty of care asl@ual’s agent, as well as its fiduciary duties of care and loyalty to
Colonial, by pledging the Participated Mortgage Loans as colldtertde Ocala Noteand then
selling them to Freddie Mac without first ensuring that Colonial was fae#DKkt. No. 25 at 1
135-137, 140142, and 14847.). The FDIC also asserts that BOA breached its duty of care
underacommon law bailment by encumbering the loans and selling them to Freddiddiac. (
11 156153.). BOA argues that these claims must be dismissed for two reasons: (1) the@conom
loss doctrine bars the tort claims, and (2) the Custodial Agreement limits lhd@e80A’s tort

liability.
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a. Whether the Economic Loss Doctrine Bars the Tort Claims

“The economic loss rule is a judicially created doctrine that sets forth the stenwras
under which a tort action is prohibited if the only damages suffered are econesas.lindem.

Ins. Co. of N. Am. v. AnAviation, Inc, 891 So.2d 532, 536 (Fla2004). One of the
circumstances which the economic loss doctriapplies is “when the parties are in contractual
privity and one party seeks to recover damages in tort for matters ausgiofjtbe contract.1d.

The economic loss doctrirfes designed to prevent parties to a contract from circumventing the
allocation of losses set forth in the contract by bringing an action for economim ltzst.” Id.

Any recovery in tort “requires proof of facts that are distinct fromdred contract.'Invo Fla,

Inc. v. Somerset Venturer, Inc751 So.2d 1263, 1265 (Fla. Dist. Ct. App. 200@&¢cord
Electronic Sec. Sys. Corp. v.Bell Tel. andTel. Cao, 482 So2d 518, 519 (Fla. Dist. Ct. App.
1986).

BOA argues that the only loss asserted by the FDIC is the loss of the 4,86 d&ad
Mortgage Loas, for which Colonial should have been paid a Takeout Amount of $898,873,958.
BOA maintains that é&cause Colonial was entitled to this Takeout Amount owlyittue of the
written agreements between the partike allegedlamages fall squarely withingtdefinition of
economic losses barred by the economic loss r@leeDkt. No. 36 at 389.). The FDIC
counters that this argument is not ripe fiewiew at this stagen the litigationbecause BOAas
moved to dismiss the FDIC’s breach of contract clagmd Federal Rulef Civil Procedure
8(d)(3) expressly permits a party to plead claims in the alternative, evee ildims are

inconsistent. $eeDkt. No. 41 at 39.)
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The Court agreesAt this early stage of the litigation, ti@ourt finds that the tort claims
are adequately pled and not barred by the economic loss doctrine. To the extentakiatyds
further case development shdvatthe duties allegedly breached by BOA are in fact based on or
inextricably intertwined withvalid written agreements between Colonial and BOA, Gloairt
will revisit the issueBd. of Trs. of the City of Lake Worth Emps.” Ret. Sys. v. Merrill Lynch
Pierce Fenner & Smith, IncNo. 3:10-cv—845-J-32MCR2011 WL 2144658 at *4 (M.D. Fla.
May 31, 201); see also Scott v. District of Columpid01 F.3d 748, 753 (D.CCir. 1996)
(stating that plaintiff can properly plead alternative theories of lighbitégardless of whether
such theories are inconsistent with one anotiihinson v. District of Colabig 736 F. Supp.
2d 254, 2@ (D.D.C. 2010) (“Federal Rule of Civil Procedure 8(d)(3) permits a plaintiff tadple
inconsistent claims in support of alternative theories of recovery...”).

b. Whether the Custodial Agreement Limits BOA’s Tort Liability

BOA's final argument is that the Custodial Agreement precludes tort liability for BOA.
(SeeDkt. No. 36 at 40.). As discussexliprg BOA contends that the Custodial Agreement
expressly limits BOA'’s liability to breaches committed through “gross neglegem wilful
misconduct.” [d. citing theCustodial Agreemerdt 1 10A, 11.). BOA argues that the FDIC
seeks to do an “endin” around this contractual limitation by alleging breaches of- non
contractial tort duties, none of which amount to gross negligence or willful miscondigt. (
Thereforg BOA argues, the tort claims must be dismissed as a matter of law.

BOA'’s argument fails for two reasoriSirst, as discussed in Section IV.D.4upra the
exculpatory clauses in the Custodial Agreement are simphandaguousto effectively limit
BOA's liability. Second, the claims in Co@ntlaim 13 through Coumtrclaim 16 relate to the

bailment relationship created by the Bailee Letters, not the CustodialmgmneeAs discussed in
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Section 1V.D.3.3.suprg the FDIC has plausibly statethat the Baile Letters created a new
agreement between Colonial and BOA thatinslependent of the Custodial Agreement.
Accordingly, BOA’s motion to dismiss Couwartlaimsl3 through 16 is denied.

V. CONCLUSION

A. As to the FDIC’s Rule 12(b)(1) Motion to Dismiss the Court Finds and Rules as
Follows:

1. BOA did not oppose the portion of th&IC’s Rule 12 (b)(1) Motion seeking
dismisal of the equitable relief claims (Counts IlI, IV, and VII) for lack of subject matter
jurisdiction Accordingly, the Court treats this portion of thetion as conceded and hereby
GRANTS:It as toCounts I, IV and VII;

2. BOA failed to exhaust Ocala’s administrative remedies under FIRREA.
Accordingly, this Court lacks subject matter jurisdiction over any portiorhefrémaining
claims that seek relief on behalf of Ocakeccordingly, the Court GRANTS the FDIC’s Rule
12(b)(1) Motion to the extent that the Amended Complaint states claims on behalfaf Ocal

3. BOA has standing under the Ocala FacilitycDments to bring claims on behalf
of itself andOcala’s investors. Accordingly, this Court has subject matter jurisdictiontbge
remaining claims to the extent that BOA seeks relief on behalf of itselfrabehalf of DB and
BNP. The Court DENIES theC’s Rule 12(b)(1) Motion to the extent that it seeks to dismiss
such claimson grounds of lack of standing;

4, The proofs of claim alleged sufficient factual allegations to administratively
exhausBOA's claims for civil conspiracy and actual and condike transfer. Accordingly, this
Court has subject matter juristan over Counts IX, X, and Xl and DENIES tk®IC’s Rule

12(b)(1) Motion as to these Counts;
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B. As to the FDIC’s Rule 12(b)(§ Motion to Dismiss the Court Finds and Rules as
Follows:

1. BOA pled fraud (Count V) with the requisite specificity under Fed. R. Civ. P.
9(b). Accordingly, the FDIC’s Rule 12(b)(6) Motion is DENIED as to Count V;

2. BOA alleged sufficient facts to state a plausible claim for fraudulent transfer
(Counts IX and X). Accordingly, the FDIC’s Rule 12(b)(6) motion is DENIED as to Cd¥nts
and X;

C. As to BOA’s Rule 12(b)(6) Motion to Dismissthe Court Finds and Rules as Follows:

1. The FDIC alleged facts sufficient to state claims for breach of Gstodial
AgreementCounterclaims * 2, and 4. These ©unterclaims are not barred by the exculpatory
clauses contained in the Custodial Agreement and otherwise sufficiently elédgns for relief.
Accordingly, BOA’s Rule 12(b)(6) Motiors DENIED as to Counterclaims-12, and 4;

2. The FDIC failed to allege which statute BOA allegedly ran afoul of in
administering its obligations under the Custodial Agreement. As such, Counterclails t8 fa
state a claim upon which relief may be granted. Accordingly, BOA’s Rule (62(®)otion is
GRANTED as to Counterclaim 3;

3. The FDIC alleged facts sufficient to state claifs breach of bailment
(Counterclaims 6-— 12). Accordingly, BOA’'s Rule 12(b)(6) Motion is DENIED as to
Counterclaims 6 — 12;

4, The FDICalleged facts sufficignto state claims for tort liability against BOA
(Counterclaims 13- 16). Neither the Economic Loss Doctrine nor the exculpatory clauses in the
Custodial Agreement bar such claims. Accordingly, BOA’s Rule 12(b)¢gjon is DENIED as

to Counterclaims 13 — 16.
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An appropriate Order accompanies this Memorandum Opinion.

W

Dated thislOthday ofDecember2012.

Barbara Jaobs Rothstein
U.S. District Court Judge
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