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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM BOYKIN, et al,
Plaintiffs,
V. Civil Action No. 10-1790 (PLF)

VINCENT GRAY,

Defendant.
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OPINION
This matter is before the Court on District of Columbia’smotion to
dismiss, or, in the alternative, for summary judgnteffhe plaintiffs are a group of
homeless men who claim that the Distgatlosure of La Casa Sheltemere they
frequentlystayed hascause a disparate impact on African Americans and Hispanics in
violation of the Fair Housing A¢tFHA") , 42 U.S.C. 88 360&t seq Based on this
alleged violation, the plaintiffs seek compensatory and punitive damages, as well as a

injunction requiringhe District of Columbia to restablisremergencyhelter housing in

! The papers reviewed in connection with this matter include the following

the defendant’s motion to dismiss, or, in the alternative, for summary judgment’{*MSJ
[Dkt. No. 78]; the plaintiffs’ opposition (“Opp.”) [Dkt. No. 85-2]; the defendant’s reply
(“Reply”) [Dkt. No. 89]; the defendant’s statement of material facts (“D&ftst. of
Material Facts”) [Dkt. No. 78]; the plaintiffs’ second amended complaint (“2d Am.
Compl.”) [Dkt. No. 74]; the plaintiffs’ exhibits to the second amended complaint [Dkt.
Nos. 74-1, 74-2]; additional exhibits submitted by plaintiffs [Dkt. Nos. 42-2, 84-1];
Declaration of Fred Swan, Nov. 29, 2010 (“Swan Declaration No. 1”) [Dkt. No. 27-1];
Declaration of Fred Swan, Oct. 19, 2012 (“Swan Declaration No. 2”) [Dkt. No. 78-2];
District of Columbia Draft FY 2011 Federal Payment Budget Justification ¢8ud
Justification”) [Dkt. No. 27-3]; Special Warranty Deed [Dkt. No. 27-5]; and additional
exhibits submitted by both parties, though not cited in this Opinion.
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the area where La Casa was locatead Am. Compl. 11 80-81, 94-99. dn earlier
decision denying the District's motion to dismiss this claime Court concluded that the
plaintiffs had plausibly statedpima facieclaim for disparate impact based on race

under the FHA.SeeBoykin v. Gray, 895 F. Supp. 2d 199, 211{4D.C. 2012).

Having already analyzed theapitiffs’ claim under Rule 12(b)(6) of thiéederal Rulsof
Civil Procedure, and no new arguments having been proffered supporting distiméssal,

Court will address onlthe defendant’'srguments for summary judgment.

I. LEGAL STANDARD
A motion for summary judgment must be granted if “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the
affidavits, if any, show that there is no genuine issue as to any materiaidabiaa the

movant is entitled to judgment as a matter of laiderson v. Liberty Lobbyinc., 477

U.S. 242, 248 (1986%eeFeD. R.Civ. P.56(a), (c). A disputed fact is “material” if it

“might affect the outcome of a suit under governing law.” Holcomb v. Powell, 433 F.3d

889, 895 (D.CCir. 2006). A dispute over a material fact is “genuine” if it could lead a
reasonable jury to return a verdict in favor of the nonmoving p&#gScott v. Harris,

550 U.S. 372, 380 (2007); Holcomb v. Powell, 433 F.3d at @98&ourt makng this

determinatiormust avoid making any credibiligvaluations of its own and must weigh
the evidence presented by each party in the light most favorable to the opposging part

Anderson v. Liberty Lobhyinc., 477 U.S. at 255Czekalski v. Petergt75 F.3d 360, 363

(D.C.Cir. 2007).
An opposition to a motion for summary judgment must point to genuine

issues of material fact supported by competent ecel®eyond mere supposition.



Matsushita Eledndus. Co. v. Zenith Radio Corp., 475 U.S. 574, 586 (13&#Smith

v. Janey, 664 F. Supp. 2d 1, 7 (D.D.C. 200%he normoving party’s opposition . . .

must consist of more than mere unsupported allegations or denials and must be supported
by affidavits, declarations or other competent evidence séttittgspecific facts

showing there is a genuine issue for trial.”). If the non-mosatidence is “merely

colorable” or “not significantly probative,” summary judgment may be granted.

Anderson v. Liberty Lobby, Inc477 U.S. at 249-5@eeSoott v. Harris 550 U.S. at 380

(“Where the record taken as a whole could not lead a rational trier of fact toffitiee f

nonmoving party, there is ‘no genuine issue f@a.t”) (quoting Matsushita Elec. Indus.

Co. v. Zenith Radio Corp., 475 U.S. at 587 S]ummary judgment is requirédgainst a

party who fails to make a showing sufficient to establish the existerazeaément
essentiato that party’s case, and on which that party will bear the burden of proof at

trial.” Paige v. DEA665 F.3d 1355, 1358 (D.C. Cir. 2012) (quoting Celotex Corp. v.

Catrett 477 U.S. 317, 322 (1986)

II. DISCUSSION
A. Disparate Impact Under the Fair Housing Act

In its earliedecisionanalyzingthe plaintiffs’racebasd disparate impact
claim under aRule12(b)(6)standardthe Courarticulated the basigoverninglegal
framework. There, the Court noted that the D.C. Circuit is the only court of apibadls
hasnotyetdecided on thavailability of disparate impact claims under the FH2oykin
v. Gray,895 F.Supp. 2d at 211Each of the other eleven circuits has held thastarite
affords plaintiffs theability to proveFHA violations on the theory of disparate impact.

2922 Sherman Ave. Tenants’ Ass’n v. Dist. of Columbia, 444 F.3d 673, 679 (D.C. Cir.




2006). On two occasions, our circuit has analyzed such claims under the assumption that

they are cognizabjevithout deciding the questioreeGreater New Orleans Fair

Housing Action Ctr. v. U.S. Dept. of Housing & Urban Dev., 639 F.3d 1078, 1085-88

(D.C. Cir. 2011); 2922 Sherman Ave. Tenants’ Ass’n v. Dist. of Columbia, 444 F.3d at

678-82°

Other circuits have establishadonsiderable body of case law analyzing
disparate impact claims based on race under the FHA. These cases have daveloped
variants of disparate impact theoftglisproportionatesffect’ and “segregative effect

Boykin v. Gray, 895 F. Supp. 2d at 211-14. Under the fisiprove a disparate impact

claim . . . a plaintiff must first demonstrate that the challengedypotipractice has a

disproportionate effect on a protected clfadd. at 211 (quoting 2922 Sherman Ave.

Tenaits’ Ass’n v. Dist. of Columbia, 444 F.3d at 679). Under the second, “if [a decision]

perpetuates segregation and thereby prevents interrasadiation it will be considered
invidious under the Fair Housing Act independently of the extent to which it produces a

disparate effect on different racial grotpsd. at 213 (quotingsraoch Assocs? 33, L.P.

v. Louisville/Jefferson Ciy. Metro HumarRelations Comm’n508 F.3d 366, 378 (6th

Cir. 2007)).
Demonstrating disparate impactder either frameworkowever, does

not leadmmediatelyto a defendant’s liability under the FHRather, after plaintiff

2 On February 15, 2013, the United States Department of Housing and

Urban Development issued a final rule establishing that disparate impact ataims
cognizable under the FHA. 78 Fed. Reg. 11460 (Feb. 15, 2013) (codified at 24 C.F.R.

§ 100.500 (2013)). On June 17, 2013, the Supreme Court granted certiorari on this same
guestion. Petition for Writ of Certiorari, Township of Mt. Holly, N.J. v. Mt. Holly

Garden Citizens in Action, Inc., (No. 11-150d@)antedin partby 133 S. Ct. 2824 (2013)
(granting certiorari on Qtion 1: “Are disparate impact claims cognizable under the

Fair Housing Act?”).




has successfully provedpbrima faciecase, a court will then examitiee defendant’s
conductto determine whethehere is sufficient justification for th@isparatempact
caused.There arétwo leading testsfor this second step of the disparate impact inquiry

under the FHA.SeeGreateMNew Orleans Fair Housing Action Ctr. v. U.S. Dept. of

Housing & Urban Dev., 639 F.3d at 1085. The Second Circuit has adopted a “burden-

shifting frameworkonce the plaintiff demonstrates that the challenged practice has a
disproportionate impact, the burden shifts to the defendant to ‘prove that its actions
furthered, in theory and in practice, a legitimate, bona fide governmentaksindéad that
no alternative would serve that interest with less discriminatory eff&@922 Sherman

Ave. Tenamg’ Ass’n v. Dist. of Columbia, 444 F.3d at 680 (quothantington Branch,

NAACP v. Town of Huntington, 844 F.2d 926, 935-36 (2d Cir.), aff'd on other grounds,

488 U.S. 15 (1988) Under the Seventh Circuit’'s approach, the court engages in a “four-
factor balancing te’stn which it considers (1) the strength of the plaintif’showing of
discriminatory effect; (2) whether any evidence indicates discriminattawtin(3) the
defendant interest in taking the challenged action; and (4) whether the fflageks to
compel the defendant to affirmatively provide housing to a protected class ¢y toere
restrain the defendant from interfering with individual property owners whb toi

provide such housing.ld. (citing Metropolitan Housing Dev. Corp. v.ilage of

Arlington Heights 558 F.2d 1283, 1290 (7th Cir. 197@grt. denied434 U.S. 1025

(2978). “Our circuit has noted, however, that in some cases ‘the success of plaintiffs’
claim doesn’t turn on the details of the legal test’ because ‘eithevagprequires proof

of disproportionate impact, measured in some plausible’w@oykin v. Gray, 895 F.




Supp. 2d at 211 (quoting Greater New Orleans Fair Housing Action Ctr. v. U.S. Dept. of

Housing & Urban Dev., 639 F.3d at 1085).

At the motion to dismiss stage, the Carohcludedhat the plaintiffs had
presentedactual allegationshat fell within the contours @& cognizablgrima facie

claimunder both variants of disparate impact theory. Boykin v. Gray, 895 F. Supp. 2d at

211-14. TheDistrict of Columbianow argues thathe plaintiffs have not offered
evidencesufficientto supportireasonablgury’s finding that the closure of La Casa
Shelter caused fignificantdisparate impact either disproportionate or segregative —
on African Americans and Hispanic§eeMSJ at13-18. In addition, the District argues
that even itheplaintiffs were able to make outpgima faciecase, the District decision

to close La Casdoes not violatthe FHAunder theestsof either theSecond or the

SeventhCircuits. Id. at18-23.

B. Disproportionate Effect
Our court of appeals has emphasized that success on a disparate impact
claim “requires proof of disproportionate impact, measured in some plausihle way

Greater New Orleans Fair Heing Action Ctr. v. U.S. Dept. of Housing & Urban Dev.,

639 F.3d at 1085With that said, “no single test controls in measuring disparate impact.”

Langlois v. Abington Housing Authority, 207 F.3d 43, 50 (1st Cir. 20€@n¢g Watson

v. Fort Worth Bank &Trust, 487 U.S. 977, 995-96 n.3 (1983gealsoHallmark

Developers, Inc. v. Fulto@nty., Ga, 466 F.3d 1276, 1286 (11th Cir. 2008)he Court

has previously notethat, in this case seeminglhapplicable framework for analyzing
theplaintiffs’ claim derives frontdecisions that “have held that where the population

relying on or in need of housing assistance is disproportionately composed lof racia



minorities, a decision adversely affecting the availability of that assisthas a

disproportionate impact on a protected clasdeeBoykin v. Gray, 895 F. Supp. 2d at

211-12(citing caseg$rom several courts of appegplseealsoGallagher v. Magne619

F.3d 823, 833 (8th Cir. 20103gtablishing @rima faciecase fequires showing Hat the
objectal-to action[s] result[ed] in . .a disparate impact upon protected classes compared

to a relevant population™) (quotinarstWebbe Tenant Ass’n Bd. v. St. Louis Housing

Auth., 417 F.3d 898, 902 (8th Cir. 2005)) (alterations in originalthe specific context
of this case, then, the tdstcomes"“[i]f a disproportionately high percentage of the
homeless population in Washington, D.C., is minority, then action by the District
adversely affecting that population could [make optima facigl claim for disparate
impact.” Id. at 212.

Accordingly, the plaintiffs focus the Court’s attention on the fact that
African Americans and Hispanics are overrepresented in the District'sléssn
population, compared to these groupallectiverepresentatiom the general population
of Washington, D.C.SeeOpp. at 5, 13. Although the plaintiffigil to citeto portions of
the recordn which thisassertions based, there iadeedevidencan the record to
support it. The defendantniits statment of material fact@s to whicht assertghere are
No genuine issues, provides a relevant statistic, noting that “87.2% of the men served in
shelters within the District of Columbia from May through October 2010 wertealf

American or Hispanit Def.’s Smt. of MaterialFactsY 3> This percentage is to be

3 The District correctly points out, Reply at 3, that the plaintiffs havedfaile

to comply with Local Civil Rule 7(h), which requires that oppositions to motions for
summary yidgment “be accompanied by a separate concise statement of genuine issues
setting forth all material facts as to which it is contended there exists a genu@e issu
necessary to be litigated, which shall include references to the parts etohe relied



compared to data from the 2010 U.S. Census showing that 61.3% of the District’'s general
population selfidentifies as either African American or Hispanld. § 5. Based othis
comparison,hte plaintiffsarguethatthe closue of La Casa exerted a disproportionate
adverse impact onfAcan Americans and Hispanics

At first glance, the plaintiffsargument may bear similarity to the types of
disparities that have led to findings of disprdmorate effecin some othecases.But
upon closer scrutinyt becomes evident that theimplecomparison — unaccompanied
by any further statistical evidenoe analysis— does not provide the basis for such a

finding in this case Cf. Gallagher vMagner 619 F.3cat 837 (“Statistics to prove

discrimination ‘come in infinite variety and . . . their usefulness depends on all of the

surrounding facts and circumstances.’) (quoting Int’'l Brotherhood of Teasnste

United States431 U.S. 324, 340 (19)) (alteration in original).Thefundamentatlefect

in the plaintiffs arguments that the adverse impact of which they complain sudfered

not by theentirehomeless population in the District of Columbia, nor even by a
significant portion ofts more than 6,000 member&eeDef.’s Stmt. of Material Facts

1 4 (stating results of annual Point in Time count for 20Rather, thdoss ofLa Casa
Shelter— which had just ninety beds was felt by a much smallsubset of that
population. This sort of “analytical cherry picking” pushes the disparate impact doctrine

toward a level of granularity at which it loses its meaniBgeGreater New Orleans Fair

Housing Action Ctr. v. U.S. Dept. of Housing & Urban Dev., 639 F.3d at 188%he

D.C. Circuithas explainedh an analogous context:

on to support the statement.’ot. Civ. R.7(h). Accordingly, the Court may treat factual
assertions contained in the defendant’s statement as concedddc&maghey v. Dist.
of Columbia, 740 F. Supp. 2d 23, 30 (D.D.C. 2010).




If the economic profiles of racial groups differ from parish to parish in the
parts of Louisiana affected by hurricanes Katrina and Rita, then a grant
formula that has nedisparate racial effects for Louisiana as a whole can
easily have a disparate impact on Afrigamerican residents in at least
some individual parishes (not to mention smaller geographic units). To
allow plaintiffs to pick a special subset of the affected localities to test for
disparatampact would, just like allowing them to single out [] the effects
of a single formula element, expose almost any grant formula to litigation.
Although plaintiffs focus much of their case on Orleans Parish, we must
consider the impact on Louisiana as aieh

Id. at1086.

Similarly here theshutteringof La Cas&Sheltercannot be considered in
isolation from itscircumstancesTo do so ignores a crucial characteristic of the law of
disparate impact, which is its focas facially neutrapoliciesthatsystematically exert

discriminatory effects within the population to which they ap@@ee e.qg, Gallagher v.

Magner 619 F.3d at 834 (“The first componentplaintiffs’] prima facie case is an

identifiable, faciallyneutral policy or practice.”)Tsombanidis v. West Haven Fire Dept.,
352 F.3d 565, 574 (2d Cir. 2003) (“Disparate impact analysis focuses on facially neutral

policies or practices that may have a discriminatory effe€@ti)Kaga, Inc. v. S.D.

Housing DevAuth., 342 F.3d 871, 883 (8th Cir. 2003) (a plaintiff “must show a facially

neutral policy has a significant adverse impact on members of a protectedyminor
group”).

TheD.C. Circuit has usefullgxplainedhedistinction betweeniscrete
acts that affedndividuals orsmall grogs, and policies that are generally applicable and

thus the more appropriate object of dispanafgactanalysis.In 2922 Sherman Ave.

Tenang’ Ass’n v. Dist. of Columbia, 444 F.3d at 676-88yeral tenants’ groups alleged

that the District, in executingpolicy to aggressively enforce the csyhousing code —

dubbed the Hot Properties Initiative — subjected Hispanic residents to both disparate



treatment and disparate impactviolation of the FHA. At trial, the tenants of one
building, located at 1512 Park Road, prevailed on their disparate impact claim. The court
of appeals, in articulating the plaintiffs’ theory of the case, clarified‘thatpolicy the
tenants’ disparate impact claim challesgenot the closing of 1512 Park Road — hardly
a policy, in any event — but the Hot Properties Initiative, specifically thefuse Hot
Properties List to determine which buildings to clokmder the tenants’ theory of the
case, the closing of 151K Road is significant because it constitutes the injury they
suffered as a result of the Hot Properties Initiativiel. at 680(citation omitted)

The court analogizetb the paradigm example of disparate impact in the
employmentontext where an employeréfudes]to hire a single individual based on

the results of an allegedly discriminatory tes2922 Sherman Ave. Tenants’ Ass’'n v.

Dist. of Columbia, 444 F.3d at 688eealsoid. at 679 (discussing Griggs v. Duke Power

Co., 401 U.S. 424 (1976he “seminal case” on disparate impa@&uch glaintiff
would not be required to show trltae employer’s refusal to hire hatiSproportionatsi
affected her protected class,” auth an inquiry would makgtle sense where the
employers action affected only one personid. Rather, the plaintiff would have to
demonstrate that thmolicy that led to her individual injury —that is, the administration
of thetest— caused a disparate impact on the protected.clds<f. Huntington

Branch, NAACP v. Town of Huntington, 844 F.2d at 934 (“There is always some

discrete event . . . which touches off litigation challenging a neutral ruleioy.ppl
Here, the plaintiffs have failed to offer evidence that proves the existence
of any mae general policyr practicethathas adversely affected the District’'s homeless

population, of which the closure of La Casa was a constituent part. Thefahes¢o

10



show, for examplehatthis eventwas representativaf ageneraldecrease in the

availability of shelter for homeless residents of the city; they Bamply pointed to the

loss of ninety beds of shelter housing in one location, where they had been accustomed to
staying. In addition, many of the plaintiffs, ideclaréionssubmittedn support of their

claim, have acknowledged théiaving foundodgingin other shelters in the cisfter La

Casa was shut dowrseePIs’ Exhs. 1-2 [Dkt. Nos. 74-1, 74-2].

The District,for its part has argued that the closure of La Casa Shdiller
occuras part of a broader shift in the District’s policy toward its homeless citizelngt
that the effects of this policy for the disproportionately minority homeless pgapula
have been, on the whole, positive rather than adversecifigplly, it asserts that it has
been pursuing a transition toward placing Permanent Supportive HGtR8Id") —
rather than emergency sheltersat the center of its approach to serving homeless
residents. To support this assertibmffers declarationgrom the District’s top official
in charge of homeless shelters, as well as an excerpthieistrict’'sbudget
justification to the federal governmeor fiscal year 2011 SeeSwan DeclaratioiNo. 1;
Swan Declaration No. Budget Justitation Thedefendant haslsooffered evidence
thatbetween 2008 and 2010, the number of beds available to homeless persons in the
District actually increasedlue to its placement of over 600 men into Permanent
Supportive Housing@alancedgainsits dosure of two shelters, Franklin School and La
Casawhich removed 390 beds from tBeéstrict’'s shelter systemSeeSwan Dec. No. 1
1 7. Finally, the Districtdescribests plans for future expansion of the PSH program,
which includes constructing £5SHapartments adjacent to the former location of La

Casa.Swan Dec. No. 2 | 4.

11



Although the plaintiffs have criticized the District’s implementation of the
PSH program on various grounds, they have not rebutted this evidigh@vidence of
their own. In their Second Amended Complaint, for example, the plaintiffs statbehat
PSH progranhas been operated watht transparency, and that former residents of La
Casa have been placed in housing that is distant from necessary social.s@isas
Compl 11 69-71. In their opposition to the District’s motion for summary judgment,
howevertheydo not point tar profferany evidence that counters tstrict’s
assertionsupported by a declaration from the responsible official, that the PSH program
has yieldeda net increase in the availability of housfogthe homelespopulation.
Instead, the plaintiffsepeatedly emphasize their disagreemtit the analytical
approach offered by the defendant, and assert that they will be able to prove
dispropationate effectat some future time, perhaps with the aidiexpert SeeOpp.
at5, 9-14. But the standard for summary judgment requires the plaintiffs to put forth

competent evidenaeow, seeMatsushita Elec. Indus. Co. v. Zenith Radio Corp., 475

U.S. at 586, tanake"a showing sufficient to establish the existence of an element

essentidlto the proof of their case. Celotex Corp. v. Catrett, 477 U.S. ats@REED.

R.Civ. P.56(c). As the Court hagxplained the plaintiffspoint to no evidece currently
in the record— other than the disproportionate representation of minorities in the
District’'s homeless population- to demonstrate their ability to make such a showing.
Rather, they have shown only thatexy small subsetf the homelespopulation was
deprived of housing in one location.

As this Court noted in its earlidecision the most relevant cases from the

courts of appeals “involve government action affecting all persons within a congmunit

12



who need low-income housing, and . . . these cases do not necessarily apply with equal
force to government action that affects a much smaller portion of the community.”

Boykin v. Gray, 895 F. Supp. 2d at 212 n*1IThe seminaVillage of Arlington Heights

casefor examplejnvolved achallengeo the defendant village’s refusal to rezone
property on which the plaintiffs intended to build low-income housing. Metropolitan

Housing Dev. Corpv. Village of Arlington Heights558 F.2d at 1285-86. Although the

particular housing developmesitissuanvolved just 190 townhouse unitbevillage’s
zoning decision would violate the FHA, the court held, ‘ieffectively foreclose[d] the
construction of any low-cost housing within its corporate boundarids at 1285-86.
The court’'sdecisionwas also based in part on the fact that the proposed development
“would create a substantial number of federally subsidized low-cost housingimits
village that “remain[ed] almost totally white in a metropolitan area with a significa
percemage of black people.1d. at 1288.Similarly, in Keith v. Volpe, 858 F.2d 467 (9th
Cir. 1988),cert. denied493 U.S. 813 (1989), the district court had found that the
defendant city’s failure to construct two housing developmesgsdusly jeopardiZ€]

the ability of a large number of minority residents to continue residing in [theCi
Hawthorne].” 1d. at 483.

In Huntington Branch, NAACP v. Town of Huntington, 844 F.2d at 928,

theplaintiffs challenged the defendant town'’s refusal to permitdmstruction of
subsidized housing outside of an “urban renewal ar€ha€e particular controversy

involved just one proposed subsidized apartment complex, but the langlicated the

4 The Court added that, “[tlhe smaller the affected population . . . the less

readily it can be said that a racially disproportionate effect within that gapuk#fects
housing options for the racial group as a whole.” Boykin v. Gray, 895 F. Supp. 2d at
212-13 n.11.

13



validity of the restrictivezoning ordinance generallysee id. aB28-29, 937-38.
Accordingly, to determine disproportionate effect, the court consideredviaaen-
statistics showing that African Americans were much more likely to depeadfordable
rental housing.d. at 929. Asignificantcompoundindactor in the court’s reasoning
involved thesegregative effect of restricting lemcome housing construction to an area
with a high concentration of minority residents, particularly given that the adw
200,000 people was 95% whitEee id

Although the precise number of affected individuals relevant to the inquiry
in this case is a matter of dispute between the paittisglear that the plaintiffs cannot
seriously contend th#éhe closure of La Casa exerted an adverse impéatieoiull
homeless population of the city, let aldhat i hassignificantly restrictd housing
options forpeople of color more generaflyindeed, a the District has arguedhile the
plaintiffs and their fellow regulars at La Casa were adversely affegtdtke loss of this
particular shelter, other homeless residents of Washington, D&lse—
disproportionately African American and Hispanichad been afforded increased access
to housing due to the District’s policieSeeSwan Dec. No. 1 § 7 (degung net
increase in availability of housing for homeless persons between 2008 and 2010, despite

closure of La Casa in October 2010).

> The Didgrict identifies 114 individuals for thisart of the analysjsvhich

is the number of men who stayed at La Casa during the month preceding its cloSdre. M
at 14 (citing Swan Declaration No. 2 1 2). The plaintiffs do not dispute the accuracy of
this measure, but they disagree with its materiality, arguing that the apprepaietecal
analysis would include the “hundreds if not thousands of minority . . . men” who were
served by La Casa during its existence, as well as an indeterminate amoupief\ten
might be affected currently and in the futbeits loss Opp. at 7-8.

14



To summarize, although the plaintiffs’ claseems to falwithin the broad
outlines of disproportionate effedoctrine, given the disproportionately minority
homeless population in the District of Columbia at large and in its sheftenslaintiffs
have not provided statisticaiformation— or any evidence, for that matter beyond
that which was available at the noot to dismiss stage. In particular, they have not
providedstatistical argument or evidenteecounter the District’s evidence;
consequently, there is nothing on which a reasonable jury could base a finding that the
closure of La Casa Shelteonstituted or was representativeadfroader adverse impact

suffered by the homeless population of Washington, z€xFrito-Lay, Inc. v.

Willoughby, 863 F.2d 1029, 1033 (D.C. Cir. 1988) (“[T]he Supreme Court has
unambiguously declared that the nonmoving party must ‘go beyond the pleadings and by
[its] own affidavits, or by the depositions, answers to interrogatories, and auhmissi

file designate specific facts showing that there is a genuine issue {8 tfggloting

CelotexCorp. v. Catreft477 U.S. at 324{alteration in original)internal quotation

marks omitted).The Court does not doubt that for the men who considered La Casa to be
their home, itsemovalwas painful and disruptive to their lives; but this fact does not
constitute eviderethat a protected class of persons has been disproportionately affected

in a manner cognizable under the FHA.

C. Segregative Effect
The plaintiffs have also stated a claim under an alternative method of
proving disparate impact, whicbquiresdemongrating that a defendant’s action

“perpetuates segregation and thereby prevents interracial assoti&aykin v. Gray,

895 F. Supp. 2d at 213 (quoti@gaoch Assocs?t 33, L.P. v. Louisville/Jefferson Cnty

15



Metro Human Relations Comm’808 F.3d at 378 As this Court has previously

explained, the plaintiffshasicargument is thahe closure of La Cadds into a pattern

of the District’'s pushing homeless persons from the northwest quadrant of Wasshiagt
which holds its highest concentrationvatiite residents— into the northeast and
southeast quadrants of the city, which have predominAfrilgan Americanpopulations.
Id. at 213. At the motion to dismiss stage, the plaintiffs made this claim without much
evidentiary supporgpartfrom demographic information about the racial composition of
the District’s various neighborhooddpngside assertions- supported bygeclarations

— thatsomeformerLa Casa residents had been displaoeshelters located in areas

with high concentrations of minity residents.Seeid. at 213-14. Althougkhesefactual
allegationswvere sufficient to withstand a motion to dismiigsfailure to state a claim

the Court warned the plaintiffs that “[w]ith respect to any segregetfeet theory,

proving the displacement of homeless persons will not suffice; rather, the fdaanitif
need to demonstrate that the closure of La Casa had a measurable impact on the racial
composition of the city’s wards or neighborhoodi” at 214.

As the District points out in its motion for summary judgment, however,
the plaintiffs have failed to produce evidence on which a reasonable jury could make
such a finding of measurable impa&dSJ at 15. The plaintiffs continue to rggimarily
on the bare fact that La Casa was closed, aatitktie remaining lovbarrier shelters for
homeless men are located in predominantly minanéas.SeeOpp. at 5-9; Pls. Exh. 5
[Dkt. No. 84-1]. Although the Court considered this scenario sufficient tosstate
plausible claim for segregative effectder a motion to dismiss standard, summary

judgment shouldbe granted if the plaintiffs’ evidence is “merely colorable” or “not
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significantly probativg as is the case her&eeAnderson v. Liberty Lobby, Inc477

U.S. at 249-50.

To be surethe plaintiffsargue that La Casa’s closure took place within a
broader context of “displacement across theci@pp. at 7which includes the District’s
closure of the Franklin School Shelter in 2008, the District’sgoleant of homeless
persons in Permanent Supportive Housing apartments located in predominantlyyminorit
areasas well as the shifting demographics of the cBgeid. at5-11; Pls.” Exh. 5 [Dkt.

No. 42-2]. But the plaintiffs have failetb put forth the kind ofupporting materiahat
would demonstrate an ability to protretLa Casa’s closureaused’a measurable

impact on the racial composition of the city’s wards or neighborhoods,” Boykin v. Gray,

895 F. Supp. 2d at 214, such as by, for exanighewing that the numbers of homeless
individuals in Wards 1 and 2 have significantly decreased, with a commensurassencr
in the number of homeless residents of Ward8;track[ing] . . . the dispersal of the

individuals who used to populate La Cds®pinion, Boykin v.Fenty, Civil Action No.

10-1790 (Dec. 17, 2010), at 9 (denying the plaintiffs’ motion for a preliminary
injunction). In addition the Districtclaims, withsomeevidentiary support, that it is
establishing PSHpartmentsn more integrated areas, including on a porabthe site
where La Casa used to starffeeSwan Declaration No. 2 | 4.

In short, the plaintiffs have not supplemented the record with any
additional probativevidencesince surviving the District’s motioto dismiss. Although
they continugo describe a scenario in which the District’s actions could plausibly
perpetuatesegregationtheyhave failed to producanyevidence orthe basis ofvhich a

reasonable jury could find that such segregation has actually resulted fromstime cf
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La Casaeven considered in concert with the closurthefFranklin shelteand the
implementation of the PSH progranihis failuremeans thatheir claim cannot
withstand a motion for summary judgmegityen that'a disparate impact claim . . .
require[s] plaintiffs to establish that the challenged pdictyallyhad a disparate

impact.” 2922 Sherman Ave. Tenants’ Ass’n v. Dist. of Columbia, 444 F.3d até84;

alsoPfaff v. U.S. Dept. of Housing & Urban Dev., 88 F.3d 739, 746 (9th Cir. 1996) (“

establish grima faciecase of discrimination without intent, the charging party must
‘prove the discriminatory impact at issue; raising an inference of discriminatpagt is

insufficient.”) (quotingPalmer v. Unitedtates 794 F.2d 534, 538-39 (9th Cir. 1986)).

D. The Seventh and Second Circuits’ Tests for Liability Under the FHA
Although the Court concludes that the plaintiffs have failed to provide
sufficient evidencen which a reasonable jury could fitithtthey have provetheir
prima faciecase the Court also determines that, even if they had done so, the District
would be entitled to judgment as a matter of |4 ]he establishment of prima facie

case, by itself, is not enough to establish liability under the FHA."Holly Garden

Citizens in Action, Inc. v. Township of Mt. Holly, 658 F.3d 375, 385 (3d Cir. 2Q@El),

granted133 S. Ct. 2824 (20133eealsoLanglois v. Abington Housing Auth., 207 F.3d

at50; Metropolitan Housing Dev. Corp. v. Village of Arlington Heights, 558 F.2d at

1290 (“[W]e refuse to conclude that every action which produces discriminatecyseff
is illegal. Such a per se rule would go beyond the intent of Congress and would lead
courts into untenable results in specific caseAYcordingly,the courts of appeals have
developedanalyticalframeworks forexaminingpractices that produceisparate effects

to determine whether a defendant’s causing smaffectwarrants liability under the
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FHA. As our ow circuit has noted, there drevo leading tests,” emanating from the

Secondand Seventh i&uits. SeeGreater New Orleans Fair Housing Action Ctr. v. U.S.

Dept. of Housing & Urban Dev., 639 F.3d at 109%e District of Columbia, in its

motion for summary judgment, argues that it prevaiider either approaclkeeMSJ at

18-23. The Court agrees.

1. The Second Circuit’s Burdeshifting Test

In Huntington Branch, NAACP v. Town of Huntington, 844 F.2d at

935-39, the United States Court of Appeals for the Second Garawit from

employment discriminatiojurisprudenceas well as from an earlier Third Circuit case
under the FHA, to establish a burdgmfting approach for determining ultimate liability
under the statute. The court held thance the plaintiff demonstrates that the
challenged practice has a disproportionate impact, the burden shifts to the defendant
‘prove that its actions furthered, in theory and in practice, a legitimate, lena fi
governmental interest and that no alternative would serve that interest with less

discriminatory effect! 2922 Sherman Ave. Tenants’ Ass’n v. Dist. of Columbia, 444

F.3d at 680 (quoting Huntington Branch, NAACP v. Town of Huntington, 844 F.2d at

935-3%).

Here,the Districtof Columbiaadvances two justifications for its
challengectonduct. Firstthe Districtclaims that it had no choice other than to close La
Casa and vacate the premises, because the underlying land was owned by a ptivate enti
Donatelli DevelopmentMSJat 1921. Second, it argues that closing La Casadoas
pursuant to the District’'s implementation of its Strategic Action Plan to End

Homelessness, which, according to the defendant, represents the considered policy
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judgment of the District’s government as to how it can best serve its homeless
population. Id. at 21-22. The plaintiffs respond that “PSH programs were never intended
to be mutually exclusive with the existence of low barrier shelters,” and angherfthat

the arrangemerdf PSH placements for some homeless persons does not mitigate the
need for lowbarrier shelters to et within the city. Opp. at 246. In addition, the

plaintiffs assert that the existence of “any less discriminatory alternativEsdiniet may

have had remains a jury questiond. at 14.

The District’sfirst argumenis not supported by the evidenoghe
record. Although it is true that, at the time of La Casa’s closure in 2010, the land on
which the shelter stood was ownedbynatelli Development, the plaintiffs note
correctly, it seems— that this situation stems from the Distriabwn sale ofthe land to
Donatelliin 2008. See2d Am. Compl {1 4647; Special Warranty Deetonveying
property to Donatelli for consideration of $10.00hus, viewing the evidence in the
light most favorable to the plaintiffg,reasonable jury could firtat theDistrict’s first
justification failsas a “bona fide governmental interests’the Districapparently chose
to sell the property with the knowledge that Donateteénded to develop the land, which
would, of coursenecessitate La Casa’s removal.

The District’'s second justification- that it closé the shelter pursuant to
its broader policy on homelessnesshas more merit Whenadisparate impact claim
under the Fair Housing Act implicates government poticgguestion is whether the
challenged action furthers a legitimate, bona fide governmental integgsicyr and that
no alternative would further that interest or policy with less discriminatorgtefgee

2922 Sherman Ave. Tenants’ Ass’n v. Dist. of Gohia 444 F.3d at 68Cc(ting
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Huntington Branch, NAACP v. Town of Huntington, 844 F.2d at 935-36); Langlois v.

Abington Housing Authority, 207 F.3d at 51 (applying a variant of the Second Circuit’s

burdenshifting testwhich requires a showirighat a denonstrated disparate impact in
housing be justified by a legitimate and substantial gb#de measure in question”).

The present case exemplifies the difficulties inherent in suahgairy.
The District of Columbia has argued tlitas pursuing a longerm shift in its strategy for
addressing homelessness, and, specifically, thabiigeelement of this movement is to
transition homeless persons away fn@iiance on emergency shelters and into
Permanent Supportive Housiptacements.MSJ at 22; Swan Declaration No. 1 1 5-8;
Budget Justificatiomt 3339 (describing “the District’'s goal of ending homelessness, by
shifting from providing emergency services, in trailers, to the construction ofshome
integrated with services to meet the needs ofdébglent population”)In addition,the
District has asserted that, given “limited fiscal resources for the homeleges
program,” any funds directed toward re-opening emergency shelter housing would
necessarily draw money away from “other critically needed homelesseseprograms
including the [PSH program].Swan DeclaratiomMNo. 1 § 12.In sum, the District argues
that its elected officials and administrative agencies “are best positioned eqolady
judgments and to allocate resources to determine how best to meet the tieeis of
constituents.” MSJ at 21.

The plaintiffs present a compelling point in response: placing some
homelessesidents into Permanent Supportive Housing doeprectude the
maintenance of an adequate level of emergency shetédability. Opp. at 14-16.

Assuming that any reduction in shelter space exerts a disparate impact atiegjnbor
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follows that this adverse effect can be lessdnesimply keeping all of the District’s
shelters open, while simultaneously expanding the PSH prodsamd. At the very
least, the plaintiffs argue, whether a less discriminatory alternative exastaatial
guestion, appropriate for resolution by a jutg. at14. But the plaintiffs argument
directly implicates twamain elements of the District's homelessness policy: the shift
from emergency shelters to Permanent Supportive Housing, anddessity of making
tradeoffs between various types of services for homeless citizens, giwvieed
resources.The District has submitteddeclaratiorfrom FredSwan, the official
responsible for overseeing thity’s shelter programn which heassertshatlow-barrier
shelters such as La Casa can perpetlatesnichomelessness, wherdagmoving people
into Permanent Supportive Housjrige District can further its goal belping them
escape homelessness and achievesséfitiency. Swan Declaration No. 1 1 5-8le
also states that budget concerns dictate tradeoffs between different servikes for
homeless.ld. 1 12. The plaintiffs offer no evidence in response to Mr. Swan'’s
declaration.

In cases where courts applying the Second Circuit’s balancing test or
variants thereof— havefound there to be genuine issuesradterialfact as to the
existenceof a less discriminatory alternatiie plaintiffs have offered evidence to

supportthe existence aduchalternatives. For example, in Mt. Holly Garden Citizens in

Action, Inc. v. Township of Mt. Holly, 658 F.3d at 377-8kchallerge was brought

against the defendant township’s execution of a redevelopment plan for a neighborhood
that, according to the township, had become blighted. Residents opposed the harsh

manner of the redevelopment plan, which involtreeldemolition of a laye number of
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homes, and argued that they were effectively being pushed out of their own
neighborhood.See id The township justified its actiores necessary to alleviating

blight; the plaintiffsthenproduced evidence, in the form of a report from a planning
expert, “which stated that thiglighted and unsafe’ conditions could be remedied in a far
less heawwshanded manner that would not entail the wholesale destruction and rebuilding
of the neighborhood.’ld. at 386. Although the defendant counterethwtatements

from thetownship manager, the court of appeals held that “[tlhese contrasting statement
as well as the partiesontinued arguments on appeal as to the cost and feasibility of an
alternative relying on rehabilitation, create genuine isetiesaterial fact that require

further investigation.”ld. at 387.

Similarly, in Gallagher v. Magne619 F.3dat 828-30the plaintiffs were

owners and former owners of rental properties, who alleged that the City of 3&. Paul
aggressive enforcemeot its housing code led to increased costs for property owners,
which contributed to a shortage of affordable housiAge city argued that its
enforcement activities were justified the goalsof “providing minimum property
maintenance standards, keepthe City clean and housing habitable, and making the
City’s neighborhoods safe alidhble.” Id. at 837. The coudoncludedhat thecity’s
conduct was “manifest[ly] relat[ed]” to these “legititeanoneiscriminatory objectigs”
Seeid. But at the third step of the analysis, the plaingiffsvided evidence dhe
existence of a less discriminatory alternative by pointing to a progress frepo the

city’s previous program to enforce the housing code, which, according to the @aintiff
“embodied a flexible and cooperative approach to code enforcement, which achesved th

goals of code enforcement while maintaining a consistent supply of affordabiegibus
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Id. at837-38. The court of appeals noluded that, by providing evidencetbé
possibility of a less discriminatory alternativiee plaintiffshad demonstrated the
existence of & genuine dispute of fact regarding whefltlee former programyvas a
viable alternative to the City’aggressive Housing Code enforcement practicesdt Id
838.

As already notedwith respect to the existence of less discriminatory
alternatives, the defendant bears the burden of showing their unavailabdeyit.

Holly Garden Citizens in Action, Inc. v. Township of Mt. Holly, 658 F.3d at 387. The

District of Columbia has put forth seveparsuasive arguments as to the necessity of
closing ®me emergency shelters as part of its tramsitg policy on homelessness.

Unlike the plaintiffs inMt. Holly andGallagher howeverthe gaintiffs herehave not

produced any sort of substantaealysisor evidentiary materiaio counteithe
defendant’gustifications Theyhave done no more than to assleeir view thatthe
District could have kept La Casa Shelter open, while also expanding the ilitsatéb
Permanent Supportive Housing. Without maine,Court cannot conclude that a
reasonablgeury would have anything on which to base such a findBgeMatsushita

Elec.Indus. Co. v. Zenith Radio Corp., 475 U.S. at 586 (a party opposing summary

judgment must raise genuine issues of material fact supported by competemtevide
beyond mere supposition).

Finally, the particular facts of this case place diffiqdlicy judgments
directly inissue, and implicate decisions about how the District government allocates
benefits and burdens througshomelessness policy. As this Court stated in its Opinion

denying the plaintiffs’ original motion for a preliminary injunctidthe Court has no
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means of arriving at an answer” to the questiofjwjhat type of system best provides
‘meaningful services and shelter™” to the homelgtigens of Washington, D.C.

Opinion, Boykin v.Fenty Civil Action No. 10-1790 (Dec. 17, 201@&t 1213 (quoting

the plaintiffs’ motion). Although it is undoubtedlfrue that the District government is
bound to uphold the Fair Housing Act in all its activities]uding as it pertains to
homelessness policy, the Court concludes that in thés gagen the particulatecisionat
issue and the District’s asserted justification for taking-iand, most importantly, the
plaintiffs’ failure to offer evidencsufficient to raise a genuine issue of fact as to the
existence of viable alternatives to the closure of La Gasglae District is entitled to

summary judgment

2. The Seventh Circuit's Foulractor Balancing Test

In anearly disparate impact case under the Ftha& United State€ourt
of Appeals for the Seventh Circsiét forthits ownfour-factor testfor determining
liability under the FHA, given a plaintiff's success in provingpitgna faciecase. This
testbalances” (1) the strength of the plaintiff's showing of discriminatory effect; (2)
whether any evidence indicates discriatory intent; (3) thelefendans interest in
taking the challenged action; and (4) whether the plaintiff seeks to compulgfémslant
to affirmatively provide housing to a protected class or merely to restrainfdreldat
from interfering with individual property owners who wish to provide such hotsing.

2922 Sherman Ave. Tenants’ Ass’n v. Dist. of Columbia, 444 F.3d at 680 (citing

Metropolitan Housing Dev. Corp. v. Village of Arlington Heights, 558 R2tR90).

Here, with respect to the first factor, the DistricGaflumbiaargues that

given the small number gieople affected by the closure of La Casa, any disparate
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adversempactwould be negligible. MSJ at 2QVith respect to the second factor, the
District asserts that there is no evidence of discriminatbeyt. Addressing the fourth
factor,it admits toa lack of clarityin its understanding of the plaintiffs’ desired remedy.
Id. The centrafocus of theDistrict’'s argument is placed on the third factor ts-interest
in taking the action assue Unsurprisingly,it offers twojustifications for its conduct:
first, that it was obligated to vacateepropertyon whichLa Casa stoqgdvhich was
privately owneg¢gland second, that closing La Casa wdseeping with the District’s
transition toward a PSH-focused homelessness policy. The plaintiffs’ bgsomnse
remains thathe closure of La Casa was not necessatlygamplementation of the
District’'s new homelessness plan, and that the need for emergency shsiteacute.
The Court has alreadykplained why the plaintiffgprima faciecase must
fail under eithea disproportionate effect or segregative effaebry. For much the
same reasons, the Court concludeséhanif the plaintiffs have made some showing of
disparate impact, it isxceedingly weakWith respect to the second factor, this Court has
previously determined that the plaintiffs’ evideromild not justify an inference of
discriminatory intent, and therefore dismissed their claim for disparate trediasaa on

race Boykin v. Gray, 895 F. Supp. 2d at 207-08ince that dismissal, the plaintiffs have

not supplemented the record with arew evidence thatould change this
determination.
The third factor in the analysis requires the Court to evaluate the quality
andstrength of the District’s interest in closing La Ca#a alreadynoted, suprat 2Q
the District’'s contention that ftad no choice but tdose La Casa is underminbky

evidence showing th#fe District itselfsold the underlying land to Donatelli

26



Development in 2008. Buas also discussethe Districthasdescribed its conduets a
necessary element of its broader policy on homelessitdsas argued that the decision
to close La Caswas part of an ongoing transition away from emergency shelters and
toward Permanent Supportive Housingeighing the District’s interest in taking the
particular action at issue here wouddjuire the Court to pass judgment on this policy and
the allocaton of costs and benefits it entails. Moreover, as explained atptathe
plaintiffs have not offered argvidentiarysupport for their argumettat La Casa’s
closure was not necessary to the Districtiplemenétion of its plan. In sum, the
District has offered persuasive support for the propositiontdhatterest in moving
resources from emergency shelters to Permanent Supportive Housing isteibng
decreasing people’s dependence on emergency shelter houspaytief that effortand
tha the specific decision tclose La Casa occurred as an element of this broader
governmental policy. The Court concludes, on the basis of the record betloaé tihe
District’s interest in closing La Casa, viewed in the context of its decision to ansthit
in its approach to homelessness, outweighs any disparate impact the closuteamgght
caused

Finally, although the defendant expresses confumsdon what remedy the
plaintiffs seek, it is clear that, beyond compensatory and punitive damages, the plaintiffs
requestan injunction requiring the re-establishment of low-barrier shelter housing in the
neighborhood where La Casa was located. 2d Am. Cqifii@081, 94-99. Thus, they
seek to compel the defendant to affirmatively provide housirather thammerely to
prevent the defendant from impeding the private development of such ho8se2022

Sherman Ave. Tenants' Ass’n v. Dist. of Columbia, 444 F.3d at 680. This fattor,
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course, isalso embedded in the precedpmnt about policy choices and the necessity of
making difficult tradeoffs in allocating resources to the District's homelesgmegram.
It weighs in favor of the defendarind, ultimatelystrengthens thedtirt’'s conclusion

that the District is entitled to judgment as a matter of law

[1l. CONCLUSION
For the foregoing reasons, the Court will grant the defendant’s motion to
dismiss, or, in the alternative, for summary judgment.
An Order consistewith this Opinion will issue this same day.

SO ORDERED.

/sl
PAUL L. FRIEDMAN
United States District Judge

DATE: September 30, 2013
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