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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

WILLIAM HAVENS ,
Plaintiff,

V.

)
)
)
g
) Civil Action No. 10-1859ABJ)
)

)

RAY MABUS, Secretary of the Navy;
Chairman, Board for Correction of )
Naval Records )

)

)

Defendant

)
MEMORANDUM OPINION

This case comes before the Court on remand from the U.S. Court of Appeals for tloe Distri
of Columbia Circuit. Plaintiff William Havens a retired Navy Reserve officer who suffers from
psoriaticarthritis,wastransferred from active duty to non-active duty in 1886ause he hatbt
beernpromoted irtwo consecutive yearsn 20@®, he was transferred to the retired resdreeause
he had been found not physically qualified to perform his dwgea reservish 2001. In 2000
and 2002Havens requestl that the Board for Correction of Naval Records (“the Board”) correct
his military record:thefirst time he maintainedhathe shouldhave been offered early disability
retirementn 1996,andthe secondime he took the position that the Navy was either wrong when
it found him fit in 1996 or it was wrong when it found him not physically qualified in 2@0&use
his condition was theasne at both timesThe Board denieglaintiff’'s two requestgor correction
andfour laterrequests for reconsideration

Paintiff challenged these denials under the Tuckeridt¢he Court of Federal Claims
That court dismissed his case on the grounds that the statute of limitataersthe Tucker Act

had run, and th®.S.Court of Appeals for the Federal Circuit affirmed. Plaintiff then sued in this
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Courtunder the Administrative Procedure AtAPA”), seekingan orderthatdefendantorrect
his record to reflect that he should have been medically re@a&eptember 26, 2012, the Court
dismissed the actioanres judicata grounds, given the prior court rulin@s July 25, 2014, ¢h
U.S. Courtof Appealsfor the D.C. Circuitreversed thelismissl on those groundsilt ruled that
four of plaintiff's requests weréme-barredunder the APA statute of limitationandremaned
the remaining two for further review.

The two claims remanded to the Court challenge the Board’s denial of plaintiff's 2002
request for correction and its denial of his request for reconsideddtibat denial. After the
remandthe parties file&rossmotiorns for summary judgmentThe Cout will grant defendant’s
motion anddeny plaintiff's motionbecause the Court finds that the tRoard decisionst issue
were not arbitrary, capricious, an abuse of discretion, contrary to law, or unsupported by
substantial evidence.

BACKGROUND

CommandeHavens is a retired navafificer who served on active duty in the United States
Navy Reserve from March 1980 until August 199&ertificate of Release or Discharge from
Active Duty, Administrative Record [Dkt. # 4] (“AR”) 26. Hseeeks reviewunder the
Administrative Procedure Act, 5 U.S.C. § 7@ the Board'slenialsof his requestto changéhis

naval record under 10 U.S.C. 8 1552. Am. Compl. [Dkt. # 13] at 1, 16-17.

1 “Active duty” is “full-time duty in the active military service of the Unit&tates.
10U.S.C. § 101(d)(1). Military service members in a reserve component may serviven ac
duty. 10 U.S.C. 88 10211, 12301(d), 12310, 12314. From February 1986 through August 1996,
Havens participated in the Training and Administration ofReeerve (“TAR”) program See

Am. Compl. at T V; Def.’s Mem. of P. & A. in Supp. of Def.’s Mot. for Summ. J. [Dkt. # 33]
(“Def.’s Mem.”) at 2 n.4. The programadorm of activaeserve duty that involvésrganizing,
administering, recruiting, instructyn or training the military’s reserve componentd0 U.S.C.
§101(d)(6)(A);see alsd0 U.S.C. 88 10211, 12310(b).



l. The Governing Statute and Regulations

Pursuant to 10 U.S.C. § 1216, thecretary of the Navy is responsible for “separating or
retiring” service members who are unable “to continue naval service because of physical
disability.” Instruction 1850.4DSecretary of the Navy (1998}t 161.> The Secretary evaluates
service memeérs’ disabilitiesthrough the Navyg Disability Evaluation Systemlf a physician
determines that a serviceember “is unable to perform full military duty or unlikely to be able to
do so within a reasonable periodtwhe,” a Medical Evaluation Boar(fM EB”) evaluates the
member andletermines if further evaluation is requireldl. at 102. If so, the MEB refers the
servicemember to an informal Physical Evaluation Board (“PEBYavens v. Mabys/59 F.3d
91, 93 (D.C. Cir. 2014).

If the service membas on active duty,heinformal PEB determines whether the member
is “fit” or “unfit” to continue service. Instruction 1850.4C8 4211a If the member is 0 non
activeduty status it determines whether the member is “physically qualified” or fivotsically
gualified” to continue serviceld. § 4221h see also8 2054 providing that the Not Physically
Qualified NPQ) For Continued Naval Service” disposition appliesa reservist when he or she
is unable to continue service in the NavaMarine Corps Reserves becau$a aorrduty related
disease or injury which precludes the member from performing the duties af hés office,
grade, rank, or rating in such a manner as to reasonably fulfill the purpose of his oeher res

employmernit).

2 A Secretary of the Navy Instruction, sometimes abbreviated as “SECNAVIXS@rs to
Navy regulations that tailor&partment of Defeseregulations for that branch of the militargee,
e.g, Peoples v. United Stated7 Fed. Cl. 553, 572 n.X{Fed. Cl. 2008 Instruction 1850.4D, the
governing regulation in this case, was replaced in 2002 by Instruction 18%0a4Ens v. Mabus
759 F.3d 91, 93 n.1 (D.C. Cir. 2014).



Both standards considarhether a member is able to perfofthe duties of his or e
office, grade, rank or rating,” but tloifferencebetween the two inquiries turns upon whether the
disabling conditionwas incurredvhile the membewas on activelutyor not. Comparenstruction
1850.4D at 1-2with 1850.4D at 2-16see also Havend59 F.3d. at 93 n.4. disabilityincurred
on active dutyhatprevents a member from performing his or her duties wasldlt inan“unfit”
determinationand tle member would be entitled diisability retiremenbenefits Seel0 U.S.C.
§1201(a) (providing that to be eligibfer disability retirementa member’'physical disability
mustbe “incurred while entitled to basic payfgt. 8 1201(b) (requiring a member with less than
20 years’ service to havedasability that “was incurred in line of duty”).

A disability incurred while on nonactive dutystatusthat prevents a member from
performing his or her dutiess a reservistould lead to a hot physicallyqualified’ finding, and
the member would bdischarged. Havens 759 F.3d. at 93explaining thatan informal PEB
determines whether an actigtaty service member igit” or “unfit” to continue servigewhile it
determines whethea nonactive duty reservist is“physically qualified” or “not physically
gualified” to continueservicg. Accordingly, he member would not be entitled to disability
retirement benefits. 10 U.S.C. § 1201(a), (b).

In explaining theerm “fit,” Navy regulationstatethat ‘the mere presence of a diagnosis
is not synonymous with a disabilityt must be established that the medical disease or condition
underlying the diagnosis actually interferes significantly with the mémability to carry ait the
duties of his or her office, grade, rank or ratingnstruction 1850.4D 2032. And in explaining
when a service member is entitk® disability retirement benefitte regulations providiatthe
definition of “[w]hile entitled to receivédasic pay . . . shall not be construedo entitle any

membermot onactiveduty, who, atthe timeof separatiorfrom activeduty wasconsideredrit to



continue naval service, to benefits under 10 U.S.C., Chapter 61, because of an increase in
impairmentoccurring while the member was not entitled to basic”pdg. 8§ 2038b. In other
words, a service member deenfdil” for active duty upon separation from the Navy does not
become entitled to disability retirement bendbésausdis or herconditionlater worses while

on nonactive duty status

I. Plaintiff's Naval Srvice andM edical History

Plaintiff began his servicas an active duty membier March 1980 and spent most of his
career performingraining andadministration forthe NavyReserve Certificate of Release or
Discharge from Active DutyAR 26. He began experiencirggalthissues in 1995 while on active
duty. Memorandum from M.L. Culver, Dir., Sgoof Navy Gouncil of Review Boards (“CRB”)
to Exec. Dir., Board (March 22, 2006CORB FirstAdv. Op.”), AR 97-101(reporting “persistent
painful swollen Left dominantth finger DIP” and “Right great toe onycholysis,” a two year
history of “intergluteal skin rashAs well adevers and fatigue late 199%. In February 1996,
Dr. Kevin Craig at Treasure Island Naval Base diagnosed plaintiff withgtie arthritis. CORB
FirstAdv. Op.atAR 97; Medical Records, Feb. 6, 19943 183-84.

A. In 1996, daintiff wasremoved from active duty and transferred to non
active duty because he was not promoted for two consecutive years

In August 1996six monthsafter plaintiff receivedDr. Craig’s diagnosisthe Reserve
releasedim from active dutyand moved him to neacive reserve dutybecause he kifailedto

be promoted twiceSeel0 U.S.C. § 14506.

3 Non-active duty reservists participate in military drills and training during limited times
each yearseePalmer v. United State468 F.3d 1310, 1314 (Fed. Cir. 1999), amaly be called
upon to perform activduty servicesn times of war.10 U.S.C. § 10142.



In September 199Gs part of his separation from the Reseplajntiff underwent a
physical exanmation Medical Examination (Sept. 9, 1996), AR1-172 Thedoctor notedhat
plaintiff was treated fopsoriatic arthritisbut was “found fit for full duty and qualified for
separationktirementiransfer to Fleet Resengriring retirement physical on 27 Jun.’94ad. at
172. And plaintiff described himself at that tinees in “good health and in good shapéétter
from W. Dean Pfeiffer, Exec. DirBoardto William HavengJune 13, 2000(“First Denial”), AR
154-55, at AR 154 The Reserve releasgdaintiff from active duty with separation pay and
assignedim to nonactive reserve dutyPl.’s Opp.to Def.’s Mot. and CrosMot. for Summ. J.
[Dkt. # 362] (“Pl.’'s Opp.”) at 8; Def.’'s Mem. of P. & A. in Supp. of Def.’s Mot. for Summ. J.
[Dkt. # 33] (“Def.’s Mem.”) at 2] etter fromDep't of Veterans Affairgo William Havens $ept.
24, 1997)AR 168-70, at AR 169.

B. From 1997 to 2000 plaintiff was found “physically qualified” for non-
active reserveduty.

From 1997 to early 2000]antiff wasregularlyfound to beé'physically qualified” for his
dutiesas a noractive duty reservistSeelLetter of Pl.’s Counsel to Board, June 2, 2005 (“Pl.’s
June 2, 2005 Letter’)AR 1822, at AR 19 see alscAm. Compl. 11 XXXIV, XLV, LI, LVI
(stating thatplaintiff was found “physically qualified” inJanuaryl997,Januaryl998, January

1999, andlanuary2000).

4 On September 24, 1997, plaintiff obtained a disability rating fromDieartment of
Veterans Affairs (“VA”) of forty percent. Letter from Dépof Veterans Affairs to William
Havens (Sept. 24, 199@)AR 168 (finding twenty percent psoriatic arthritis, ten percent psoriasis
with onychomyosis and “history of paronchia and staph,” and ten percent undiagnosexd iliness

This rating “is designed to estimate the extent to which the soldier’s disabilities waikimp
his or her future earning potential Fulbright v. McHugh 67 F. Supp. 3d 81, 86 n(®.D.C.
2014), citing 38 C.F.R. 8§ 4.1For example, a service member with a fifty percent disabled rating
under the VA schedutenvould be expected to genage half ofhis otherwise expected earnings at
the time of the designation Id.



The administrative record reflects thatriehg the 2000s, the Navy beganfé@us more
attention orplaintiff's physical qualification for duty, but the reports were not always consistent
In late May or early Junef 2000, Havens waslacead in a“not physically qualified statusdue to
his psoriatic arthritisMemorandum from J.F. Lowder to Commanding Officer, Naval Air Reserve
Center San Jose (Juke2000) (“Lowder Jum2000 Mem.”), AR 149Am. Compl.| LVIII. A
few months later, a@ctober 21, 2000 physical exam recommended “Board Rduig\wsoriatic
arthritis’ history” and noted “swelling DIP joiriteft 4th finger” and “swelling 1s& 2nd toes
bilaterally.” CORB First Adv. Opat AR 98. A March 11,2001 report stated théis “arthritis
limit[ ed] time standing and grasping of heavy objects with left hand,” but that the condition “had
not required time away from duties for treatment/evaluation/recuperattnAn April 21, 2001
physical examdund plaintiff not physically qualified, but two months later, on June 13, 2001,
informal PEB found hinphysically qualifiedfor reserve dutyld.

C. In 2002, daintiff was finally determined“not physically qualified” and
transferred to the retired reserve

The next month, on July 2001, Havers's commanding officer J.A.owder requested
guidance from the Navy'BEB because Mavenscontendghat his arthritis causes pain, prevents
him from standing for moderate periods of time and that he hasdiffeatity desending stairs.”
Memorandum from Commanding Officer, Naval Air Reservet@egiSan Jose to President, PEB
(Jul. 7,2001), AR 1110n July 9, 2001, Dr. Mary Nakamura, a rheumatologist, evaluated plaintiff
and describedlis condition as follows:

[P]soriatic arthritis. His symptoms began in September 19%nce that

time he has had a series of symptoms including arthritic complaints in the
hands, ankles, feet, and low backintil recently, his symptoms were
limited and teated with regular doses of NSAIDSlis low back pain has
persisted for four years.He also cites intermittent recent pain and

swelling of the joints in the regions described aboveBeginning in May
2001, he developed worsening right ankle gamd] . .. continues to have



difficulty with ambulation. Over the nex®6 months .. . [he] should not
engage in activities requiring prolonged or rapid ambulation.

CORB First Adv. OpatAR 99-100.

Thereafter, o July 19, 2001the informal PEBfound plaintiff “not physically qualified”
to continue serviceld. at AR 98 On January 2, 2002, termal PEBissued its nofication of
decision, finding plaintiff “not physically qualified” for serviclot. of Decision (Jan. 2, 2002),
AR 126, and Havens was notified that tvas eligible for transfeto the retired reserve
Memorandum from Commander, Navy Personnel Command to William Havens (Jan. 3, 2002),
AR 125. On March 1, 2002, plaintifivas transferred to theetired reserve. Am. Compl
TLXXXIV .

Il. Plaintiff's Administrative Appeals
A. Request#l 1999 Application to Correct Military R ecord

In November 1999hile he was stilla noractive duty reservisplaintiff applied to the
Board to request thais “separation for twice failure of selection (FOS) to next higher pdggra
be reversed” because he should have been offered early disability retiremenniaisadexdical
condition. See Memorandum from William Havens to Board (Nov. 11, 1999), AR;162
Application of William Havens (Nov. 29, 1999), AR 167.

OnJune 132000, theBoard deniedplaintiff's application First Denial, AR 154-55. It
concluded that plaintiff's medical records aghad time ofhis transfer in 1996 indicated that even
though plaintiffwas experiencing certamedical conditios upon dischargehey did notrender
him unfit for duty. Id. The Boardnoted thaHavensdescribed himself as in “good health and in
good shape,” anthatno medical authority recommended tp&intiff be retained on active duty
for further evaluation and treatment by a meldimzard. Id. at AR 154. As for plaintiff's forty

percentVA disability rating the Boardstated'that the VA assigns disabilitatingsto conditions



it classifies asservice connectedi.e., incurred in, aggravated by, or traceable to a period of
military service” Id. But “the military departments do not awardimgs based on the mere
presencef condiions listed in the VA Schedule for Rating Disabilities. The military departments
may rate onlyhose considerations which dar the service member unfit to perform the duties of
his office, grade, rank or rating.Id. Because Havensfness for duty was not in question in
1996, he was not referred to the Disability Evaluatigsi&n. Id. atAR 154-55.

The Board furthestated thathe recen2000determinationthat he wasnot physically
gualified (NPQ) for servicein theNaval Reserve id] no beariig onthe issue ofhig| fithess[for]
duty in 1996 Id. atAR 155. Indeed, the Board stated that “[tifeéQfinding wasperplexing given
plaintiff's statementhat his conditionhad not changesincehe wasreleasd from activeduty. Id.
The Board denied his application, finding tttae evidence submitted was insufficient to establish
the existence of probable material error or injustidd.”at AR 154.

B. Request#2 First Request forReconsiderationof the 1999 Application

Plaintiff requestedeconsiderationf the Board’s decision iAugust 2001 Memorandum
from William Havens to Board (Aug. 2001), AR 8. In support of hisequest Havens
submittedthe June 2, 2000 letter from his commandirfficer stating he had been placed in a not
physicallyqualified status because of psoriatic arthritiswder Jue 2000 Mem., AR149, and
the PEB decision of July 19, 20@hat found him “Unfit” and “Not Physically Qualified to
Continue Reserve Status” due to psoriatic arthritis which “may be permanefiibbatproximate
result of performing military duty PEB FindinggJuy 19, 200}, AR 150.

On August 202001, he Boardrejectedplaintiff's requestfor reconsideratiomecause it
found that plaintiff had submitted no new material evidence but instead simply cited to
inapplicableDepartment of Defeng¢DOD”) instructions Letterfrom W. Dean Pfeiffer, Exec.

Dir., Board to William Havens (Aug. 20, 2001) (“Second Denial”), AR 147. The Board exglaine
9



that the instructiondid not applyfor two reasons.First, it held thatany member not on active
duty, whowas considered fit to continue naval senat¢he timeof separation from active duty
was not entitled talisability retiremenas the resultof an increase in impairment occurring while
the member was not entitled to basic .pald., citing Instruction 1850.48 2038b. Secondhe
Board statedthat although“[i]t appeas that your conditions were incurred while you weoa
extended active dugyrior toyourtransfer to the Naval Reserve, . . . you hawealleged thayour
conditionsbea@me more severehile you wereentitled to basic pay followingour releasdérom
active dutyin 1996,” so further review was not warrantéd.

C. Request #3 Second Request for Reconsideration ofthe 1999
Application

Havens then submitted a second request for reconsideratidn. Pl’s Req. for
ReconsideratioPAR 137-45. Thisrequest included ketter dated September 26, 2001 from Dr.
Craig, the physicianwho first diagnosedlaintiff in 1996 with psoriatic arthritis and fouraim
gualified for duty. Letter from Dr. Kevin Craig to Dépof the Navy(Sept. 26, 2001}*“Craig
Letter’), AR 139. Dr. Craig statd that plaintiff askedhim to “comment onhis being found not
physically qualified for dutylue to hisdiagnosisof psoriatic arthritis’ Id. Dr. Craigreviewed
plaintiff's medical record as of 2004nd found‘no evidence that his diseasddiasignificantly
progressed” sincthe 1996 diagnas, andconcluded that plaintiff€onditionwas stable antdad
“not manifestly changed.’Ild. (“I feel that at the time of his physical exam on 21 Oct 00 he was
manifesting an exacerbation of his disease, which is both typical and expettisdiefdase, and
is not representative of a worsening of his arthritiBhe natural course of exacerbation and

regression of symptoms in individuals with psoriatic arthritis was known at the tinhés of

5 It is unclear when plaintiff submitted thiequest, but it appears to have been sometime
after September 26, 200diven that it attaches a letteith that date.

10



separation in 1996 . . . . ")Dr. Craigstatedthat if plaintiff wasnot physically qualifiecat that
timein 2001, he should have been found unfitdatyin 1996, and léernatively, if plaintiff was

fit for duty back in 1996, “he should be found physically qualified nolt.”Based on all of those
circumstances, heoncluded that plaintiff's “status in the reserves should be adjudicated under
active duty provisions only.’ld.

The Board considered the new letter from Dr. Craigjit denied plaintiff'ssecondequest
for reconsideratioron October 29, 20Qlexplaning that although plaintiff had provided new
material,“it doesnot tend to provethat[] you wereunfit to perform the duties ofour office,
grade, rank or ratingrior [to] your release fronactive dutyon 1September 1996.Letter from
W. DeanPfeiffer, Exec. Dir, Boardto William Havens (Oct. 29, 2001)Third Denial”), AR 136.

It concluded:
Although psoriatic arthritis can be a serious disease process, it was
manifested in your case by fatigue, reduced exercise tolerance, and pain in
a finge and two toes, which did not preclude you from performing your
duties.
It does not appear that you would have qualified for disability separation or
retirement even if Dr. Crg had initiated a medical board in 1996, which he
now believes he should have done at the tirdes you were pending
mandatory separation from the Navy because of yoursetattion for
promotion,you would have ben subjected to the presumption of fithess
outlined in SECNAVNST 1850.4C paragraph 2506. . . [A]s your
condition wasiot grave, it is extremely unlikely that the presumption would
have been successfully rebutted.

Id. Therefore, th&oardfoundthatnone of the informatioplaintiff providedwas material to its

prior decisions, and denied his reque$br reconsideation

D. Request #4 Third Request for Reconsideration of the 1999
Application/2002 Request for aDisability Rating

On January?22, 2002, plaintiff filed a “Request for Disability Rating” with tiB®ard in

which hestated:

11



My conditions where [sic] diagnosed and treated during my final two years

of active duty starting in 199%intii my discharge from active duty

1 Septembefl996. .. . My conditions did not become more severe since my

separation from active duty . as noted by theame doctowhohad treated

me in 1995/96 and conducted my active duty separation physical.
Memorandum from William Havens to Board (Jan. 22, 2002) (“Fourth RequaBt™)23—-24 at
AR 124.

The Board, which treated the requestasther request for reconsideratiolenied it on

May 22, 2002. Letter from W. Dean Pfeiffer, Exec. Dir., Board to William Haveay @2, 2002)
(“Fourth Denial”), AR 120. It cited its prior decisions regarding the same issaesgexplained
that the information plaintiff provided withecurrentapplication although newwas not material.

Id.

E. Request#5 2005 Application toCorrect Military Record

On February 23, 200%laintiff filed anotherapplication for correctiorof his military
record Application for Correctioof Military Record (Feb. 23, 2005)Kifth Request”) AR 24—
69. This time, plaintiff challenged his 2002 retirement, as opposé#uetb996 transfer to nen
active duty. Id. at AR 24. He arguel that because higsoriatic arthritisdevelopedvhile he was
on active duty in 1995, heas “retired by reason of physa disability on IMar 2002 with a
proximate finding which should have been a line of duty findind.”

In response to th request, lie Board asked the Secretary of the COR® provide
comments and a recommendation plaintiff's application Memorandum from James R.
Exnicios, Chairman, Board to Dir., Sgof the Navy ©RB (Mar. 8§ 2006), AR 102.

1. The CORB's First Advisory Opinion

The CORB reviewedHavens’scase history, andnoMarch 2, 2006,it provided a five

page advisory opinion and recommendatid®ORB First Adv. Op., AR 94101 The CORB

found thatHavens “develojed manifestations of Psoriasis with Psoriatic Arthritis while on

12



[active duty in about 1995"and then Hdevelop[ed]an exacerbation of his Psoriasis during
subsequent Reserve duty, ultimately, resulting in referral to the PEB, whitie &g July 2001
finding of thelPEB, determinedhatPetitioner’'scondition rendered him [not physically qualified
for duty].” 1d. at AR 100. According to the CORBplaintiff, who was on notactive duty statys
should have been evaluated in July 2001 underathise dutystandard —if/unfit instead of
physically qualified/not physically qualifiedbecause his conditidirst developedvhile he was
on active duty and possibbecameexacerbated while he was on subsequent reserve kit
AR 100-01.

Under this standard, thoughgt CORBfound Havens fit for duty:

In the absence of evidence of significant impairmeinf{active duty]
performance from ServiceeRords,Medical Records, or additional VA
evidence, Petitioner would appear to have been Fit for Continued Naval
Reserve Service at the time of this 1 March 2002 discharge.
Id. at AR 100-01 (stating that his medicalselated impairment for continued reserve duty was
largely limited to restrictions ofPRT performancé andlimits on worldwide deployability)

The CORBrecommendethatHavens’srecordshouldbe amendeffom showing that he
was found‘not physically qualifieti to reflect that he waXit” for service.See id. at AR 101.1In
making this recommendation, the CORB noted that “Military PEB determinatiepggormance
based requiring evidence that a given medical condition renders a seerdger Unfit while VA
Rating Decisions are largely based on thanifestations of medal conditions without a

requirement that such render the veteran Unfit for Continued SerVate.”

2. Plaintiff's Response to the CORB’s First Advisory Opinion

On April 27, 2006, plaintiff, through newdsetained counsel, filed eesponse tdhe

CORB'’s alvisoryopinion Memorandum from William J. Holmes to James R. Exnicios, Board,

6 PRT refers to physical readiness teéSeePl.’s Opp. at 2.
13



AR 88-90. PRaintiff argued that the CORB correlgt found thatin July 2001, thd®’EB made the
wrong type of determinatioand utilized the wrong standardd. at AR 88. However, plaintiff
disputedthe conclusion that under that standaitde medical records established that he was “fit”
for service.Sedd. atAR 90. Heaskedhe Board to find thdtewas “unfit” because of his medical
condition and to changle reasoffior hisretirement to retirement by reason of medical disability.
See id.

3. The CORB'’s Second Advisory Opinion in Reply

On June 8, 2006, the CORB sent tBeard a second opiniornn reply to plaintiff's
submission Memorandum from M.L. Culver, DirSec¢y of Navy CORBto Exec. Dir., Board
(Jun. 8, 2006) (“CORB Second Adv. Op.”), AR 8Fhe CORBrestated its opinion that the July
2001 PEB should have used the “Fit/Unfitandardbecause “having provided [plaintiff] the
benefit of the doubtthe CORBfoundthat“his condition .. . wasincurred while on active duty
[and was possibly aggravated while in a reserve statid.’ citing DOD Instruction 1332.38
88 E.3.P4.3, E3.P4.5.3.h& CORBwent on:

[A] lthough petitioner was entitled to a Fit/Unfit determination, a
preponderance of the evidence clearly shows that his condition, although
possibly aggravatesas not an unfitting condition at the time of his release
from active dutyor during his subsequent reserve periocksaivice.. . .

[T]he mere presence of a condition does not render an individual unfit for
duty. There must also be a showing that he is unable to perform duties
appropriate for his office, grade, rank, or ratinguch a finding could not

be made in peibner’'s case. . . . In conclusion, [plaintiff's] request for
disability retirement is not supported.

Id. at AR 87 (emphasis added).

4. The Board’s Decision

On August 4, 2006, after considering plaintiff's application and supporting matkaal, t
applicabé policies andegulationsthe CORB advisory opiniongnd plaintiff's responsethe

Boarddeniedplaintiff's application. Letter fom W. Dean Pfeiffer, Exec. Dir., Boatd William

14



Havens (Aug. 4, 2006) Fifth Denial”), AR 4-5. TheBoardstatedhat it“substantially concurred

with the comments contained in the advisory opinioes;eptthat itwas “not persuaded that the
condition in question recurred during, or was aggravatedpbgintiff’'s] service in the Naval
Reserve and therefore it rejected the CORB’s opinion that in 2001, plaintiff should have been
evaluated under the fit/unfit standartil. at AR 4. Further,the Board concludedhat even if it

had determinedplaintiff should have been found “unfit” for duty in 2001, the severity of his
disability would not have qualified him for retirement by reason of physisabdity. See id.at

AR 5. Therefore, théBoardfoundthat“the evidence submitted was insufficient to establish the
existence of probable material error or injustickl’ at AR 4.

F. Request #6 First Request for Reconsideration o2005Application for
Correction

Plaintiff applied for reconsideration of the Ba&s denial’ Seel_etter of W.Dean Pfeiffer,
Exec. Dir., Board to William Havens, Apr. 9, 200Bth Denial”), AR 1-2. O April 9, 2007,
the Board deniedthis request. Seeid. (explaining thatplaintiff had not submitted any new or
material evidence that would justify tB@ardreconsidering its prior finding

IV.  Plaintiff's Judicial Challenges

In November 2007, following higdministrativeappeals plaintiff filed suitin the United
States Court of Federal Claimblavens v. United StateNo. 07780 C (Fed. Cl. Mar. 13, 20Dn8
That court dismissed his lawsuit, ruling that his claims were tlaered becauste applicable
statute of limitations began running with pl#iris release from active duily 1996andwasnot
tolled during hisappeals to th&oard Id. The U.S. Court of Appeals for the Federal Circuit
affirmed thelower courts ruling. Havens v. United State330 FedAppx. 920 (FedCir. 2009),

cert.denied, 559 U.S. 992 (2010).

7 There does not appear to be a copyisfréguest in the administrative record.
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Plaintiff filed his actionin this courton November 1, 201Compl.[Dkt. # 1], and he
amended his complaint on January 5, 20A2. Compl. The amended complaint contains no
enumerated causes of actimtasserts generalthat defendant acted arbitrarily and capriciously,
andin violation ofthe Constitution and the APA Wigiling to correct his recordld. 11 XCVIII.
Plaintiff soughtan order directing defendant to correct his records “to reflect that he should have
been medically retired to a date as determined by this cddrt{ CVIII.

On September 26, 2012, this Court granted defendant’s motion to dismiss on the grounds
that paintiff's claims were barred under res judicata based oedherdecision of the Court of
FederalClaims. Havens v. Mabys$392 F. Supp. 2d 303, 305-06 (D.D.C. 2012).

On appeal,iie U.S. Gurt of Appealsfor the D.C. Circuireversed the dismissaHavens

759 F.3d aP2(holding that the decision in the Federal Circuit was not on the merits so resgudicat
did not apply). It affirmed the dismissal of plaintiff's claims challenging ®eards four pre-
2006 decisions as barred by the APA’s wparstatute of limitationandremandedhetwo later
filed requests- the 2005 request for a correction and request for reconsiderati@cause the
APA statute of limitations lhnot yet run Id. at 97100. The Qurt of Appealsremanded the
case to thi€ourt for further proceedings consistent withopinion. Id. at 100.

Pending before th€ourt, then, are plaintiff hallengs to the Board’s August 4, 2006

and April 9, 2007 decisions®oth ofwhich deniedhis application for correction of his military
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record® The Secretary has moved for summary judgment on the grounds that the Board followed
the applicable procedures in issuing the two decisions, that the decisionsowstigutonally
sound, and that they are correct, supported by the administrative record, and not ,arbitrary
capricious or contrary to law.SeeDef.’s Mem. at 1318;see alsdef.’s Opp. and Reply [Dkt.
# 39] Plaintiff has moved for summary judgment on the grounds that the Baawrongwhen
it decidedin 2006that hehad beerevaluated under the correct standerd®001and properly
transferred to theetiredreservein 2002 and that he received ineffective assistanceoohsel
before the PEB. SeePl.’s Mot. for Summ. J. [Dkt. # 36PI.’s Opp.at 17-25 Pl.'s Reply [Dkt.
# 42].

STANDARD OF REVIEW

Summary judgmenis appropriée when the ptadings and evidencshow that “there is
no genuine dispute @s any maeral fad and fhat] the movants enttled to judgment asa
matter of law” Fed. R. Civ. P. 5@). However,in cases involving review of agen@adion

under theAdministrative Procedure AcRule 56does not appl dueto thelimited ole ofa court

8 The Secretary considerplaintiffs 2005 application to be another request for
reconsideration of the Boaglearlier decisionsee, e.g.Def.’s Mem at 1, Defs Reply at 15,

but the D.C. Circuit found otherwisddavens 759 F.3d at 95 n.9 (finding that the request was a
new application because it did not mention “reconsideration” or the “new aedahatidence”
standard, the decision reached the merits of Hasepplication, and the Board previously
advised Havens that if he were to submit a request for correction of his st that he as
retired by reason of physical disability on March 1, 2002, the Board would treatiinas
application).

9 Although plaintiffasserted in the amended complaint that the Board’s decisions violated
the Constitution, Am. Compl. CVIII, on remandhe does not argue that the fifth and sixth
denialswere deficient under the Constitution. Accordingly, the Court treats theges G
conceded by the plaintiffSee Lewis v. District of Columbip. 10-5275, 2011 WL 321711, at

*1 (D.C. Cir. Feb. 2, 2011) (per curiam) (citation omitted) (“It is well understood in fhesiC

that when a plaintiff files an opposition to a dispositive motion and addresses oty ce
arguments raised by the defendant, a court may treat those arguments thantiffefauled to
address as conceded.”).
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in reviewing the aministative record. Sekda Spealty Hosp.-AkronLLC v. Sebelius320 F.
Supp. 2d 13, 210.D.C. 2011). Under the AR, the agency’s rolés to resolve &dua isswes
andarrve at a deision that is supported by thedministative record, and the court’sote is to
“detemine wheher or not as a ntier of law the evidencen the aministative record
pemitted the agencto make the dasionit did.” Ocddental Engg Co. v. INS 753 F.2d 766,
769-70 (9th Cir. 1985),iting Citizensto Preserve @eaton Park, Inc. v. Volpe 401U.S. 402,
415 (1971)see alsRichardsv. INS 554 F.2d 1173, 117D(C. Cir. 1977).

Under the ARA, a court must “holdinlawful and set aside agenadion, findings, and
conclusions”that are “arbitrary, capricious, an abuse fadiscretion, or otherwise not in
acwordancewith law,” 5U.S.C. 8 706(%A), in excessof statutory authorty, id. 8 706(3(C), or
“without obsrvance of proedure requied by law,” id. 8 706(3(D). However, the scopef
review is narrow. See Motor Vehle Mfrs. Assn of U.S., Inc. v. StatBarm Mut. Auto. Ins. Co.
463U.S. 29, 43 (1983).Theagency's desionis presumedo be \alid, see Citizensto Presere
Overton Park, 401 U.S. at 415, ad acourt must not substituteits judgment br that of the
agency. StateFarm, 463 U.S. at 43.

Further,Board decisions receive additional deference because Congress has given the
Secretary of the Navy, acting through tBeard wide discretion in deciding when to make
corrections to military records.Seel0 U.S.C. § 1552(a)(1) (“The Secretary of a military
depatment may correct any military record of the Secrétadepartmentvhen the Secretary
considers it necessaty correct an error or remove an injustice. [SJuch corrections shall be
made by the Secretary acting through boards of civilians of theugéxe part of that military
department.”)(emphasis added)In the case oBoard decisions, the Court must apply “an

unusually deferential application of the arbitrary or capricious standatide APA.” Piersall v.
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Winter, 435 F.3d 319, 324 (D.C. Cir. 2006), quotkgis v. Sec’y of Air ForgeB66 F.2d 1508,
1514. *“In fact, the Navy need only show that thBoard s decision contains a ‘rational
connection between the facts found and the choice ma@glldn v. Winter 474 F.3d 813, 819
(D.C. Cir. 2007), citingState Farm463 U.S. at 43°

Courts must consider whether the Board’s “decision making process was deficient, not
whether [the] decision was correcDickson v. Seg of Def, 68 F.3dL396, 1408D.C. Cir. 1995)
qguotingKreis, 866 F.2d at 1511But actions by military correction boardstist be supported by
reasoned decisionmaking. If the Board’s explanation for its determination lack®laerence,
the court owes no deference to the Board’s purported expertise because we canmoit.discer
Haselwander v. McHugly,74 F.3d 990, 996 (D.C. Cir. 2014) (internal citations, alternations, and
guotation marks omittedyWhen a military records correction board fails to correct an injustice
clearly presented in the record before it, it is acting in violation of its statutory neandderl0
U.S.C. § 1552. And such a violation, contrary to the evidence, is arbitrary and capricious.”).

ANALYSIS

The Secretary of the Navy, acting through the Board, “maygcbany military record . . .
when the Secretary considers it necessary to correct an error or remouesteeifijRoberts v.
United States741 F.3d 152, 158 (D.C. Cir. 2014), quotingll®.C. § 1552(a)(1). The applicant

seeking to correct a recordust provide “substantial evidence” to overcome the presumption that

10 Plaintiff argues that thisleference to Board determinations is “lessened when . . . the
policies in question are not operathrstrategic or tactical, and the mere fact of military context
is insufficient to require deference.” Pl.’s Opp. at difing Adair v. Endgand, 183 F. Supp. 2d

31, 50 (D.D.C. 2002). But the case plaintiff cites involved constitutional challenges hader t
First Amendment by military chaplains, and the holding concerns whether &tunihyg or a more
deferential level of scrutiny applies Establishment Clause claims in the military contédair

at 50-51; seealso Foster v. Maby#No. 114931 (BAH),2015 WL 2198851, at *11 n.8 (D.D.C.
May 12, 2015) (stating th&tdair was inapposite in that case, which did ineblve claims under

the Rrst Amendment). Accordingly, plaintiff's reliance éalair is misplaced.
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“ public officers), including military officers, have properly discharged their official dutiésld.,
quoting32 C.F.R. 8§ 723.3(e)(2): The Board may deny an applicatioff it determines that the
evidence of record fails to demonstrate the existence of probable material anjostace.” 1d.,
qguoting 32 C.F.R. 8§ 723.3(e)(2).

Havens challenges the Board’s denial offlith requestfor correctionand the denial of
this request for reconsideration of that decision on the grounds(it)dhe Board failed to explain
its reasoning(2) the Boardwrongly concluded that Havens was evaluated under the correct
standard(3) the Boardwas wrong in finding that Havens was prdpéransferred to theetired
reserve, an@) plaintiff did not have theffectiveassistance afounsebefore the PEB None of
these contentions warrant the reversal of the Secretary’s discretionaryidatiem

I.  The Boards reference tothe advisory opinions of the CORB in making its
determination was proper.

Havensargues that thBoard'sdecison making process was improfg@causehe Board
did not explain its reasoningSeePl.’s Opp.at 13-22 He contendghatthe Board providedo
“reasoned analysis that could be measured against the arbitrary and capraridasidbut
“merely parroted the advisory opiniorithout more.Pl.’s Opp.at15-1§ citingDickson 68 F.3d
at 1405.

But the Board may rely on advisory opinions, like the ones providaddoZ ORBhere,
whenmakingdeterminations Robertsv. United States741 F.3d at 1589 quotingEnvtl. Def.
Fund, Inc. v. EPA465 F.2d 528, 537 (D.C. Cir. 1972) (holding that in providing a reasoned
explanation of its decisions, the Board “may meet that obligation byineféine reader ttclearly
relevant sources other than a formal statement of redsomdnd here, the Board’s decisions
referrednot only to the CORB’s advisory opinions but also to the rest of the regitihdts many

repeated reviews of the same set of medical informatimafall of that material islearly relevant
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to this matter. Moreover, it can hally be said that the Board “parroted” the CORB advisory
opinion when the Board actually rejected the advisory body’s conclusion thafuhétfstandard
should applyeven though it arrived at the same conclusibrith Denialat AR 4. Accordingly,

the Board’s decigin making process is nélawed merely becausthe Boardreferencedhe
CORB'’s advisoryopinions rather than provithig anotherdetailed explanatiorof its own in
deciding plaintiff's application.

Il. The Board’s conclusion that Havens wasvaluated under the correct standard
wasbased on reasoned decision making and did not lack coherence.

Havenschallenges the Board’s decision that he wagperlyevaluatedn 2001under the
physically qualified/nophysically qualified standardPl.’s Op. at 1#19. He argues that the
Boardfailed to “address the basis of [its] disagreement [with the CORB] andasittte some
extent, explain it,” andniat he findingwas“legally and factually incorrect.”ld. at 18. But &
explained below, the Board did explain the basis of its disagreement. And whetherigloan dec
was correcon the meritas not the questiobefore the Court. Dickson 68 F.3d at 14056.
Rather, heissue to be decided is whether the Board’s decision making process was déficient
or lacked any coherenceHaselwander,/74 F.3d at 996. Because the Court could discern the
Board’s decision makingrocess and the record suppdlte decision the Court holds that the
decision was supported by reasoned decision making andtdatkoeoherence

The CORBreviewedHavens'’s history andoncluded that he should have been evaluated
under thdit/unfit standardn 2001 even though he wars nonractiveduty at the timebecausdis
conditionwasincurredwhile he wason active dutyandin the CORB'’s opinion, the condition was
exacerbatedhile onreserve duty CORB First Adv. Op.AR 97-101. The CORBstatedhat the

fit/unfit standard applied becaudee PEB may
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issue ait/Unfit determination when it can be establishedhmevidence
of record that the member (who was previously on active duty either as a
recalled reservist or active dutyember) incurred a condition while on the
previous period of active duty, that the condition wetually unfitting at
the time of the memabs release from active dutwpr, that although not
unfitting upon release, the condition was aggravated while on a subsequent
reserve oractive period of duty.
CORB Second Adv. OpAR 87 (emphasis addediting DOD Instruction 1332.38 §§ E3.P4.3
E3.P4.5.3.

The provisionscited by the CORB goverthe standardghat apply when evaluating a
service member’s physical disabilitySection E3.P4.3tatesthat a reserve membesHhall be
adjudicated under the statutory provisions applicable to his alutgistatus at the time of onset
or aggravation of the condition for which the member is determined”uriOD Instruction
1332.38 § E3.P4.3. And Section E3.P4.5.3 provides for the evaluation of prior service
impairments.Seedd. § E3.P4.5.3stating that “medical condition incurred or aggravated during
one period of service or authorized training in any of the Armed Forcegthias or is aggravated
during later service or authorized training, regardless of the time between, shonldynbe
considered incurred in the line of duty”). In other wordg]er thesesgulationsthe determination
of whethera member iso be evaluated und#re active duty (fit/unfit) standard or the nawative
duty (physically qualified/not physically quidid) standard depesdipon when the conditiomas
incurred oraggravated: while the service member was on actghety or on noractive duty.

Id. 8 E3.P4.3 If a condition incurred or aggravated during one period of active duty or training

recurs or is aggravated duriaglaterperiod ofactive duty or trainingof 30 days or morethe

11 This instruction governs the military’s physical disability evaluations. DODuogtm
1332.38 (1996).
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condition isconsidered incurred or aggravatadhe line of duty (i.e., while oactive duty, even
though there was an intervening period of astive duty Id. 88 E3.P4.3, E3.P4.5.3.

The CORBopined that plaintiff should have been evaluated under the fit/unfit standard for
active duty members because it found that “his condition, which was incurred whileverdaty,
waspossiblyaggravated while in a reserve statu€ORB Second Adv. Op., AR 87 (emphasis
added). Importantly, it explained thiatmade this finding because “provided [Haveng the
benefit of the doubt” on this issudd.

TheBoarddisagreedexplaining that “it was not persuaded that the condition in question
recurred during, or was aggravated Iayens’$ service” after his release from active dulyfth
DenialatAR 4. Itis clear the Board did not give plaintiff the same “benefit of the doaidthe
Court is able to discern the Board’s decision making process.

Further, the Court finda rational connection between the facts in the reemd the
Board’sfinding thatplaintiff's condition did not recur or become aggravat€&dlan, 474 F.3d at
819. The record presesitvidence thatan be interpretetb showthat plaintiff's condition was
stablethroughout the relevant period.

e Havens wasconsistentlyfound physically qualified for duties asnon-active
reservist from 1997 to 2008eePl.’s June 2, 2005 Letteit AR 19, and he was
found physically qualified as late dane 13, 2001. CORB First Adv. Ogt.AR

98.

e As of March 2001, his condition “had not required time away from duties for
treatment/evaluation/recuperationrCORB First Adv. Opat AR 98

e Havenswrote in his 2005 applicatiotinat his physical disability “did not become
aggravated or more severe while in a non-duty status.” Fifth ReajueRt24.

e Dr. Craig, whose opinion was proffered by plaintiff himself, was of the vietv tha
plaintiff's condition wasthesame in 1996 and in 2001, and that while his symptoms
may have waxed and waned, his arthritis had not worsepeeCraig Letter AR
139.
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While the CORBgave plaintiff the “benefit of the doubt” thatherevidenceshowed his
conditionwas aggravatedhile he was on reserve dyt§the Boardconcluded otherwise which
meantthat he wasproperly evaluated under the standard for-acotive duty reservists in 2001.
DOD Instruction 1332.38 E3.P4.3see alsdnstruction 1850.4D § 330@equiring a fit/unfit
determination for a reservist who incurs or aggravates a condition whileetetalictive duty for
30 days or more). Given the record evidence anBolaed’sexplanation, the Court holdlsatthe
Board’s decision on the issuassupported by the recgrdndit will not secondguess the Board’s
weighing of the competing evidenc&tateFarm, 463U.S. at 43 (holding that @ourt must not
“substitutets judgment br that of the agency.

The Board’s decision and plaintiffargumenton this issue are like two ships passing in
the night. Plaintiff argues that “the salient points not whether his conditiorecurredafter he
was released froractive dutybut that it wasncurredwhile he was on active duty. PIReply
at 2-3, citing Instruction1850.4D88 2019, 2072, 33098409 andReport of Medical History
(Sept. 9, 1996), AR 166Gee alsdPl.’s Reply at 5 But the fact that plaintiff's condition was
incurred while on active dutywhich is undisputedseeCORB FirstAdv. Op.at AR 100, First

Denialat AR 154 — did nohecessarilentitle him to a fit/unfit determinatiom 2001

12 SeeMemorandum from Commanding Officer, Naval Air Reserve Cetner, San Jose to
President, PEB (Jul. 7, 2001), AR 111 (reporting on July 7, #@Havenscomplained that his
arthritis causes pain, prevents him from standing for moderate periods ahiihhat he has great
difficulty dexending stairg;, CORB First Adv. Opat AR 100 (“Beginning in May 2001, he
developed worsening right ankle pain [and] . . . continues to have difficulty with ambti)ation.

13 Plaintiff also argues that the Board’s 2007 ideof his request for reconsideratjathe

sixth denial,was flawed because the Board “merely mentioned their disagreement” on the
applicable evaluation standard. Pl.’s Opp. at 18, citing 3Xth DenialatAR 1. But that denial

was properly based otine fact thatplaintiff had notsubmitted any new material evidence.
32C.F.R. 8723.9 (‘After final adjudication, further consideration will be granted only upon
presentation by the applicant of new and material evidence or other mattereniougly
considered by the Board.”).
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The provisions plaintiff cites require a service member to be adjtedl under the
provisions applicable whesmcondition beginsor is aggravatedandthey providefor a reservist
to be evaluated under the active duty standard if his conditionsrecus aggravated while
recalled to active duty for 30 days or mo&eenstruction1850.4D 88019, 2072, 3309(84009.
Havenswas evaluated in 199%hile he was still omactive duty,under the fit/unfit standard
applicableto active duty membersnstruction 1850.4C8 4211a andwas found fit for active
duty. CORB First Adv. Opat AR 97. He was evaluatedgainin 2001, wherhe was on non
active duty status, under the physically qualifred/physically qualifiecstandard applicable to
non-active duty memberdnstruction 1850.4D 8054, 4211band found to be not physically
qualified CORB First Adv. Op. aAR 98. Becauséhis conditiondid not rendehim unfit for
active dutywhenhe was released from active datydbecause- unlike the CORB- the Board
foundthat plaintiff's condition was not aggravated duringubsequent reserve or active period
of duty, the Board did not err in determining thatewaluaton under the fit/unfit standdrwas
notrequired in 2001 Id.

It is important to point out that even if one were to conclude that the CORB’s aipplicat
of the regulations was superior and that the Board’s decision on which standard shguicbappl
comparatively lacking in coherence and support, ¢batlusionwould not lead to the outcome
plaintiff is seeking: an order that his Naval records should be corrected.e WaIICORB
embraced plaintiff's theory that the fit/unfit standard was the proper tesjedtecbplaintiff’s
contention that he was unfit even after it gave him the “benefit of the doubt.” So there is no
reviewing body that looked at the medical evidence and came to a conclusiaintiff'p favor,

and there was little to persuade the Board that there was a manifest injusticedb co
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. The Board’s conclusion that Havens wagroperly transferred to the retired
reserve wadased on reasoned decision making and did not lacoherence.

The Board also concluded that even if the PEB had found Havens unfit fan @91
he would not have qualified for retirement by reason of physical disabiligny event Fifth
DenialatAR 5.

A. The Board did not usurp the role of the PEB
Havens arguethat the Boardwrongly usurped the role of the PEB whemmiade this
observationarguing thabnly PEBs are authorized to make fitness determinatiBh&s Opp.at
19-2Q Thisargumenimisconstrues botthe Board’sdecision and its role in deciding plaintiff's
application The Board did not find that plaintiff was fit for duty. It found that he would not have
met the criteridor disability retirement. Fifth DeniatAR 5 (“[E]ven if the PEB had determined
that you were unfit foduty, you would not have met the criteria for a disability rating of 30% o
higher and, therefore, would have been entitled to retirement by reason of lpthigsiogity.”).
The Board’'sole is toreview*“[e]achapplication . . . and all pertinent evidence of record”
to determin€é‘the existence of probableaterial error or injusticg. 32 C.F.R88 723.8e)(1)2).
In doing thatthe Board did at substitute its judgment for that of tR&B. Ratherit reviewed
the record evidend® decide whetheorobable material error or injustice occurred whiavens
was found not physically qualified for duty and retired from service in 20B%ercising this
function as required by regulation does not constawisurpation of the role of the PEB.
B. The Board’s conclusion that Havensvould not qualify for retirement

by physical disability was based on reasoned decision making and did
not lack coherence.

Plaintiff also argues that the Board was wrong in its conclusidre Board found that
even if plaintiff ha been evaluated under the fit/unfit standardweauld not have met the criteria

for a disability rating of 30% or higher” artius would not have beeentitled to retirement
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because of physical disabilit§ifth DenialatAR 5. Havenschallenges tis conclusiorby askng:

“If Plaintiff was fit for duty during his Reserve Service how could he be fawtdphysically
qualified?®* Pl.’s Opp. at 21arguingthat the“only difference between the two findings is tha
the not physically qualified finding applies to a rauty related disease or injudy” Plaintiff’s
argumentmisses théasisof the Board’'s decision. In this ruling, the Board did determine

whetherplaintiff wasfit or unfit,'® butit reasonedhathe would not have satisfied the statutory
requiremergto receive disability retirement

To receive disability retiremeng nonactive duty reservist like plaintifinust have a
physical disabilityrated“at least 30 percent under the standard schedubging disabilities in
use by the Department of Veterans Affairs at the time of the determination.” .4.C.U
§ 1204(4)(B) Given the evidence thatfor four years after he was released from active duty,
plaintiff was found qualified fohis duties asa non-active reservis{Pl.’s June 2, 2005 Lettet
AR 19);as of March 200 plaintiff had not incurred time away from his duties due tebiglition

(CORB First Adv. Opat AR 98); in 2005, plaintiff himself observedhat his physical disability

14 Plaintiff repeatedly asserts in his pleadings tletvas found “fit” for duty in June 2001
by the PEBbut does not cite record evidence for this assertBeeAm Compl. JLXVI; Pl.’s
Opp. at 45. Therecord shows that an informal PEB found plaintiff “physically qualified” on June
13, 2001, not “fit for duty.” CORB First Adv. Opt AR 98.

15 The crux of plaintiff's argument is that his condition did not change between 1996 and
2001, so he could not be found fit in 1996 but found not physically qualified in 2001. Although
the Board did not determine whether plaintiff was fit or not and its decision didrnatn such a
finding, the Court notes that the two standards are not identical and must be considbeeed i
context of a service member’s dutieSeelnstruction 1850.408 2032 (providing that in making
fit/unfit findings, “the mere presence of a diagnosis is not synonymous with a disadldy[i]t

must be established that the medical disease or condition underlying the diagheosiy a
interferessignificantlywith the member’s ability to carry out the duties of his or her office, grade,
rank or rating”)(emphasis addedjg. 8 2054(providing hat not physically qualifiedneans a
reservist is unable “teeasonablyfulfill the purpose of his or her reserve employment”) (emphasis
added).
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“did not become aggravated or more severe while in adnbystatus’(Fifth Requesat AR 24);

and individuals with psoriatic arthrittgpically experience a “natural course of exacerbation and
regression of symptomgCraig Letter AR 139, the Courtcannotfind the Board’s decisiothat
plaintiff would not have met the thirty percent statutory rating requirement to basamer
lacking coherence Again, the Board’s role is to review plaintiff's application and tbeordto
determine‘the existence of probable material error or injustic82 C.F.R. 88 723.3(e)(1(2).

In doing sQit applies a presumption that military officers “have properly dischattgsd official
duties.” Id. § 723.3(e)(2). And the Court’s role is to defethat decision unless there is a lack
of reasoning behind itThe Court finds thathe Board’sconclusion on this issue is not arbitrary,
capricious, or contrary to law.

V. Plaintiff's claim that he had ineffective counsel in 2001s beyond the scope of
the Court’s reviewand is time-barred.

Finally, plaintiff argues that he received ineffectassistance ofounsel before the PEB
in 2001, and he suggestthis wasa violation of his Fifth Amendment due process rights. Am.
Compl. LXXIV ; Pl.’s Opp.at 2-25. Plaintiff's claim failsbecausat is both beyond the scope
of the Court’s review and time-barred under the APA.

The Court’s review under the APA includes only the administrative record absenuing “st
showing of bad faith or improper behavioiTheodore Roosevelt Conservation P’ship v. Salazar
616 F.3d 497, 514 (D.C. Cir. 2010), quoti@@mmercial Drapery Contractors, Inc. v. United
States133 F.3d 1, 7 (D.C. Cir. 1998plaintiff does not claim bad faith or improper behayand
there is no inatation of eithe), so the Court’s review is limited to the administrative record in this
case. Becauseplaintiff “never argued ineffective assistancecolunsel’to the Board and he
assertedhe claimfor the first timein his complaintthis argument rast be dismissedSee Caez

v. United States815 F. Supp. 2d 184, 190 (D.D.C. 2011) (dismissing a plaintiff's ineffective
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assistance of counsel claima case challenging the decision of the Army Board for Correction of
Military Records because it was not raised in the administragipeals procegs

But even if this Court could review plaintiff's allegations, the claims would be-bareed
under theAPA'’s limitations period.Under the APA, civil actions against the government must be
filed “within six years after the right of action first accruessee28 U.S.C. § 2401(a) (2012).
Plaintiff's claims of ineffective assistancef counsel anddenial of due procesgefer to his
representation by Lieutenant Kim Blaick2001, rendering tiseclaims far beyond the skyear
limitations periodwhen plaintiff filed this lawsuitn 2010'® See Havens759 F.3d at 97 n.11
(affirming dismissal of plaintiff's claims relating Boarddecisions issued between 2000 and 2002
because they “had plaingxpired by the time Havens filed suit in 20L0”

CONCLUSION

For the reasons stated above, the Court will grant defendant’s motion for summary

judgment [Dkt. # 33] and deny plaintiff's cross-motion for summary judgment [Dkt].# 36

@M\

AMY BERMAN JACKSON
United States District Judge
DATE: November 25, 2015

16 The Court notes that when a plaintiff challenges an adverse decision by a cortewdiohs
the right of ation first “accrues at the time of the final agency decisidRémpfer v. U.S. Dep't
of Air Force Bd. for Corr. of Military Record$38 F. Supp. 2d 200, 206 (D.D.C. 2008), quoting
Lebrun v. England212 F. Supp. 2d 5, 11 (D.D.C. 2002). Plaintiff's ieetive assistance of
counsel claim, however, challenges his underlying representation byraati€im Black, not

an agency decision, which concluded more than six years ago and falls beyond thersnitat
period. Pl.’s Opp.at 2-25 see Rempfeat 206-07 (explaining that a claim challenging an adverse
corrections board decision accrues after the final agency decision, but ackkllenging the
plaintiff's underlying discharge accrues when the service member’s digcisdinal).
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