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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JIM BENSMAN,

Plaintiff,
V. Civil Action No. 10-1910 (JEB)
NATIONAL PARK SERVICE,

Defendant.

MEMORANDUM OPINION

Plaintiff Jim Bensman brought this action agaiDefendant National Park Service under
the Freedom of Information Act. Bensman alleges that NPS has violated FOIA by improperly
denying his request for a public-ingst fee waiver; he also claims that NPS failed to adhere to
FOIA’s 20-workday time limit for reaching a detamation on his request. Both parties now
move for summary judgment under Federal Rul€iefl Procedure 56(a). Because the Court
finds that NPS exceeded its statutory time limit and thus cannot assess fees here, it need not
reach the merits of theublic-interest disputé.

l. Background

Plaintiff, as a hobby, uses topographicabhda make electronic maps for global-

positioning-system devices. Pl. Mot. at 1. Afteeating his maps, Plaintiff then makes them

available at his website for viers to download and use freeabfarge._Id., Compl., 1 4. The

! In considering the parties’ competing Motions, the Court has reviewed the Administratore,Rec
Plaintiff's Motion for Summary Judgment, Defendar@sss-Motion and Oppositido Plaintiff’'s Motion,
Plaintiff's Reply and Opposition to Defdant’s Cross-Motion, and Defendant'spRe In addition, the Court held a
hearing on August 4, 2011.
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data Plaintiff uses to create his GPS maps i€élyi obtained from “numews . . . federal, state,
and local agencies by simply asking for it and explaining what it [will] be used for.” Id. at 2.

Bensman became interested in acquiring similar data for lands maintained by Ozark
National Scenic Riverways, a bureau manageN®$, which is housed within the Department
of the Interior._See Compl., § 8. Plaintiffocsequently had phone and email conversations with
NPS employees regarding the park data, butumable to procure the sieed information._ld.,

1 7. After these unsuccessful attempts to have the data released to him, Bensman submitted a
formal FOIA request to NPS on November 2009, for “[a]ny and all &il data” and “[a]ny

data for building locations, put ins, camping areas, parking, etc. that the NPS may have” for the
relevant parklands. App. to Pl. Mot. at 1-R€quest”). The Requealso sought a public-

interest fee waiver for the res under 5 U.S.C. § 552(a)(4)(A)Jiiwhich requires an agency

to “furnish[] [records] without any charge at a [reduced] charge,” where a requester
demonstrates that “disclosure of the informationis likely to contribug significantly to public
understanding of the operationsamtivities of the governmeand is not primarily in the

commercial interest of theqaester.” In support of hige-waiver request, Bensman

“explain[ed] that he had no commaicinterest in the files, and that releasing them served a
public interest since he providde®e maps he makes with thiganmation to thousands of people
free of charge.” Pl. Mot. at 3.

Defendant responded on December 4, 2009, acknowledging receipt of Plaintiff's
November 17 Request, assigning him a Requesthéun, and addressing the issue of a public-
interest fee waiver. App. to Pl. Mot. at 5-6 (tteg”). The Letter assextl that the information
Plaintiff had provided in connectn with his fee-waiver request “is not sufficient justification to

qualify for a fee waiver under the Department @ biterior’'s (DOI) FOIA regulations,” and it



referenced 43 C.F.R. Part 2, Appendix D. ad5. Defendant “age[d] that the records

[Plaintiff requested were] not primarily in [his] commercial interest,” but asked him to “provide
additional information to justify [his] fee waiveequest.”_Id. at . The Letter included
suggestions on how Bensman could better formulistéee-waiver request. Id. In pertinent

part, the Letter asked him to:

1) Explain how the records you seeklllvbe meaningfully informative
with respect to the agency’s opoas and activities. Records must
be sought for their informative kee with respect to specifically
identified government operations activities; a request for access to
records for their intrinsic informational content alone would not
satisfy this thresold consideration.

2) Explain how and to whom you intend to disseminate the information
and how you intend to use the information to contribute to public
understanding. Passively makingcords available to anyone who
might seek access to them does not meet the burden of demonstrating
with particularity that the information will be communicated to the
public.

3) Explain how release of the requested records will contribute
significantly to public understaim. For example, is the
information being disclosed newdpes the information confirm or
clarify data released previously; and is the information publicly

available. Explain how disclosuseill increase the level of public
understanding that existgrior to disclosure.

Id. Such additional information would “assist [NPS] in making a decision on [Bensman’s]
request for a fee waiver[.]’dl at 5. The Letter finally direetl Bensman to “provide [such]
additional information to justifyhis] fee waiver request or written assurance of [his] willingness
to pay all fees (or specify the maximum amatiatt [he is] willing to pay for the bureau to
process [his] request).” Id. at 6. “This [wdphllow [NPS] to begin processing [Bensman’s]
request for records while considegifhis] fee waiver request.”_Id.

Three days later, on Decearb, 2009, Plaintiff replied tPS’s Letter. App. to PI.

Mot. at 7 (“Response”). The Response expresdaintiff's frustraton over the “time and



government resources [he believed were] beingtedd handling his request, but he agreed to
“answer [NPS’s] questions anyway.” Id. Beren accordingly expanded his earlier fee-waiver
justification to include:

1) The NPS builds and maintains trails and other facilities. The data |
am seeking will inform the location of trails and other NPS facilities
so the taxpayers can find and enyayat their tax dollars paid for.

2) As | pointed out in my request, | do more than make the data
passively available. | post it on the Internet where thousands of
people have already downloaded ¥Vhen | update the maps with
new data, | send out emails ieff people know the new maps are
available. Since thousands ofopée have already downloaded and
installed the maps on their GPS, thés an established record of my
disseminating the data.

3) It will significantly increase publieinderstanding as e¢hpublic will

have the ability to see where the Igaheir tax dollars have paid for
are located when using their Garmin GPS.

Defendant sent a second letter taififf on January 7, 201(ndicating that “a
recommendation on [his] fee waiver request wagzdnded to the Department of the Interior
(DOI) Solicitor s Fic] Office in Denver.” App. to Pl. Mb at 8 (“Initial Denial”). The
correspondence further explaineditthe Solicitor’'s Office hadrfot yet completed review of
[NPS’s] recommendation due to the need toherrresearch fee waiver regulations and case
law”; however, Defendant “hope[ed] to havéral determination . . . within the next 5
workdaysl[,]” and advised Plaintiff dfis “right to treat [the] delags a denial of [his] request.”
Id. Bensman submitted an appeal of thédhDenial on January 10, 2010, in which he
complained about the delay and accused NP&@aht[ing] FOIA by notresponding in the time
required” by 5 U.S.C. 8§ 552(a)(®)(i). App. to PI. Mot. atLlO (“First Appeal”). He also

referenced 5 U.S.C. 8 552(a)(4)(A)(viii), arggithat NPS was required telease the relevant



records to him at no cost because it had reathred a determination within FOIA’s 20-working-
day time limit. 1d. at 10-11.

Seven months later, on August 17, 2010, Bééat sent two additional documents to
Plaintiff. The first formally denied Plaifitis November 17 Requebiecause NPS “[did] not
believe [Plaintiff] provided sufficient substantiatiorathrelease of the requested records is likely
to contribute significantly to #hpublic understanding of the opgons and activities of the
Government.” App. to Pl. Mot. at 12 (“Detemation”). The Determination also informed
Bensman of his right to appehke denial of his fee-waiveequest and included a $1,387.20 fee
estimate and additional instructiafi$e still wished to obtain theelevant recordsid. at 13.

The second August 17 communication from NPS denied Plaintiff's First Appeal. App. to
Pl. Mot. at 15-17 (“First Appeal Denial”). €hFirst Appeal Denial responded to Bensman’s
claim that NPS was required to release the requested records to him at no cost for allegedly
failing to adhere to FOIA’s 20-working-dayne limit. Id. NPS dismissed Bensman’s
argument, asserting that “the 20 workday timetlonly applies to thoseequests that are made
in accordance with an agency’s published FOIlgutations,” and “does not begin to run until all
issues regarding processing feesmsolved.”_Id. at 16. “In ordéo resolve all issues regarding
fees,” the First Appeal Denialverred, “the regulations requiag=OIA requester to either
provide adequate justifation to support his entitlementadee waiver or provide his written
assurance that he will pay the fees associatddprocessing the FOIA request.” Id.

According to NPS, Bensman had providedher “adequate justification to support [his]
entitlement to a fee waiver,” néwritten assurance that [he] walpay the fees associated with
processing the FOIA request.”_Id. “Because of,tlthe Denial declared, “all issues regarding

fees have not been resolved . . . .” I1d. Niger reasoned that Bensman did “not submit[] a



request ‘in accordance with an agency’s pligés FOIA regulations,”and thus FOIA’s time
limit “does not apply to [his] Novaber 17, 2009, FOIA request.d.I(no citation in original).
The First Appeal Denial concludeah this basis, that “the seati of the FOIA that precludes an
agency from assessing search fees if it failsomply with [FOIA’s] time limit also does not
apply” to Bensman'’s request. Id.

Plaintiff subsequently filed an additidregopeal challenging RS’s Determination on
September 7, 2010. App. to Pl. Mot. at 18-23g¢ond Appeal”). Bensman’s Second Appeal
first challenged NPS’s substantive argumdatsienying his fee-waiver request; it then
reasserted his position that “FOprohibits [charging him fees] due to [NPS’s] failure to comply
with deadlines.”_1d. at 19. Plaintiff also asguthat NPS failed to rule on his First Appeal
within the statutory time limit, thus constitutiag additional unmet deadline for which search
fees could not be assessed under FOIA.Tlie Second Appeal further expressed Bensman’s
confusion regarding NPS’s denial of his Firgtp&al because it “appear[ed] to be saying this 20
working day period began [the day NPS] derjled] request.”_Id. aR0. Plaintiff again
referenced 5 U.S.C. 8 552(a)(6)(A)(ii) in suppairhis position that NPS exceeded FOIA’s time
limits in reaching determinations on both his Rexjaad First Appeal. Id. Bensman asked NPS
to “please clarify” whether his interpretationtbe First Appeal Deniakias correct, in case he
was “missing some important point.”_Id.

NPS denied Plaintiff's Second Appeal Ootober 12, 2010. App. to PI. Mot. at 22-30
(“Second Appeal Denial”). While the Second &jppDenial may have siiussed the denial of
Plaintiff's request for a fee waivietertain issues regang) the duration and cost of search time,
Bensman'’s allegation that FOIA prohibits afiag him fees, and an issue concerning NPS’s

obligation to provide Plaintiff with informatioregarding judicial reviewthe Denial failed to



address Bensman’s central argument regaraimg limits, noting cursorily that “[t]he
Department rendered its decisiom that appeal on August 17, 2010, and finds no basis to revisit
that matter.”_ld. at 29. The Second Appeal @keooncluded by advisinBensman of his “right
to seek judicial review of th]elecision . . . .”_Id. at 30.

Plaintiff subsequently brought this lawsagainst NPS under 5 U.S.C. 88 552(a)(4)(B).
Both parties now move for summary judgmemhe suit concerns only the issue of whether
Defendant properly handled Plaintiff's fee-waiver request; it does not address the documents
themselves. As the Court finds that N&&eeded FOIA’s 20-working-day time limit with
respect to both Plaintiff's Regsieand First Appeal, Defendantnret assess fees for its search.
This determination renders moot the questiowlnéther Plaintiff adequately justified his public-
interest contribubn under FOIA.
. Legal Standard

Summary judgment is normally granted ifiét movant shows that there is no genuine
dispute as to any material fact and the movaeantigled to judgment as matter of law.” Eb.

R. Qv. P.56(a); see also Anderson v. Libetgbby, Inc., 477 U.S. 242, 247-48 (1986);

Holcomb v.Powell, 433 F.3d 889, 895 (D.C. Cir. 2006). The mere existence of a factual

dispute, by itself, is sufficient to bar summarnudgment. _Liberty Lobby, 477 U.S. at 248. To
be material, the factuaksertion must be capalafaffecting the substantive outcome of the
litigation; to be genuinghe issue must be supported by sufficient admissible evidence that a

reasonable trier of fact coufuhd for the non-moving partyLaningham v. U.S. Navy, 813 F.2d

1236, 1241 (D.C. Cir. 1987liberty Lobby, 477 U.S. at 251-5R8dlding that the court must
determine “whether the evidence preserdsféicient disagreement to require submission to a

jury or whether it is so one-sided that one partist prevail as a matter of law”).



Although styled Motions for Summary Judgment, the pleadings in this case more
accurately seek the Court’s revieivadministrative decisions. The standard set forth in Rule
56(c), therefore, does not apflgcause of the limited rotd a court in reviewing the

administrative record. See Sierra Clubainella, 459 F. Supp. 2d 76, 89-90 (D.D.C. 2006)

(citing National Wilderness Inst. v. United StatArmy Corps of Eng'rs, 2005 WL 691775, at *7

(D.D.C. 2005); Fund for Animals v. Babbi&iQ3 F. Supp. 96, 105 (D.D.C. 1995), amended on

other grounds, 967 F. Supp. 6 (D.D.C. 1997)). HEfunction of the district court is to
determine whether or not as a matter of lagvektidence in the administrative record permitted
the agency to make the decision it didd: at 90 (internal citations omitted).

Thus, “[ijn any [FOIA] action bya requester regarding the waiof fees . . . the court
shall determine the matter de novo” and revishall be limited to the record before the

agency.” 5 U.S.C. 8§ 552(@)(A)(vii); see also Schoeran v. FBI, 604 F. Supp. 2d 174, 188

(D.D.C. 2009) (“In reviewing angency’s determination on a fee waiver issue, a district court
must apply ale novo standard of review and look only ttee administrative record that was

before the agency at the time of its decisignlidicial Watch, Inc. v. Gen. Servs. Admin., 2000

WL 35538030, at *4 (D.D.C. 2000) (“[T]he court ynaot consider new reasons by the agency
that were not advanced in [the record].”).
[I1.  Analysis

Plaintiff maintains that NPS improperlymed his request for a public-interest fee
waiver. Even if the denial was not impropee,argues, NPS must nevertheless disclose the
requested records at no charge because it failed to satisfy FOIA’s 20-working-day time limit for
making a determination on his request. Plaistiécifically relies on two FOIA provisions — 5

U.S.C. 88 552(a)(4)(A)(viii) and 5%&)(6)(A) — to support the contiégon that he is entitled to



the records free of cost. Defendant respondstthakisting regulations govern the interpretation
of the statute; as Plaintiff's pgisn conflicts with such regulationse cannot prevail. The Court
will first discuss the context of the FOIA provisions and regulations at issue before considering
the parties’ particular arguments.

A. Legqislative History — T OPEN Government Act of 2007

Congress passed the OPEN GovernmenoA2007 (“2007 Amendments”) to amend
certain sections of FOIA, including the provissoon which Plaintiff relies here. See Pub. L.
110-175, 121 Stat. 2524 (2007) (codified at 5 0.88 552(a)(4)(A) and 552(a)(6)(A)). The
legislative history of the 2007 Amendmentsnees a strong desifyy Congress to curb
agencies’ delays in processing FOIA requests. See S. Rep. No. 110-59, 110th Cong., 1st Sess.
(Apr. 30, 2007). The Senate report explairad the 2007 Amendments “address|] the growing

backlog of FOIA requests andstere[] meaningful deadlinesrfagency action, by ensuring that

the 20-day statutory clock rumamediately upon an agencysceipt of a request and by

imposing consequences on federal agencies formgisise deadline.”_Id. at 3 (emphasis added).

Indeed, “the major delays encountered by F@dduestors” were “[c]hief among the problems
with FOIA” that Congress sought to remedy bggiag the 2007 Amendmenttd. (noting also

that “the oldest outstanding FOk&quests date back to 1989 — before the collapse of the Soviet
Union”).

B. Statutory Framework

To obtain information under FOIA, one must first submit a formal request to the agency
from which the information is sought. Se&5.C. § 552(a)(3)(A) (“[E]Jach agency, upon any
request for records which (i) reasbly describes such recorasldii) is made in accordance

with published rules stating the time, place, fees (if any), and procedures to be followed, shall



make the records promptly available to any pergo After an individual submits a request, an
agency must “determine within 20 [working] days. after the receipt of any such request
whether to comply with such request.” 8 558%A)(i). The agency must also “immediately
notify the person making such request of such determination and thesrdas@for, and of the
right of such person to appdalthe head of the agency any adverse determination.” Id.
(emphasis added).

This 20-working-day time limit also appéi¢o any appeal. 8 559(6)(A)(ii) (“‘Each
agency . . . shall make a determination with resfgeany appeal withitwenty [working] days .
.. after the receipt of such agl.”). As part of the effotb ensure that agencies no longer
skirted the statutory time limit, the 2007 Amerehits clarify that “[tjhe 20-day period under
clause (i) shall commence on the date on whiehrdlguest is first received by the appropriate
component of the agency, but in any event ner ldnan ten days aftéhe request is first
received by any component of theeagy.” Id. (emphasis added).

The 2007 Amendments’ addition to 8 552(a)f§){urther proclaims that “[tjhe 20-day
period shall not be tolled by the agency excaptivo narrow scenarios: “[T]he agency may
make one request to the requester for informatiwhtoll the 20-day perioghile it is awaiting
such information that it has reasonably requeBtad the requester8 552(a)(6)(A)(ii)(l), and
agencies may also toll the statutory time limitiecessary to clarify with the requester issues
regarding fee assessment.” 8 552(a)(6)(A)()i)(Congress was likeise direct in its
pronouncement that, “[ijn either agghe agency’s receipt ofe¢lmequester’s response to the

agency'’s request for information or clarificatiends the tolling period.ld. (emphasis added).

An additional effect of the 2007 Amendments was to impose consequences on agencies

that do not act in good faith or otherwise faictimport with FOIA’s requirements. See S. Rep.

10



No. 110-59. To underscore Congress’s belief enitportance of the statutory time limit, the
2007 Amendments declare that “[a]reagy shall not assess search feesif the agency fails to
comply with_any time limit” of FOIA. 8§ 552(a)(4)(A)(viii) (emphasis added).

C. DOI's FOIA Regulations and Guidance

The most recent revisions to the Departnoénnterior's FOIA regulations were issued
on October 21, 2002. See Revision of the Fsaedf Information Act Regulations and
Implementation of the Electronic Freedom of Information Act Amendments of 1996, 67 Fed.
Reg. 64,527 (Oct. 21, 2002) (to be caoetifiat 43 C.F.R. pt. 2). DOIregulations, as relevant to
this litigation, have thus nditeen altered since five ysdrefore Congress passed the 2007
Amendments substantially revamping severatises of FOIA. The applicable regulations,
moreover, as well as DOI’s interpretive guidance and memoranda, are themselves internally
inconsistent. Some praions imply, for example, no time linth resolve fee issues, but require
their full resolution before the 20-working-dasne limit begins taun against a bureau
processing a FOIA request; other provisions, eosely, require bureaus to make determinations
on fee-waiver requests withthe statutory time period.

For instance, at the hearing on the MotjdWBS took the position that there is no time
limit within which it must decide fee waiver$ndeed, certain regulatiomsply as much: “The
bureau will not begin processiipg] request until the fee issuage resolved.” 43 C.F.R. §
2.8(b)(2). This approach, howay flies in the face of othéOl regulations on fee-waiver
requests, such as § 2.19(a):

The bureau will rely on the fee waivjustification you have submitted
in your request letter. If you do nstibmit sufficient justification, your
fee waiver request will be dewie The bureau may, at its discretion,

communicate with you to request @dwhal information if necessary.
However the bureau must make a determination on the fee waiver

11



request within the statutory time limit, even if the agency has not
received such additional information.

(Emphasis added).
Defendant’s guidance and policy directiaes similarly inconsistent. DOI publishes a
FOIA Handbook, for example, that “establishes Departmentwide policies and procedures for
administering and implementing FOIA.” UISEPARTMENT OF THEINTERIOR, DEPARTMENT
MANUAL : FREEDOM OFINFORMATION ACT HANDBOOK, 383DM 15 (effective Apr. 24, 2004)
(available at http://www.doi.gov/foia/fahandbook.html (last updated on Jan. 22, 2010))
(“Handbook”). In certain places, the Handba$pounds upon DOI's supposed policy that it
“will respond to an initial FOIA request no later than 20 workdays after the appropriate bureau
FOIA Contact receives the requesid it is perfected (i.e., all isssiregarding fees and the scope
of the request are reseld).” 1d. at 3.2(A). A “perfected geiest” is more thoroughly defined in
the Handbook’s first chapter as F®IA request for records which adequately describes the
records sought, which has baeceived by the FOIA office of the agency or agency component
in possession of the recordsdaor which there is no remaining question about the payment of
applicable fees.”_Id. at 1.5(S). “The 20-Wwday time limit begins to run the workday after a
[perfected] request . . . isceived by the FOIA Contact at the bureau office that has the
requested records.fd. at 3.2(A)(1).
On the other hand, the Handbook states elsesvhat the time limit does apply to fee

waiver requests:

The start of the [20-working-day] time limit may be delayed [if either]

(a) [tlhe requester has not stated a willingness to pay fees as high as

those anticipated[,] [or] (b) [t]he geester has sought a fee waiver and

has not indicated a willingness to pagardless of whier a fee waiver

is granted._The delay applies onlythe issue of providing a substantive

response to the request, as the burmaat decide whether to grant the
fee waiver within the statutory time limit.

12



Id. at 3.2(A)(3) (emphasis added). Indeed, “[tfiflece handling the request . . . is responsible
for ... [m]aking determinations on fee waiver . . . requests within the statutory time limits.” 1d.
at 3.18(B). Once again, a “bureau will not stadgasssing a request until [all] fee issue[s have]
been resolved,” but “the bureau must maketardanation on [a] fee waiver request within 20
workdays . ...”_Id. at 4.11.

As a result, even if DOI's guidelinesdregulations were not at odds with the 2007
Amendments, the Court would have difficulty deteing which to follow and which to ignore.

D. NPS’s Administrative Action

Despite the existence of the 2007 Amendmantsthe inherent conttections in its own
regulations, Defendant nonethelesgues that it has correctlyrded Plaintiff’'s FOIA request
here. Defendant first asserts that, undet’®@002 regulations, Plaintiff never submitted a
“perfected” FOIA request, and thtise statutory time limit never stad to run._See Def. Mot. at
10. Even if the time limit did start, Defenttaalso argues, its December 4 Letter actually
constituted a rejection éflaintiff's fee-waiver request. Idt thus acted in @mely fashion. Or,
in the alternative, Defendant claims that the December 4 Letter tolled the time limit indefinitely
until any lingering fee issues were sufficiently regolv See id. at 11 (“At that point, the twenty
(20) working day time was tolled until the fee wativssue was resolved.”); see also Def. Reply
at 3 (“Plaintiff[’s] failure to provide meaningful facts to supploig claim for a fee waiver is the
only reason for tolling the time.”) (ephasis in original). Finaf| at the hearing, Defendant took
the position that “exceptional cumstances” existed to justify tlielay in its determination.

None of these arguments, singly or in cem, holds up. Firsthe 2002 regulations do
not trump the 2007 Amendments. Where Defenddiessren a “perfecting” rationale or a tolling

theory that is contrary to ¢hAmendments, it cannot prevathecond, even if the December 4

13



Letter marks a timely rejection of Plaintiff's iratirequest — which it doe®t — Defendant offers
no explanation that it timely haredl Plaintiff's_ appeal. Final] the exceptional-circumstances
position is supported by neither the gtatnor the recordf this case.
1. ChevronAnalysis
The first question, therefore, is how to mmieet the 2002 regulations in light of the 2007
Amendments. (To even embark on this anajythe Court must cherry-pick regulations
Defendant likes and ignore the aforementionednscstencies.) “[F]or regulations to be valid

they must be consistent with the statute undeclwvthey were promulgated.” Ashton v. Pierce,

716 F.2d 56, 60 (D.C. Cir. 1983) (internal quotatimgrks omitted). An agency’s regulations
“must be found to be consistent with thgdd@gressional purposes umiyeng the authorizing

statute.” _Planned Parenthood Federation oéAca, Inc. v. Heckle 712 F.2d 650, 655 (D.C.

Cir. 1983);_see also Morton v. Ruiz, 415 U189, 237 (1974); Red LioBroadcasting Co. v.

FCC, 395 U.S. 367, 381 (1969). “gulations can be sustainewly if th[e] ‘reviewing court
[is] reasonably able to conclutleat the grant of authority contemplathke regulations [at]

issue.” Heckler, 712 F.2d at 6%§uoting_ Chrysler Corp. v. Browd41 U.S. 281, 308 (1979)).

It is thus “[a]n essential fution of the reviewing court ...to guard against bureaucratic
excesses by ensuring that administrative agememain within the bounds of their delegated
authority.” Id.

In Chevron, U.S.A., Inc. v. Natural Reurces Defense Council, Inc., 467 U.S. 837

(1984), the Supreme Court outlinge: process courts must follow when reviewing an agency’s

interpretation of a statuteSee also Village of Barrington, lll. v. Surface Transp. Bd., 636 F.3d

650 (D.C. Cir. 2011) (applying Chevron). Chaties to agency interpretations are typically

seen in litigation undghe Administrative Procedure Aas the APA expressly provides for

14



such judicial review._See 5 U.S.C. § 706. Thewbn analysis is equally applicable to FOIA
cases, however, because “the relief available uRG@&A is of the ‘'same genre’ as the relief

available under the APA.”_Feinman v. F.B.l., 713 F. Supp. 2d 70, 78 (D.D.C. 2010) (quoting

Garcia v. Vilsack, 563 F.3d 519, 522 (D.C. Cir. 2009)).

The _Chevron standard employs a two-tierealysis. Under the fitsstep (“Chevron Step
One”), courts mustl6ok[] to whether Congress has ‘directlgdressed the precise question at
issue[,]’ since a court must ensure that an agenves effect to ‘th&inambiguously expressed

intent of Congress.”_Career Colledss’n v. Duncan, No. 11-138, 2011 WL 2690406, at *5

(D.D.C. July 12, 2011) (quotin@hevron 467 U.S. at 842—43).

If Congress did not unambiguously expressnitent, courts will proceed to the second
phase of the Chevron test (“Chevron Step Twadd. Under Chevron Step Two, a couriufst
determine the level of deference duehe agency's interpretation of the laws it administers.” 1d.

at *6; see also Mount Royal Joint VentwreKempthorne, 477 F.3d 745, 754 (D.C. Cir. 2007).

Where an agency promulgates its interpretathrough notice-and-comment rulemaking, courts

typically give the agency’s interpretation “Ghen deference.” Kempthorne, 477 F.3d at 754;

see also United States v. Mead Corp., 533. @18, 230-31 (2001). In other words, a court

“determine[s] whether [an agency’s] interpretatis ‘permissible’ ofreasonable,’ . . . giving
‘controlling weight’ to the agency’s interpretation ess it is ‘arbitrary, garicious, or manifestly
contrary to the statute.”Kempthorne, 477 F.3d at 754 (quoting Chevron, 467 U.S. at 843-44)
(internal citation omitted).

Under_Chevron Step One, courts “empldy@ditional tools of statutory construction,”
467 U.S. at 843 n.9, “to determine whethen@ress has ‘unambiguously foreclosed the

agency’s statutory interpretation.” Village Barrington, 636 F.3d at 659 (quoting Catawba

15



County, N.C. v. EPA, 571 F.3d 20, 35 (D.C. Cir. 2009)). “Congress may have done so . . . either

by prescribing a precise courskeconduct other than the onkosen by the agency, or by

granting the agency a range of interpretive disanettnat the agency has clearly exceeded.” Id.
At this stage, courts afford an agency’s intetation no special deference: “[I]f the agency has
either violated Congress’s precise instructionsexceeded the statute’s clear boundaries then, as
Chevron puts it, ‘that is the end of the matter’ e digency’s interpretation is unlawful”_Id. at

660 (quoting Chevron, 467 U.S. at 842).

Traditional tools of statutgrinterpretation include analigsof the statutory text,

legislative history, and strucker Alliance for Natural Health U.S. v. Sebelius, No. 09-1523,
2011 WL 1296888, at *11 (D.D.C. Apr. 6, 2011)T]he meaning of staitory language, plain or

not, depends on context.” Holloway v. United Stas6 U.S. 1, 7 (1999) (citation omitted). It

is thus “a fundamental canon of statutory constarcthat the words of a statute must be read . .

. with a view to their place ithe overall statutory scheme.ArQule, Inc. v. Kappos, No. 10-

1904, 2011 WL 2469826, at *5 (D.D.C. June 22, 2(f@uLpting_Davis v. Mich. Dep'’t of

Treasury, 489 U.S. 803, 809 (1989)). An equaligconced canon of statutory construction

requires courts “to construe réda statutory provisions in similéashion.” Id. at *7 (quoting

United States v. Delgado-Garcia, 374 F1387, 1347 (D.C. Cir. 2004)). Additionally, a

“fundamental canon of statutory constructiorthiat, unless otherwise defined, words will be
interpreted as taking their ordiry, contemporary, common meagp’™” Id. at *5 (quoting Perrin

v. United States, 444 U.S. 37, 42 (1979)).

The Court in this case need not look beyond Step One. This is because the language of
the FOIA statute and the 2007 Amendmentsiambiguous. A determination must be made

within 20 working days; to the extentlinh is possible, under the 2007 Amendments a

16



requester’s response to an agency’s requestfiarmation or clariication “ends the tolling

period.” 5 U.S.C. § 552(a)(6)(A)(ii))(II) (emphasidded). DOI's assedn that its regulations
permit indefinite tolling must yield to the ump@vocal expression of Congress’s intent. Where
Congress has addressed the precise questiduat Befendant’s reguiahs cannot contradict

it. In this case, Defendant asked on Delgend, 2009, for furthanformation regarding

Plaintiff's fee-waiver requestPlaintiff provided that three dayater. No determination was

then made for over eight more months. Because this plainly violates the 2007 Amendments’
proscriptions, Defendant cannot assess fees here.

If Defendant is claiming that no tolling mecessary because the clock does not even
begin to run until “perfection,” see HandbooKla(S), the legislative history of the 2007
Amendments undermines such an argument. As noted, Congress was motivated in passing the
2007 Amendments to curtail lengtbglays by agencies processing FOIA requests. Defendant’s
position is not only contrary tGongressional intent, but it alsasakes surplusage of the 2007
Amendments’ entire 143-word addition to 5 U.S.C. § 552(a)(6)(A)(ii). Because Defendant’s
proffered interpretation would reqaiall issues regarding fee ass@ent to be resolved prior to
even starting the 20-working-day time limit, it fols that there would never be a need to clarify
fee issues once the time limit did commence;ribisessarily must have already taken place.
Such a contradiction with ¢hstatute cannot pass muster.

Such a position is even more curious because Defendant’s own regulations and internal
memoranda explicitly acknowledge,ahleast four instances, thhe statutory time limit does in
fact apply to fee-waiver requests. 3&C.F.R. 2.19(a) (“[T]he bureau must make a
determination on [a] fee waiveequest within the statory time limit.”); Handbook at

3.2(A)(3)(b) (“[A] bureau must decide whethtergrant [a] fee waiver request within the
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statutory time limit.”);_id. at 3.18(B{requiring “determinations on feeaiver . . . requests” to be
made “within the statutory time limits.”); id. 4t11 (“[I]f the requester has asked for a fee
waiver, the bureau must make a determinatiotherfee waiver request within 20 workdays”).
In passing the 2007 Amendments, Congress did thare“address[] the precise question at

issue” here, Chevron, 467 U.S. at 843; indeed, finecise question” served as an impetus for

the Amendments’ enactment.
2. Other Arguments

Defendant next maintains that, even #& #tatutory time limit dicpply to Plaintiff's
November 17 Request, Defendant timely deniedRRquest in its December 4 Letter. This
argument appears for the first time in Defemtapleadings and wasever raised in its
correspondence with Plaintiff. The Court may not entertain litigation positions newly adopted by
Defendant after Plaintiff filed suit; even ifabuld, the Letter does not qualify as a denial under
Defendant’s own regulations.

Where DOI denies requests for fee waivissregulations state that it must notify
requesters, in writing, of the following:

(1) The basis for the denial, includiagfull explanation of why your fee
waiver request did not meet DOI’s fee waiver criteria][;]

(2) The name(s) and title(s) and pasii(s) of each person responsible
for the denial;

(3) The name and title of the Office of the Solicitor attorney consulted;
and

(4) A statement that the denial may be appealed within 30 workdays
after the date of the denial laette the FOIA Appeals Officer[.]

§ 2.19(c). The December 4 Letter contains, at, lrgfsirmation sufficient to satisfy one of these

four criteria.
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The language within the foaorners of the Letter itself moreover belies Defendant’s
position. Although the Letter does state that the information Plaintiff prdwidieis Request “is
not sufficient justification to qualify for a fee wain” it asks Plaintiff td‘assist [NPS] in making
a decision on [his] request for a fee waiver.” dtd5. It additionally informs Plaintiff that NPS
must hear from him “within 20 work days . . r §PS] will deny [Plaintiff's] fee waiver request
.... 1d. at 6 (emphasis added). Such langusige&clusively indicative o&n event that has not
yet occurred; it discusses the possibility of a futlerial and what can be done to avoid it. The
Letter is thus obviouslyot a denial itself.

Even if the December 4 Letter somehow alitl as a denial, Defendant still could not
prevail. This is because, as it candidly comckdt the hearing, the 20-working-day time limit
also applies to the agency’s internal appeals gsoc# follows, at an absolute minimum, that
Defendant exceeded its time limit with respecPlaintiff’'s January 10, 2010, appeal, on which
NPS did not reach a determination usélven months later, on August 17, 2010.

Finally, Defendant argued at the hegrthat exceptional circumstances existed
surrounding Plaintiff's fee-waivaequest, thus justifying extemdj the time limit for notifying
him of its determination. Fitsthis is an argument Dafdant failed to make at the
administrative level before Plaintiff brought suftus barring the Court’s consideration of it
now. Second, even at the hearing, Defendarér articulated whatircumstances were
“exceptional” in this seemingly routine case. Hyasuch an argument failsecause it conflicts
with 43 C.F.R. § 2.13(d), which states that a “buneay not take an extension of time to decide

whether to grant a request for a fee waiver.”
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V.  Conclusion

As Defendant’s position is incompatible with both FOIA'’s legislative history and its clear
statutory language, “tH€]ourt, as well as [Defendant], must give effect to the unambiguously
expressed intent of Congress.” Chevron, 4653.dt 842-43. The Cots decision, however,
should not be read to indicate any position on the documents themselggsvhich should be
released or in what form. The only questioegented was whether NPS could assess fees in

these circumstances. A separate Order consistinthis Opinion will be issued this day.

K James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: August 10, 2011
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