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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

EMBASSY OF THE FEDERAL
REPUBLIC OF NIGERIA
Civil Action No. 10cv-1929(BJR)
Plaintiff,
MEMORANDUM OPINION ON MOTION
V. TO SHOW CAUSE AND FOR
SANCTIONS AGAINST DEFENDANT
EPHRAIM EMEKA UGWUONYE ,etal., UGWUONYE

Defendans.

This matter is before the Cow a Mbtion by Plaintiff, the Embassy of the Federal
Republic of Nigerialiereinafter the Embassy”), to Show Cause and for Sanctions against
Defendant Ephraim Emeka UgwuonygeeDkt. #117. The Embassy requests that, as a result of
egregious discovery misconduct by Mr. Ugwuonye, this Court enter a default adainst
Ugwuonye, dismiss his Counterclaims, and award attorneys’ fees to the Erurabsge
expenses caused by Ugunye’s failure to comply with discovery orders. Having reviewed the
Embassy’s brief and supporting documeritthe Courtwill grant the Embassy’s motion.

l. BACKGROUND

This lawsuit concerns money allegedly owed to the Embassy by Defendant ygwuon
Mr. Ugwuonye acted as legal counsel for the Embassy in several real estate trasaction
including the sale of a property belonging to the Embassy that was located at Z2EeiMNW
in Washington, DC (hereinafter “the property”). Am. Compl. (Dkt. #33) { 12; Am. Answer
(Dkt. #106) 1 12. The Embassy agreed to pay Mr. Ugwuonye and his firm, co-Defendant ECU

Associates, P.C., the equivalent of 3.5% of the sale price of the property as comypietrtgar

1 Mr. Ugwuonye failed to file an opposition brief. The Court notes that, pursuancal Rule 7(b),

the Court could treat the Embassy’s motion as conceded. LCvR 7(b). Howsdigdrt of the
significant impact the granting of this motion has on the,ci® Court will consider the motion on
its merits.
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their legal services in connection with the sdléhe property. Am. Compl. T 13; Am. Answer
13. Mr. Ugwuonye admits that the Embassy paid him and his firm in full for feogiees.
Am. Answer 1 15.

The Embassy alleges that the Internal Revenue Service (“IRS”) withheleryrtgxes
in the amount of $1.55 million upon the sale of the property because Mr. Ugwuonye failed to file
the necessary paperwork exempting a foreign sovereign from propessy tam. Compl. § 17.
The Embassy retained Mr. Ugwuonye and his firm to file the necessary pdpentiothe IRS
to obtain a refund of the $1.55 million tax lien, and to deliver those funds to the Embassy. Am.
Compl. 1 18; Am. Answer § 18. The engagement agreement stated that Mr. Ugwoaid/eav
entitled to 5% of any amount recovered on behalf of the Embégsy.In November 2007, Mr.
Ugwuonye received the $1.55 million refund from the IRS, and deposited the funds into an
account in the name of ECU Associates. Am. Compl. 1 19; Am. Answer ThEEmMbassy
alleges that Mr. Ugwuonye claimed asd as December 12, 2007 that the check from the IRS
had not yet cleared. Am. Comfjl 20.

The Embassyglaimsthat, in December 2007, Mr. Ugwuonye withdrew $550,000 in
funds without explanationld.  19. The Embassy further asserts that Mr. Ugwuonye has
continued to withdraw funds from the accounts periodically, and that, as of May 2008, the
account balance was $195.68. {1 2223. The Embassy contends that it has never received
any of the funds relatketo the tax refundid. 1.

Mr. Ugwuonye filed a Counterclaim against the Embdssyir. Ugwuonye claims that

he acted as counsel to the Government of Nigeria and the Embassy in a varietg rsf inoatt

2 Thatis, if the full refund were obtained, Mr. Ugwuonye would be entitled t&@07n fees.

¥ Mr. Ugwuonye also filed a Cros8omplaint against the “Federal Republic of Nigeria and
Ambassador Adebovua Adefuye,” which is essentially identical to his Counterclaim against the
Embassy.SeeAm. Counterclaim (Dkt. #106). The Court will refer to Mr. Ugwuonye’s
Counterclaim and CrogSemplaints collectively as his “Counterclaims.”
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2001 until 2008. Am. Counterclaim § 16-20. Mr. Ugwuonye alleges that the Embassy failed to
pay him his fees in full, and that the Embassy continues to owe him paskde®$%.24, 29.Mr.
Ugwuonye claims that he discussed applying the tax refund to his outstandingtifet® wi
Attorney General oNigeria in January 2008d. 1 30. Mr. Ugwuonye demands “compensatory
and punitive damages in excess of’ $3 millidd. T 44.
. LEGAL STANDARD

Federal Rule of Civil Procedure 37 provides for a range of sanctions relatpdrty’'s
failure to makedisclosures or cooperate during discovery. Fed. R. Civ. P. 37. Rule 37
authorizes sanctions in a variety of circumstaneesof which are relevant in this case.

Under Rule 37(b), the Court may impose sanctions when a party “fails to obey an order
to provide or permit discovery,” including an order on a motion to compel. Fed. R. Civ. P.
37(b)(2)(A). The plain language of Rule 37(b) requires the moving party to demetistiafl)
there is a discovery order in place, and (2) that the discovery order was viddted. D.C,
274 F.R.D. 320, 325 (D.D.C. 2011lf.these requirements are met, Rule 37(b) allows for several
specific forms of sanctions, including dismissal of the action or renderingaltdefigment
against the disobedient party. Fed. R. Civ. P. 37(b)(Z)(Ahe Rule also provides that, in
addition to or instead of the sanctions available under subsection (A), the Court “mush@rder
disobedient party . . . to pay the reasonable expenses, including attorney’s fesspgahse
failure, unless the failure was substantially justified or other cirtanmoss make an award of
expenses unjust.” Fed. R. Civ. P. 37(b)(2)(C).

Under Rule 37(d), the Court may impose sanctions for a party’s failure to appaar f
deposition after being served with proper notice. Fed. R. Civ. P. 37(d)(1)(A)(1). Thesanct

may include any of the orders listed in Rule 37(b)(2)(A)i)}. Fed. R. Civ. P. 37(d)(3). As

4 The Rule’s list of possible sanctions is not exclusive or exhausiieeD.L., 274 F.R.D. at 325.
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with Rule 37(b), under Rule 37(d), instead of or in addition to the listed sanctions, the Court
“must require the party failing to act . . . to pay the reasonable expenseshngdtidrney’s

fees, caused by the failure, unless the failure was substantially justifiéder circumstances
make an award of expenses unjustl’

The Didrict Court has broad discreti@moncerningsanctions for discovery violations
under Rule 37Bonds v. D.G.93 F.3d 801, 807 (D.C. Cir. 1996). Rule 37’'s “central
requirement” is that “any sanction must be just’ at 808 (internal citations omittedT.he
Court’s choice of sanction must be guided by a sense of proportionality between the arfi@ns
the sanctionld. Default judgment should be a “sanction of last resort,” used only when “less
onerous methods” waddi be obviously futile or ineffectiveWebb v. D.G.146F.3d 964, 971
(D.C. Cir. 1998). However, the district court is not required to exhaust lessepsarfore
turning to default.ld.

1. ANALYSIS

A. Sanctions are appropriate under Rule 37(b)

Sanctions are appropriate under Rule 37(b) in light of Mr. Ugwuonye’s failure to obey
this Court’s October 17, 2012 Order granting the Embassy’s motion to compel andcfamsan
SeeOrderon Mot. to Compel (Dkt. #91). This Court’s Order required Mr. Ugwuonye to respond
to the Embassy’s discovery requests within fourteen days of the entry ofdéei@r, no later
than October 31, 2014d. at 6. The Order also alerted Mr. Ugwuonye that any objedtiens
may have had to the Embassy’s discovery requests had been twahisdailure to assert them
in a timely mannerld.

Under Rule 37(b), an order on a motion to compel, issued in accordance with Rule 37(a),
is an ordefor which sanctions may be available if a party fails to comply with the order. Fed. R.

Civ. P. 37(b). According to the Embassy’s motion, Mr. Ugwuonye failed to comply with this



Court'sOrder®> The Embassy states that Mr. Ugwuonye did not respond to the Ensbassy’
interrogatories under December 11, 20Xiearly six weeks after thariginal Court-ordered
deadline® Mot. at 2. Furthermore, Mr. Ugwuonye asserted objections to the Embassy’s
interrogatories, despite the fact that the Court ordered that he had wayvalgjextions by
failing to respond in a timely manneld.; Mot. Exh. B (Defendant Ugwuonye’s Responses to
Plaintiff's First Set of Interrogatories).

The Embassy further states that Mr. Ugwuonye failed to produce any docuonras
Embassy until December 11, 2012, at which time he produced only 401 pages of documents in
response to 85 requests for productitnh.at 3;Mot. Exh. A at 923 (Plaintiff's Requests for
Production). Mr. Ugwuonye contacted the Embassy on January 7, 2013, to inform the Embassy
that he discovered additional documents that he believed were “within the type of deacument
[the Embassy] requested in discovery,” including documents concerning proptagy of
Embassy in located in San Francisco and documents related to payment of fariilcesase
in New York.” Mot. Exh. C. He informed the Embassy that he would send the documents that
week. Id. As of the filing of the Embags motion on March 11, 2013, no such documents had
been received. Mot. at 3.

In light of Mr. Ugwuonye’s failure to comply with the Court’'s Order on the Embsssy
motion to compel, the Court determines that sanctions are appropriate under Rule 37(b)

B. Sanctions are appropriate under Rule 37(d)

On April 12, 2013, the Embassy filed a supplemental memorandum in further support of

its motion, explaining that, in violation of Federal Rule of Civil Procedure 30, Mr. Ugwuonye

As Mr. Ugwuonye failed to file an opposition to the Embassy’s motion, the @adstthat he has
conceded to the facts asserted by the Embassy as true. LCvR 7(b).

The Court had twice granted motions by Mr. Ugwuonye to extend the deadline; thealdigte set
was December 8, 201EeeMinute Order of Dec. 3, 2012.
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failed to appear for a scheduléédposition on April 11, 2013 at 9:00 A.M. Supp. Mem. (Dkt.
#122) at 1. The Embassy explained that, on March 13, 2013, it served Mr. Ugwuonye with
notice of the deposition by bothneail and first class mailld.; Supp. Mem. Exh. AThe

Embassy statekat Mr. Ugwuonye did not object to the timing or location of the deposition, and
did not contact the Embassy’s counsel at any point to suggest rescheduling theodepdsét

1-2. The transcript of the deposition reflects that the Embassy’s counsel waited tverr,

and received no notice from Mr. Ugwuonye at any time that he would not appear for the
deposition. Supp. Mem. Exh. B, Tr. 3:21-4:4.

As discussed above, the Court may impose sanctions under Rule 37(d) if a [ty fail
appear for a deosition after the party has been served with proper notice for that deposition.
Therefore, in light of Mr. Ugwuonye’s failure to appear for his scheduled depnste Court
finds that sanctions under Rule 37(d) are appropriate.

C. Entry of default and dismissal of Defendant’'SCounterclaims areappropriate
sanctions

Having determined that Rule 37 discovery sanctions against Mr. Ugwuonye are
appropriate, the Court must determine whether entry of default against Muodgevand
dismissal of hiounterclaims are appropriate sanctions. As noted above, default and dismissal
are considered sanctions of last resort, not to be taken lightky.Weblil46 F.3d at 971.
However, in light of Mr. Ugwuonye’s behavior throughout the course of this casd¢ha failure
of earlier efforts to sanction such behavior, the Court determines that thetsensase
appropriate.

The D.C. Circuit has articulated three basic justifications to support the usents<él
or default as a sanction for miscondultt. First,suchsanctions may be justified if the Court
determines that the ability of the noffending party to present or defeitsl case has been

severely prejudiced by the actions of the party to be sanctiddedee alsd.L., 274 F.R.D. at
6



325. Second, the Court may consider whether the party’s misconduct has put “an ietolerabl
burden” on the Court by requiring it to modify its own docket and operations in order to
accommodate the party’s delayd. Finally, the Court may consider the need “to sanction
conduct that is disrespectful to the court and to deter similar misconduct in the’ fuitlre.
(quotingShea v. Donohoe Constr. C@95 F.2d 1071, 1077 (D.C. Cir. 1986)).

1. The Embassy’s ability to present its case against Defendant Ugwuonye

and to defend itself against Mr. Ugwuonye’s Counterclaims has been
severely hampered

As to the firsfustification, there is no question that Mr. Ugwuonye’s failure to comply
with discovery has prejudiced the ability of the Embassy both to present its ovandase
defend itself against Mr. Ugwuonye’s Counterclaims. For instance, acgdadine Embassy,

Mr. Ugwuonye'’s interrogatory responses failed to identify any spgugfison with the Embassy
who allegedly authorized him to retain the tax refund intended for the Embassy instea
identifying two nonEmbassy officials and “[the Embassy of Nigeria, via discurssand the
retainer agreement.” Mot. at 5; Mot. Exh. B at 1-2. Mr. Ugwuonye failed to despelodic
communications he had with the Embassy or Government of Nig&iag broadly that he
communicatesn a regular basis, “as often as 5 times a Weeky various officials. Mot. Exh.
B at 3.

In Interrogatory No. 10, the Embassy requested that Mr. Ugwuonye identify all bank
accounts he had held, either directly or indirectly, since the year 2000, includimmacc
numbers. Mot. Exh. B at 9vir. Ugwuonye identified two bank accounts, both held by co-
Defendant ECU Associates, and failed to provide the number for one of them, stating in a
footnote that he would make the number available to the Embassy’s counsel within 48dhours.
The Embassgtates that he never did so. Mot. at 7. Furthermore, in response to the Embassy’s

Interrogatory No. 12, asking Mr. Ugwuonye to describe every fact upon which lefagleach



of the defenses he asserted in his Answer and Counterclaim, Mr. Ugwuonye resplostedd,
rely on the documents produced pursuant to discovery, my answers herein, my complaint and
communications with the Embassy of Nigeria and the officials of Nigeria aat$salinvolved in
justifying any defenses asserted in my Counterclaim.” Mot. Exh. B at 6.

As noted abovehe Embassy states thdt. Ugwuonye has provided the Embassy with
only 401 pages of documents in response to the Embassy’s requests for production. Mot. at 3.
The Embassy states that Mr. Ugwuonye failed to provide arggengents or contracts related to
the various services for which he seeks paymkhtat 8. He produced only two “detailed
billing statements,” for the period December 2006 — April 2007, both of which related to the
same single casdd. He produced only one invoice to the Embassy, which was for $30,000 and
contained no information concerning what services were covédedt 9. He provided no
documents reflecting how much he has been paid by the Embassy or the Governmestiaf Nig
in the past.ld. He provided none of his tax returns or related documents, nor any copies of
advertising materials, both of which are relevant to the Embassy’s claim thdgiuonye had
a partnership with Defendant Feitd. at 10.

In short, Mr. Ugwuaye’s participation in theliscovery process has been woefully
insufficient. The Embassy cannot possibly build its case against Mr. Ugwuonykefaond
itself from his Counterclaims, on the basis of the paltry discovery he has grovideailing to
respond to the Embassy’s discovery requests, Mr. Ugwuonye has violated this Calet st
crippled the Embassy’s cas@&his prejudice to the Embassy justifieseautry of default against
Mr. Ugwuonye and dismissal of his Counterclaims is an appropriate sanction.

2. Mr. Ugwuonye’s actions burdened the Court by requiring it to modify its
own docket and operations in order to accommodate his delays

Mr. Ugwuonye'’s dilatory actions throughout this case have placed a significanh burde

on this Court. Thus far, the Court has been exceedingly patient and accommodating with M
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Ugwuonye. The Court took him at his word that, due to circumstances beyond his control, he
was unable to meet a number of case deadfif&s a result, i the last year, this Court has
grantedMr. Ugwuonye leave to file responses out of time on a number of occaSieaBkt.

#91 (granting motion for leave to file opposition to motion to compel out of time); Dkt. #103
(granting motion for extension of time to comply with Order on the motion to compel and to
amend CounterclaimsMinute Order of Dec. 3, 2012 (further extending the deadline to comply
with discovery and amend Counterclaims); Minute Order of Feb. 13, 2013 (granting motion for
leave to file opposition to motion to disqualify as counsel).

The Court, however, has had enough. Mr. Ugwuonye has made no effort to respond to
the Embassy’s motion to enter default against him and dismiss his Counterclaints/efyisc
closed on March 15, 201%5eeOrder of Jun. 26, 2012 at 2. There is no indication that Mr.
Ugwuonye has been in Nigeria this entire tifn@he Court will no longer manipulate the
schedule of this case for Mr. Ugwuongdenefit Mr. Ugwuonye’s significant delays justify the
entry of default against him and dismissal of his Counterclaims.

3. The Court must sanction conduct that is disrespectful to the Court and
deter similar misconduct in the future

As noted above, the Court has been exceedingly patient with Mr. Ugwuonye. In
response, however, Mr. Ugwuongdéagrant disregard for the discovery process and the Court’s

scheduling order showitle respect for thiCourt’s time and efforts. The Court imposed past

Mr. Ugwuonye represented to the Court that he had to return to Nigesgveral occasions to

defend himselin criminal actions filed by the Government of Nigeria based on his allegadiost

of the tax refund.Se€eTr. of Jun. 25, 2012 Status Hearing 10:11-12:9. He also stated that at one point
he was detained by the Nigerian police for an extended pdriodeo Id. 12:1-3. Furthermore, he
represented that he lacked consistent electricity and Internet access in,Migding remote filing

difficult. SeeDefendant Ugwuonye’s Motion for Extension of Time (Dkt. #97) at 2-3.

In fact, the Court is certaithat Mr. Ugwuonye was in the country as of April 25, 2013, because he
called into a telephone conference held that day concerning a discovery matéenbisie Embassy
and Defendant FeinSeeMinute Entry of Apr. 25, 2013.
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sanctions on Mr. Ugwuonye. The Court granted the Embassy’s motion to compel, ageldasses
costs against Mr. Ugwuonye under Rule 37(a)&eOrder on Mot. to CompeQrder

Resolving Plaintiff's Bill of Costs (Dkt. #130)Such sanctions were clearly not a sufficient
deterrent The disrespect Mr. Ugwuonye has shown for his discovery obligations anddigrs O
of this Court show that further Court Orders would be unlikely to deter future misconduct.
Furthermore, the sanctions that the Court could otherwise consider against Mr. Ygwatitins
point would largely consist of prohibiting him from presenting evidence supportingtesses
and Counterclaims to such a degtthat the result would merely beemtry of default and
dismissalof his Counterclaims by another name.

Mr. Ugwuonye is an experienced attorney representing himsele who has been fully aware
that his actions were not in accordance with the Federal Rules and thi's Oatdeers. SeeKlayman v.

Judicial Watch, Ing.256 F.R.D. 258, 263 (D.D.C. 2009n light of the need to sanction Mr.
Ugwuonye’s disrespectful conduct and to prevent future misconduct in this case)dtiernsof
an entry of dedult and dismissal of his Counterclaims is justified.

D. An award of attorneys’ fees is appropriate

Pursuant to Rules 37(b)(2)(C) and 37(d)(3), in addition to the sanctions of entry of
default and dismissal of Mr. Ugwuonye’s Counterclaims, the Court will requiré&iyiwuonye
to pay reasonable expenses, including attorneys’ fees, caused by Mr. Ugwtaihye to
comply with this Court’s order on the motion to compel and failure to appear at his agpositi

E. Mr. Ugwuonye must be served with notice, and the Embassy must submit an
affidavit showing the amount of damages due

While the Embassy Proposed Order sets forth its requested damages, it has not provided
sufficient documentary support for those damages. Furthermore, Mr. Ugevomurst be served

with notice of the Embassyapplication for default judgment.
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If a default judgmens for a sum certain, or a sum that can be made certain by
computation, the Clerk of Court may enter the default judgni¢im idefendanbasnot
appeared in the casé&ed. R. Civ. P. 55(b)(1). In all other cases, however, the party must apply
to the Court for a default judgment. Fed. R. Civ. P. 55(b)(2)thErmore, undeRule 55(b)(2),
if a party against whom a default judgment is sought has appeared personally or by a
representative, thatpty must be served with written notice of the application for default
judgment at least sevé€r) days before any hearing on degas Fed R. Civ. P. 55(b)(2).

The Embassy requested damages consistheftax refund ashpre- and post-judgment
interest, which are easily calculatedMr. Ugwuonye haappearedn this case, however, anukt
Ruleclearly requires thate receive notice before the defguilgment is entered. Therefore, the
Court will require the Embassy to serve Mr. Ugwuonye with such notice.

Furthermorewhile the Embassyg requested damages are clear, the supporting
documentation is not. Rule 55(b) requires the Embassy to file “an affidavit showiagdomt
due.” Fed. R. Civ. P. 55(b)(1). The Proposed Order is not sufficiérd.Embassynustfile an

affidavit for damages conjunction with its application for default judgment.
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THEREFORE, it is, herebyORDERED:

1)

2)

3)

4)

5)

6)

The Embassg motionis GRANTED;

The Clerk of Court shall enter a default against Mr. Ugwuasyte the
Embassy’s claims

Mr. Ugwuonye’s Counterclaim and CraStaims areDISMISSED;

The Embassghall file its motion for default judgmentcludingan affidavit for
damagesno later than May 28, 2013, and shall serve Mr. Ugwuonye with notice
of its application by the same date;

The Embassy is awarded its attorndge’s and cosfgursuant to Rule 37(b)(2)(C)
and 37(d)(3), and shall submit a Bill of Costs setting forth those expenses and
attorneys’ fees caused by Mr. Ugwuonye’s failure to comply with this Gourt’
Order on the motion to compel and his failure to appear for his deposition, no
later tharMay 28 2013 and,

A hearing on damages is set for June 10, 2013, at 10:00 A.M., in Courtroom 12 of
the Prettyman Courthouse.

SO ORDEREDthis 20th day ofMay 2013.

Xﬁ‘bﬁa% 4R IIMe

BARBARA J. ROTHSTEIN
UNITED STATES DISTRICT JUDGE
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