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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RANDALL TODD ROYER
Plaintiff,

V. Civil No. 10-1996 (RCL)

FEDERAL BUREAU OF PRISONS

Defendant.
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MEMORANDUM OPINION

This case concerns the Federal Bureau of PrisBOP”) classification of federal
prisonerRandall Todd Royer (aka Ismail Royerjs a “terrorist inmaté Specifically, Royer
alleges that BOP has violated the federal Privacy Act by maintaining anéhgefascorrect
records thaallegedlyinaccurately link him with Al Qaeda and that BOP’s classification of him
as a “terrorist inmate” and imposition ofettlant harsh conditions of confinement has violated
his Procedural Due Process and First Amendment rights.

Defendant Federal Bureau of Prisons (“BOR&s moved for summary judgment as to
the Privacy Act claims antlas moved to dismiss Royer’'s Constitial claims for lack of
jurisdiction, or alternatively, failure to state a claim. ECF 9lb.

Upon consideration of BOP’Slotion, the plaintiff's Opposition [98] thereto, and the
entire record in this casehe Court wilt (1) DENY WITHOUT PREJUDICEBOP’s Motion for
Summary Judgment regarding Royer’s Privacy Act claims; (2) DENY B@Btn to dismiss

for lack of jurisdiction; 8) GRANT BOP’s motion to dismiss Royer’s First Amendment claims

1 BOP did not file a Reply in support of its motion.
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for failure to state a claingnd (4 DENY BOP's motion todismiss Royer’s Due Process claims.
The Court also DISMISSERoyer’'s Freedom of Information Act (FOIA) claims because
states that he will no longer press the8eePl.’'s Mem. Supp. of Opp’n to Def.’s Mot. Dismiss
or for Summ. J. 23-24, ECF No. 98- fhinafter Pl.'s Opp’n].

The Court does not decide the legality BDPs practice of classifying prisoners as
“terrorist inmates” or whether Royer should or should not be deemed a “terrorige.innda
relatedcase in this Courtonsiderswhether BOP violated the Administrative Procedure Act
(“APA"), 5 U.S.C. 88 701 et sedpy failing to engage in notieendcomment rulemaking before
implementing its “terrorist inmate” classification prograngeeAm. Compl., Royer v. Fed.
Bureau of PrisonsNo. 10ev-1196 (D.D.C. Sept. 9, 2011).

. BACKGROUND

A. Offense Conduct and Conviction

Royer is a United States citizen born in Missouri. In 20@4and ten othemen were
charged in the U.S. District Court for the Eastern District of Virginia witmerous offenses
including conspiracyto levy war against the UniteStates in violation of 18 U.S.C. § 2384,
conspiracy to provide military support to Aaeda, in violation of 18 U.S.C. 8§ 2339B, and
conspiracy to contribute services to the Taliban in violation of 50 U.S.C. § 1JBnately,
Royer pleaded guilty to twoounts Aiding and Abetting the Use and Discharge of a Firearm
During and in Relation to a Crime of Violence (Felony) in violation of 18 U.S.C. 88 2 and
924(c)(2) and Aiding and Abetting the Carrying of an Explosive During the Commission of a
Felony in violation of 18 U.S.C. 88 2 and 811(h)(2). According to Rdiemnelevant felony
was violation of the Neutrality Actwhich makes it a crime tokhowingly begin[] . . . or

providd] or preparg] a means for . .any military or naval expedition. .against the territory or



dominion of any foreign prince or state.with whom the United States is at pe&dcé&8 U.S.C.

8 960. he specific acts supporting Royert®nvictions included higfforts in the summer of
2000 and fall of 2001 to assist severalcomspirators in gaining access to training camps in
Pakistan run by Lashka&=Taiba (“LET"), a group designated as a foreign terrorist organization
(“FTO”) in December 20Q1 While a& those camps, his emnspirators fired serautomatic
pistols and carried a rockptopelled grenade. Royer was sentenced on April 9, R)@40
consecutive tetyear terms with credit for time served.

Of relevance to this cas&oyer converted to Islamn 1992 and shortly thereafter
traveled to Bosnia for six months to fight on behalf of Buesniansin the 19921995 war in
Bosnia and Herzegovina. Compl. { 15. While there, Rogared andiought as part of the
“Abu Zubair” unit against the Serbian armid. Although Abu Zubairwas neverdesignated a
terrorist organization by the United StatBOP now suggests that it is or has been affiliated with
a terrorist organizationDef.’s Stmt.Mat. Facts 1 6, ECF Nol9hereinafter Def.’s SMF].

B. Present Controversy

As of today, Royer has servedapproximatelynine and a half yearsf his 20year
sentence. For the first three and a half years of his incarceratwyer was housed in the
generalprison population. Compl. { 77.However, since December 2006when Royer was
classified as a “terrorist inmatelie has beemoused in various locations isolated from the
general population, includindpe Special Housing Units (“SHYJ) at FCI Allenwood and USP
Lewisburg, theCommunications Management UnitCMU”) at FCI Terre Hautethe SHU at
FCI Greenville the supermax facility at Florence, Colorado ADafd currently the CMU at

USP Marion Compl. 11 77, 88-91, 10Def.’s SMF 1 -2; ECF No. 14; ECF No. 104.

2 Spelled in various documents as kaise-Tabia or Lashkae Tayyih LET is the military arm of a group founded
to organizemujahideen in violent jihad agairthe Russians in Afghanistan. PSR 1 22, 42|.B3's primary focus
after the Russians left Afghanistan was jihad against the Govetmiindia to oust it from Kashmir. PSR { 22, 93.
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While in the general population, Royer asserts that he had “run of the prison and access
to its facilities.” Compl. § 79. Heould run outdoors on a track, enroll in vocational training
and earma carpentry license, take classes for college credit, and work in the prison factory
pay. Id. He enjoyed up to forty hours of full contact visits per month with his family,fLdin
80, and appears to have had 300 minutes of telephone time per week, Compl. T 96.

In December 2006, he asserts tB&P determined that certain restrictionsuld apply
to his confinement for the remainder of his prison téonabout 16.5 yearas of that daje
According to Royer, the conditions imposed as a resultiofterrorist inmate” classification
require that he be housed “in the harshastditions of confinement in the federal prison
system.” Compl. § 106. Specifically, from December 2006 to October Ro§@r was housed
in the CMU at FCI Terre HauteCompl. § 91. There, although he was allowed out of his cell, he
was not permitted to leave the “tight quarters” of the housing unit and was not ptmitizve
any contact with the general inmate population. Compl-943 Royer could only exercise in
“steel cages” and was denied access to college credit courses, jobs, or votatioingl.
Compl. T 95. Additionally, Royer had no access to the prison chapel, was pernotied g
religious services only on Fridays, and was not permitted to study religious tm@os-one
with other inmates in the CMU. Compl. § 94. He was permitted only omerilie phone call
per week, and only on business days between 8:30am and 2:30pm. Compl.  96. Finafly, he wa
allowed only two visits per month and these eviemited to twehours each and were required to
be noncontact, meaning that he must speak with visitors through a telephone, separated by a
concrete and glass wall Compl. § 97. When Royer was transferred to the SHU at FCI
Greenville after an altercatip the prison imposed the same conditions, even when those were

harsher thanhose forother SHU inmates. Compl. { 101. After the filing of tbesnplaing



Royer was transferred to the supermax facility at ADX Florence imoomd March 2012, ECF
No. 14, and then to the CMU at USP Marion in or around November 2012, ECF No. 104.

Based on his conditions of confinement and his allegation that BOP has relied on
inaccurate information to determine his “terrorist inmate” status, Royer Indges both
statutory and Constitutional claims against BQder the federal Privacy Act, theifth
Amendment Due Process clause and the First Amendiment.

Royerseeks money damages and equitable ridrethe alleged violations of the Privacy
Act. With respect to thalleged constitutional violations, he seeks a declaration thatiBOP
violating his righs to due procesdreedom of speechandfreedom ofassociationand an order
that BOP lift the conditions and allow contact visits with his famifinally, he seeksosts and
expense$. Compl. 36.

This is the third dispositive motion filed BBOP in this litigation. Royeinitially filed
his claim in the Eastern District of Virginia anoh lieu of an AnswerBOP filed a Motion to
Dismiss or for Sumntg Judgment. ECF No. 23Specifically,BOP sought summary judgment
on the Privacy Act claims and moved to dismiss the constitutional claims for lackhjetts
matter jurisdiction and failure to state a claim. That motion was fullydatiéowever, &er
requesting additional briefing from the parties, the cawa sponteheld that venue was
improper in the Eastern District of Virginia and transferred the eattes Court. ECF No. 60.

BOP filed an Answehere ECF No. 65, and subsequently filed a second Motion to Dismiss or,

% As already mentioned, the Court now dismisses Royer's FOIA claifdertain additional claims have been
previously dismissed by the Cou$eeECF Nos. 46, 54, 63.

* Similar litigation challenging the constitutionality of these conditionsaifinementand the BOP’s failure to
engage in noticandcomment rulemaking has been filed by other prisoners classified@asstenmates, including
at least one case pending in this Distri@ee Aref v. Holder774 F. Supp. 2d 147 (D.D.C. 2011) (holding that
plaintiffs had plausibly alleged a procedural due procesmdbait dismissing the plaintsf claim that defendants
violated their First Amendment right to “family imfety” and dismissing plaintif’ APA claims as moot because
BOP had resumed the ruleniads process in 2090



in the Alternative for Transfer to the U.S. District Court for the Distric€oforado. ECF No.

68. Ratherthan raising the defenses of lack of subject matter jurisdiction or failure toastate
claim—and despite the fact that BOP had previously acknowledged that venue washpreper
Def.’s Resp. to Court’s Order of Sept. 28, 2010, ECF3e-BOP argued thaRoyer’'sclaims
should be treated as a disguised habeas claim and that venue was p@geradowhere he

was then incarcerated@he Court disagreed and denied without prejudice the Motion to Dismiss
or in the Alternative for Transfer. Mem. & Order, Mar. 29, 2012, ECF No. 83.

BOP nowagainseeks summary judgment on Royer’s Privacy Act claimsig&ol, 2, 4,
and 6-8) andrenews its arguments (omitted from the last dispositive motion) Rbger’s
Constitutional claims (Counts-20) should be dismissed for lack of subject matter jurisdiction
or failure to state a claim
. ANALYSIS

A. Motion for Summary Judgment Regarding Privacy Act Claims

1 Legal Standard

Summary judgment should be granted when “the movant shows that thergasunoe
disputeas to anymaterialfact and thenovantis entitled to judgment as a matter of lawPed.

R. Civ. P. 568) (emphasis added¥ee alscAnderson v. Liberty Lobby, Incd77 U.S. 242, 247
(1986) A fact is material ifit could affect the outcome of the cadd. A dispute is genuine if

the “evidence is such that a reasonable jury could return a verdict for the nonmoving laarty.”

® Because the motion to dismiss was filed after BOP filed its answisr technically one for judgment on the
pleadings. SeeFed. R. Civ. P. 12(c). However, the standards for awarding judgmentaiftide 12(b)(6) motion

to disniss and Rule 12(c) motion for judgment on the pleadings are “virtuadigtichl.” SeeHaynesworth v.
Miller, 820 F.2d 1245, 1254 (D.C. Cir. 1988@progated on other grounds Bartman v. Moore 547 U.S. 250
(2006);see alsoNright and Miller, Federal Rctice and Procedure, § 1367 (noting that if the defenses of failure to
state a claim or lack of subject matter jurisdiction are raised in a Rule 1@{onnipresumably the district court
will apply the same standards . . . as it would have . . . tdes 12(b)(1) [or] (6) . . .."). Thus, the Court will
apply the standard for a motion to dismiss here.



The “evidence of the nemovant is to be believed, and all justifiable inferences are to be drawn
in his favor.” 1d. at 255. The non-movanthowever, must establish more than “the existence of
a scintilla of evidence” in support dfis position,id. at 252, and may not rely solely on
allegations or conclusory statemen@reene v. Dalton164 F.3d 671, 675 (B. Cir. 1999).

2. Privacy Act Generally

The Privacy Act requires federal agencies maintaining “systems of recorddowo al
individuals to review and request cop@sand amendment® records pertaining to them. 5
U.S.C. § 552a(d). The Act also imposes requirements regarding the accuracy andfsource
information agencies maintain.

“Systems of records” under the Priya&ct are those under the control of the agency
from which “information is retrieved by the name of the individual or by some idegify
number, symbol, or other identifying particular assigned to the individudl 8 552a(a)(5). In
response to requests for amendment, agencies must either allow an individual to make
corrections or inform the individual of the reason for the agency’s refusal to amend and
procedures for seeking review of the refuséd. 8 551a(d)(2). Agencies must also, “to the
greatest extent practicableollect information “directly from the subject individual when the
information may result in adverse determinations about an individual’s rights,itbeiaed
privileges under Federal programsId. 8 551a(e)(2). Finally, agencies mushdintain all
records which are used by the agency in making any determination alyoutdasdual with
such accuracy. . . as is reasonablyecessary to assure fairness to the individual in the
determinatiori Id. § 552a(e)(5).

Judicial review is available when an agency refuses to provide access, copies, or

amendments, or fails to maintain accurate records or otherwise comphhwitémt “in such a



way as to have an adverse effect on an individuéd.”§8 552a(g)(1). Courts may enjoin the
agency from withholding records and order production and amendment of redord§S§
552a(g)(2)(AHB), 552a(g)(3)(AHB). They may assess reasonahttorney fees and costs
against the United Statedd. Actual damages are available in suits for failure to maintain
accurate records or failure to comply with other provisions of the law ifagemcy acted
intentionally or willfully. 1d. 8 552a(g4)(A)—B).

Causes of action under the Privacy Act may be brought in the District Court for the
District of Columbia within two years from the date on which the cause of aatises.ld.

§ 552a(g)(5).

The head of an agency with the principal function dbeaing criminal laws, including
correctional agenciesnay exempt systems of records from Privacy Act provisions, including
those provisions related to access, copying, amendment, and maintenance oy afcaecacds.

Id. 8§ 552a(j). Federal regulatisrcurrently exempt BOPs Inmate Central Record System
(ICRS) from certain Privacy Act provisions, specifically those related to accesando
amendment of records]. 8 552a(d), collection of information directly from individuaid, 8
552a(e)(2), civiremediesjd. 8 552(g), and accuracyd. 8 552a(e)(5). See28 CFR § 16.97.
Inmates may instead contest the accuracy and content of recbrisistratively. 28 CFR 88
16.9, 16.45; Letter from Wanda M. Hunt, Chief, FOIA/PA Section, Federal Bureau of Prisons, to
Randall Royer, Aug. 19, 2009, ECF No. 91-1 at 31.

3. Summary Judgment |Is Premature

Royer alleges that BOP knowingly maintained inaccurate recordst &, Compl.

11 13233 (describing Coust 1-2); that BOP has intentionally and willfully failed to elicit

information directly from him, Compl. { 135 (describing Count 4); that it refuses\émc the



inaccurate records, Comflff 13740 (describing Counts-g); and that it refuses to provide him
with access to these records, Comfl.19147 (describing Counts-8). Royerseeks money
damages and an order that BOP give him access to the relevant records and ametadieinaccu
records. Compl. 35-36.

Royer's Privacy Act claims relate primarily to his assertion B@P continues to
erroneously characteriz&bu Zubair, the Bosnian group with whom he fought in 1994, as a
terrarist organization with ties to IAQaeda. Royer'ssomplaintinitially alleged that BOP
obtained thisrroneous informatiofrom a draft version of his PSR. That drstfited that Royer
had trained and fought with “Abu Zubar,” PSR § 42, and that “Abu Zubair (known more
formally as Abu Zubair al Madani) was a member of Al Qaeda sent to Bosnimn lhyaden to
establish camps for Al Qaeda.” Compl. 1 33; Draft PSR { 42. At his sentencimghBayer
objected to the latter statement and argued that it confused the Bosnian Adu rAilitary
group with an individualAl Qaeda member with a similar name who had died several years
before Royer’s affiliation with the groupCompl. 1 1522; Mem. Op.3, ECF No. 59. The
government acknowledged the error and the court ordered that the line be strickémefforal
PSR. Id.

Royer does not contest the accuracy of his final PSR, which is contained in hisal'Cent
File” in BOP's Inmate Central Records System. Compl.  25. However, Royer assdB@Rhat
somehow obtained access to the erroneous information that had been deleted frorft the dra
PSR® Whatever the source of the information, Royer argues that it remains inacthaaBOP
used it to classify him as a terrorist inmate, Compl. $tB82that BOP has maintainsdnilar

inaccurate records theptainedfrom “open source reportirigid. { 39,and that BOP has failed

® There is much back and forth in the record about whether BOP hadttra draft PSR. However, Royer does
not now assert that BOP has the actual document but that BOP somehowdbtitaideleted material, perhaps from
an Addendum to the draft PSR which included Royer’s objection tdatenent.
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to provide him access to the records, to collect information directly from hiro, respond to
his requests that the records by amended. Compl. {1 42—-44, 54-76.

BOP argues that it is “not in possession of the draft PSR as alleged by Plaintiffasior
the Bureau ever had possession of the draft PSRor]. used information from a draft PSR in
the classification of Plaintiff.” Def.’s SMN 4 (citing Schiavone Decl. {1 6). BOP does not
explainwhy, in a letter to Royer, it used language that mirrored the deleted drataR@Rge
verbatim. SeePl.’s Oppn, Ex. 11, ECF No. 98 at23 (including a statement that mirrors the
draft PSR verbatim that “Abu Zubair (known more formally as Abu Zubair alavid was a
member of Al Qaeda sent to Bosnia by Bin Laden to establish camps for Al Qaeda”)

BOP states that the[final] PSR includes selidmissions by the Plaintiff to training and
fighting with a group in Bosnia known as ‘Abu Zubair, II’ a group also known as Abu Zubair al
Madani, which according to publicly available information, is associated AlitQaeda, and
identified as a FTO.” Def.’'s SMK 6. BOP goes on to list some of the “publicly available
records” used to research Abu Zubair.

There are several problems wBIOPs assertion First, in the PSR, Royer only admitted
to training with a group known as “AZubar”; the remainder 8OP's statement appears to be
based on its own researclkeePSR { 42, ECF No. 100. Second, it does not appear that Abu
Zubair is now or has ever been listed as an FTO byJthited Stées SeeForeign Terrorist
Organkations, U.S. Dep't of State (Sept. 28, 2012),
http://www.state.gov/j/ct/rls/other/des/123085.htrthird, the public records listed BOP in
support have already been called into question by Judge BrinkEmnme Eastern District of
Virginia and BOP hasnot provided this Court with any explanation for why the records are of

any value. Although Judge Brinkema transferred the case to this Court for lackuef Wer
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Opinion is worth quoting at length both because she was the sentencing judge in Rigyeédk or
case and becau®®OP made substantially the same arguments before her that it now makes
before this court. Judge Brinkema noted:

Royer raises some very serious allegations inClaisplaint In fact, in light of
arguments advanced bBOP itself, it appears thatBOP may in fact be
maintaining inaccurate information about Royer, in violation of this Cooral

order during Royes sentencing hearing that Paragraph 42 of hisSBrgence
Report be stricken as erroneouSpecifically, in its Motionto Dismiss or for
Summary JudgmenBOP continues to make reference to the fact that Royer
fought with a Bosnian military unit known as “Abu Zubaighd improperly
confuses that group with a now deceased al Qaeda operative by that same name.
.. [T]he BOP . . . allege[s] that the Abu Zubair group with which plaintiff trained
and fought in Bosnia “is associated with al Qaeda,” and that “publicly available

records” . . . confirm that fact. In particul8OP cites four web sites which it
claims contain policly available records tying the Bosnian Abu Zubair group to
terrorism.. . . [T]he link towww.historycommons.or§s] broken and no longer

connedfs] to [a] valid web site[] Other|[links], such as the links to a copy of an
indictment returned by grand jury in the Northern District of Illinois and a press
release issued by the U.S. Attorieyffice in that same case, replicate the same
confusion between thgroup Al Zubair and thandividual by the sene name that
gave rise to Royes orignal objection to his draft PSR.Thus, whether the
information regarding Abu Zubair was derived from the Addendum to Royer’
PSR or from open source reporti@QP appears to be perpetuating the exact
same error that the government alreatimitted to making durgn Royers
sertencing hearing. The governmentiemonstrated inability to learn from its
own mistakes mistakes to which it stipulated in a public hearing before this
Court -is a matter of serious concern.

Royer v. Fed. Bureau of Prisqndo. 10€v-0146,2010 WL 4827727at*2-3 (E.D.Va.
Nov. 19, 2010).

For unknown reasons, the government continues to advancanteeasgumenand put
forth the same public sourcéacluding a broken link)n supportof its argument, despite having

previously acknowledged to a federal court that the information is inacclrate.the

"These sources continue to include, mysteriously, the home page of thenizepast Justice, wwwustice.gov.

The Court is unsure how citation to the Department's homepage prangiesupport for the contention that Abu
Zubair is a terrorist organization with links #l Qaeda. A search of the Department’s website produced no
additional informatiorother than the indictment and press release already provided by the gavternme

11



government has new, reliable information suggesting thagtbep Abu Zubair had ties to
terrorist organizations, such as Al Qaeda, it should provide the Court with that inforfhat

Despite the evidence that the government may be maintaining inacoudoateation
linking Royer toAl Qaeda, the government argues that judicial review and the protections of the
Privacy Act are unavailable.

Specifically, BOP argues that the PSR, as a court document, is not within trempofvi
the Privacy Act, “nawrithstanding its use or retention by agencies sudB@R” Def.’s Mem. 2
This argumentacks merit.  First, sinceBOP does not even acknowledge that it has the draft
PSR, its potential status as a “court document” is irrelevant. SelRogydr does not assehat
BOP has thectualdraft PSR but that it somehow obtained the inaccurate information that had
originally been included inand later stricken fromthe draft document. The issue is not the
source of the information, but whether the information BOP continues to use and nsly on
inaccurate.

BOP also argues that its ICRS system of records has been exempted fromlthe civi
remedy and damages provisions of the Privacy Act and that BOP has no aungrad allegedly
inaccurate records. Def.’s Mem. 1BOP thus implicitly suggests that the records at issue are
housed in the ICRS, though it never states this explicitly. However, Royer does na thsput
the ICRS is exempt from the Privacy Act. Pl.’s Opp’n 5. Rather, Rogeesairthat the records
at issue here are “separate and distinct from the ICRS§uoting Compl. I 36), and suggests
that they are part of the Counter Terrorism W€ TU) electrmic database. He asserts that the

CTU is a headquartetsvel entity, that it “maintains all of the information it collects in a

8 Royer concedes that he previously had ties to LET, an organization lateiiedagsiain FTO. The Court does not
decide whether this link should qualify Royer as a “terrorist inmate.” évew if the Privacy Act applies, his
association with LET is irrelevant. The issue is whether BOP erraydimks him to Al Qaeda.

12



database of electronic records” maintained in Martinsburg, West Vignudhatts databases
a separate “system of recerd Id. at 7 (citing Tufte Decl. T 11).

The Court need nand cannotesolve here whethéhe relevant records are hodse
the CTU databasewhether that databasmnstitutes a system of recordend whether that
system isseparate from the ICRS.BOP makes no argument regarding whethlee CTU
database is a system of records or is separate from I@R$his stage, the parties seem to
dispute where the relevant information is housedtherkfore whether it is exemfpom Privacy
Act provisions. Summary judgment is thus premature. The Court denies BOP’s mationt wi
prejudice to refile.

B. Motion to Dismiss Constitutional Claims for Lack of Subject Matter
Jurisdiction

Because a lack of jurisdiction over Royer’s constitutional claims would redp@r€durt
to dismissthem the Courtfirst considersvhether it hasubject mattejurisdiction Steel Co. v.
Citizens for a Better Eny't523 U.S. 83 (1998Bell v. Hood 327 U.S. 678 (1946)The party
assertingthe existence ofubject matter jurisdiction bears the burden of prodhomson v.
Gaskill, 315 U.S. 442 (1942Walker v. Jones/33 F.2d 923, 934 (D.C. Cir. 1984Although in
deciding a motion to dismisall uncontroverted facts in tr@mplaintare to be accepted ase,
when determiningubject matter jurisdiction, a court is not limited to considering the allegations
of the complaintbut has broad discretion to consider exti@ading materialsLand v. Dollar
330 U.S. 731, 735.4 (1947) Coal. for Underground Expansion v. Mineta33 F.3d 193, 198

(D.C. Cir. 2003).

°In support, he notes that when he requested all records located in thehBEERSarenced his name ¢onnection
with Abu Zubair, the BOP Regional Counsel responded that “no repertiining to your request, other than your
PSR, could be located."SeePl.’'s Mem. 8 (citing Ex. 2526). Based on this, he dedsdhat BOP records
suggesting that he wassmciated with Abu Zubair and that Abu Zubair was a terrorisnargiion must be located
in a system of records other than the ICRS.

13



Royer asserts that the Court has federal question jurisdiction B8detS.C.8 1331
which providesfor original jurisdiction over all civil actionsarising under the Constitution,
laws, ortreaties of the U.S Compl. § 5. Despite the fact that Royer’s claims clearly arise under
the constitution, BOP argues that they are precluded by sovereign imfunity.

Sovereign immunity is a jurisdictional issaad thus may be raised in a 12(b)(1) moti
to dismissa 12(c) motion for judgment on theepldings, or later in litigationPursuant to the
doctrine,“[i]t is axiomatic that the United States may not be sued without its consent ancethat th
existence of consent is a prerequisite for jurisdictiodriited States v. Mitcheld63 U.S. 206,
212 (1983). A statutorywaiver offederalsovereign immunitynug be unequivocally expressed
see, e.g.United States v. Nordic Village, Inc603 U.S. 30, 334, 37 (1992), and will not be
implied, Lane v. Penga518 U.S. 187, 192 (1996).

The Administrative Procedure Act (“APAWaives the sovereign immunity of therlited
States for nommonetary claimsagainst federal agencie$ U.S.C. § 702. Specifically, Section
702 provides that[a]n action in a court of the United States seeking relief other thanymone
damages . . . shall not be dismissed nor relief therein be denied on the ground Hgsirist the
United States.” This section applieSexcept to the extent thdl) statute preclude judicial
review; or(2) agency action is committed to agency discretion by'l&MJ.S.C. § 701.Section
702itself alsoincludes a caveat thgin]othing herein . . confers authority to grant relief if any

other statute that grants consenst@t expressly or impliedly forbids the relief which is sought.”

YBOP argues that Counts X and XI cannot be brought as “constitutiohalaims” under the rationale &fivens

v. SixUnknown Named Agents of the Fed. Bureau of Narcat@3 U.S. 388 (1971) (holding that plaintiffs may sue
federal officials in their individual capacities falamagesfor Fourth Amendment violations, even withoat
statutory cause of action like that prded under 42 U.S.C. § 1983). However, although Royer initially
characterized his claims &svensclaims, they are in fact for equitable, not monetary relief. It has been geear a
since Royer clarified that he did not intend to characterize #eBvensclaims and the Court granted his motion
to strike those paragraphs of lwsmplaint Pl.’s Opp’n 41; Mot. to Strike Paragraphs 149 & 152, ECF No. 63
(granted by Minute Order, Apr. 4, 2011). Thus, the Court need not a@id&ss Bivensargumets.
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5 U.S.C. § 702see alsd~ornaro v. James416 F.3d 63, 66 (D.C. Cir. 2005) (quotihgansohio
Savings Bank v. OT®67 F.2d 598, 607 (D.CCir. 1993) (noting that Section 702 excludes
from the APA waiver of sovereign immunity any claims “expressly or impliddtbidden by
another statute™).Although Section 702 is codified in the APA, it is not limited to suits under
the APA. Chamber of Commerce v. Reidid F.3d 1322, 1329 (D.C. Cir. 1996).

Royer argues th&ection 70jivesthe Court authority to hear his constitutional claims
BOP disagrees, arguing that 18 U.S.C. § 3625 precludes judicial review of decisions regarding
the imprisonment of a convicted person and designation of the place of imprisomnaent18
U.S.C § 3621. Def.’s Mem. 18 (citing 18 U.S.C. § 3625).

To resolvethis dispute, the Court starts from tfstrong presumptionthat agency action
is reviewable. SeeCitizens to Preserve Overton Park, Inc. v. Vo@l U.S. 402, 41(1971);
Abbott Labs. v. GardneB87 U.S. 136, 1401967) PreAPA cases emphasize¢hdat “judicial
review of a final agency action by an aggrieved person will not be cut offsutileseis
persuasive reason to believe that such was the purpose of Congkbbsit Lals., 387 U.Sat
140 Thiswas “reinforced by the enactment of the [APA], which embodies” a similar basic
presumption. Id. The Supreme Court has held thanly upon a showing of ‘clear and
convincing evidence’ of a contrary legislative intent should the courts resiciessato judicial
review. Abbott Labs 387 U.S. at 141 (quotingusk v. Cort369 U.S5.367, 379-80 (1962)
Such clear and convincing evidenenay include “specific [statutory] language or specific
legislative history that is a reliabledicator of congressional intehtBlock v. Gnty. Nutrition
Inst, 467 U.S. 340, 34€1984) as well asthe nature of the administrative action involvedd:

at 345.
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BOP argues that 18 U.S.C. § 3625 provides a statutory exception to the APA waiver of
sovereign immunity. Section 3625 provides that the APA sovereign immunity wenjes]
not apply to the making of any determination, decismnorder” under 18 U.S.C. 88 3621
3626. BOP argues that it made its determination regarding Royer’s oosditi confinement
pursuant to 18 USC 8621, whichprovides thaBOP “shall designate the place of the prisoger’
imprisonment.” Thus, BOP argueseview ofRoyer’s constitutional claims is precludeDef.’s
Mem. 18.

There are several problems with BOP’s argumeXg.an initial matterijt is not entirely
clear that BOP’s categorization of plaintiff as a “terrorist inmate” was madsugnt to18
U.S.C. 83621 First, this section requireBOP to designate the “place” of an inmate’s
imprisonment not the conditions of confinement within any given facilityloreover, Royer
argues, and BOP elsewhere admits, that the decision to classify him as ssttem@te” was
made at least in part pursuant to 18 U.S.C. § 4081 (“Classification and treatment of giisoner
SeeDef.’s Mem. 2122. The provision negating the APA waiver of sovereign immunity applies
only to decisions made under 18 U.S.C 8§ 38B26, and thus, by its terms, not to decisions
made under § 4081. Perhaps BOP’s decision was made pursuant to batkeotttutory
provisions and perhaps judicial review of a decision made pursuant to both provisions could be
precluded. The Court need not resolve this question because BOP’s argument fails for other
reasons.

Even assuming that BOP’s decision was made under 18 U.S.C. § 3621, the Court is not
reviewing the merits of BOP’s decision asatbereRoyer is housed, but the constitutionality of
the conditions of confinement it places on him regardless of where he is hoUséatable

constitutional claims are priided from judicial review only where this has been made explicit
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by Congress.Here, Congress has precluded review of B@terminatiofs], decisioifs], or
ordefs]” as to a prisoner’s place of imprisonment. However, Congtess not explicitly
precluded review ofonstitutionalclaimsbased orheseor similardecisions.

The Supreme Court decided a similssuein Webster v. Dge486 U.S. 592(1988)
There,the Court held that § 102(c) of the National Security Act precluded judicial revidve of t
Director’'s employmenttermination decisions.Webster 486 U.S.at 601. However, the Court
held that theNational Security Actid notpreclude judicial review of constitutional challenges
based on thoseame termination decisiongd. at 603-04 (“[The APA]removgs] from judicial
review only those determinations speaflg identified by Congress ocoOmmited to agency
discretion by aw.” Nothing in 8 102(c) persuades us that Congress meant to preclude
consideration of colorable constitutional claims arising out of the actions of ibet@ipursuant
to that section . . .”). The Court noted:

We emphasized idohnson v. RobisoAd15 U.S. 3611974), that where Congress

intends to preclude judicial review of constitutional claims itsnihto do so must

be clear. . . . We require this heightened showing in part to avoid the “serious

constitutional question” that would arise iffaderal statute were construed to
deny any judicial forum for a colorable constitutional claim.

Id. at 603 (internal citations omitted). Thwdthoughl8 U.S.C. § 362%nay preclude judicial
review ofprison officials’ decisions regardingherea partiaular prisoneris housed it does not

preclude review ofonstitutional challengearising out of thosdecisions™*

M Royer argues that sovereign immunity does not bar his claims evenabshnce of a § 702 waiver. Specifically,
he argues that where Congress has not clearly precluded judicial reviewtdfitonal claims, there is a presumed
right of equitable relief for constitutional violationg#\s Justice Harlan noted in his concurring opiniorBimens

there is a “presumed availability of federal equitable relief’ to enforce the @udiosti 403 U.S.at 400 (Harlan, J.,
concurring). Similarly, the D.C. Circuit noted itschnapper v. Folethat“[w]e may also doubt whether, even in the
absence of section 702, tharson case would prevent a court from awarding equitable relief on the basis of
appellants’ constitutiodeclaims. TheLarson Court was at some pains to note that injunctive relief against the
sovereign could be obtained whigre United Statesr an officer was found to have violated the Constitution . . . .”
667 F.2d 102108 n.2(D.C. Cir. 1981)emphasis added)inally, our Circuit has noted that “[t]he court’'s power to
enjoin unconstitutional acts by the government . . . is inhéretite Constitution itself. Hubbard v. U.S. EPA
Adm’r, 809 F.2d 1, 11 n.15 (D.C. Cir. 198@)ting Marbury v. Madison5 U.S. (1 Crach) 1372 L.Ed. 60 (1803)).

This Court need not decidine questiorbecause it finds that it has subject matter jurisdiction based on the § 702
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C. Motion to Dismissfor Failureto Statea Claim

BOP moves to dismidsoth ofRoyer’sconstitutional claimsarguing that he has failed to
state a claint? While, procedurally, the standard for the plaintiff's pleading requiremaritse
motion todismissstage areéhe same for either théroceduraDue Process or First Amendment
claims, the substantiv@andards for what must be gldiffer, as discussed in more detail below.

The Federal Rules of Civil Proceduralle require“a short and plain statement of the
claim showing that the pleader is entitled to relieked. R. Civ. P8(a)(2). Rule 8 does not
require “detailed factual allegains,” but requires more than “labels and conclusions™ or
“naked assertion[s].” Ashcroft v. Igbal 556 U.S. 662, 678009) (quotingBell Atl. Corp. v.
Twombly 550 U.S. 544, 555 (2007)). Tlemplaintmust “contain sufficient factual matter,
accepteds true, to ‘state a claim to relief that is plausible on its'faogeaning it must “pleadl[
factual content that allows the court to draw the reasonable inference thafehdaaht is lible
for the misconduct allegéed. Id. (citing Twombly 550 U.S.at 556). Factual allegations,
although assumed to be true, must still “be enough to raise a right to relief above titetispec
level.” Twombly 550 U.S.at555 TheCourt need not accept legal conclusions cast as factual
allegations.Igbal, 556 U.S. at 678.

With respect tqro seplaintiffs, acomplaintis “‘to be liberally construed’ anda‘pro se

complaint however inartfully pleaded, must be held to less stringent standards than formal

waiver of sovereign immunity However, gen assuming the Court were wrong on its jurisdictional hgldihe
plaintiff could refile his complaintto take advantage of the officer suit fictio®ur Circuit has recently reaffirmed
the availability of officer suits for allegedly unconstitutiodatieral actiors. See Pollack v. Hogar2012 WL
6216433, *2 D.C. Cir. Dec. 14, 2012) (UJunder the secalled Larson-Dugan exception to the general rule [of
sovereign immunity] . . . ‘suits for specific relief against officers the sovereign’ allegedly acting . .
‘unconstitutionally’ are not barred by sovereign immunity.”).

12Both BOP ad Royer have introduced materials beyond the pleadings. Thumdtfien could be treated as a
motion for summary judgment and the merits reached. However, t@rtanvnotion to dismiss to a motion for
summary judgment the parties should be given a nedde® opportunity to present all material relevant to the
motion. The Court will not convert the motion and will only consider theagteading materials with respect to
the summary judgment motion and not the motion to dismiss.
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pleadings drafted by lawyers. Erickson v. Parduys551 U.S. 89, 942007) (quotingestelle v.
Gamble 429 U.S. 97, 106 (1976)cf. Fed. R. CivP.8(f) (“All pleadings shall be so construed
as to do substantial justice”).

“[F]ederal courts must take cognizance of the valid constitutional claims of prison
inmates Prison walls do not form a barrier separating prison inmates from the protecttbes of
Constitution” Turner v. Safley482 U.S. 78, 841987)(citing Procunier v. Martinez416 U.S.
396, 4051974)). However, courts should also realize that theyikirequipped to deal with the
increasingly urgent problems of prison administration and refoPnocunier, 416 U.S. at 405.
As the Supreme Court notedRnocunier, “the problems of prisons iAmerica are complex. .
and not readily susceptible of resolution by decreel.”at 404-05 “Prison administration is,
moreover, a task that has been committed to the responsibifityediegislative and executive]
branches, and separation of powesacerns counsel a policy of judicial restrdinT.urner, 482
U.S. 4 84-85.

Given the competing considerations at play in prisoners’ rights cases, the SGmerne
in Turnerformulated a test to evaluate the constitutional claims of prisoners that is intended to b
“responsive both to thepolicy of judicial restraint regarding prisoneomplains and [to] the
need toprotect constitutional rights.” 482 U.&t85. There,the Supreme Court held that four
factors are relevant to whether a prison regulation affecting a constitutightlsurviving
incarceration withstands constitutional challenge:

whether the regulation has a ‘valid, rational connection’ to a inegfié

governmental interest; whether alternative means are open to inmates taeexercis

the asserted right; what impact an accommodation of the right would have on

guards and inmates and prison resources; and whether there are ‘ready
aternatives’ to the rgulation.

Overtonv. Bazetta539 U.S. 126, 132 (2003) (quotifigrner, 482 U.S. at 8981)).

1. Royer Has Failed to State a First Amendment Claim
19



Royer invokes the First Amendment to challenge restrictions oncdmgacts and
communicationsvith his family. Royer argueshat his freedom of speech and associdtiase
been infringedthough hisclaim seems ultimately to be a freedom of associafimm.

Specifically, Royer points out thah contrast to the forty hours of full contact visits per
month enjoyedy general populatiommates Compl.  80BOP has limited himto two, two
hour noncontact visits per month.f his family visits, he must talk with them through a
telephone, separated by a wall of concrete, glass, and bars. Compl. §ay@r.also notes that
while inmates in the general population enjoy 300utas of telephone time per week, Hees
beenlimited to one 1&minute call peweek andmay only place ibn business days between
8:30am and 2:30pm. As a result, he has been effectively precluded from speaking with his
schoolage childrenfor months at a time Compl. § 96. Finally, Royer points to the “total,
permanent” nature adhe ban on physical contact with his family as evidence of the lack of a
rational relationship betwedOP's goals and its policy.

According to Royer'somplaint BOP has imposed these limitations because they need to
monitor his communications. However, Royer argues that the limits do not betoralra
relation to a legitimate government interest, or that the limits are an exaggesgi@auseeto any
such interest. Compl. {1 151. B@spondghat inmates do “not retain rights inconsistent with
proper incarceration,” Def.’81em. 22, and that “freedom of association is among the rights least
compatible with incarcerationjtl. at 23. Again, BOP argues that prison administrators must be
able to exercise their judgment as to the appropriate means of furtheringgieadajoals.Id.

The Supreme Court hagknowledgedhat “the Constitution protects ‘certain kinds of
highly personal relationships.”Overton 539 U.S.at 131 (quotingRoberts v. United States

Jaycees468 U.S. 609, 618 (1984)). “[O]utside the prison context, there is some discussion in
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[Supreme Court] cases of a right to maintain certain fanm@iakionships, including association
among members of an immediate family and association between grandchildren and
grandparents.” Id. (citing Moore v. East Clevelandt31 U.S. 494 (1977) (plurality opinion);
Meyer v. Nebrask&62 U.S. 390 (1923)).

Howe\er, the Court has also stated tHfaeedom of association is among the rights least
compatible with incarceration. .. Some curtailment of that freedom must be expected in the
prison context. Overton 539 U.S.at 131 (citingJones v. North Carolina Prisoners’ Labor
Union, Inc, 433 U.S. 119, 12826 (1977);Hewitt v. Helms459 U.S. 460 (1983))In Jones the
Court stated:

First Amendment associational rights. . must give way to the reasonable

considerations of penal management. . [NJumerousassociational rights are

necessarily curtailed by the realities of confinemefithey may be cuailed

whenever the institution’s officials, in the exercise of their informed disare

reasonably conclude that such associations, whether through grotipgses

otherwise, possess the likelihood of disruption to prison order or stability, or

otherwise interfere with the legitimate penological objectives of the prison
environment.

433 U.Sat132.

In fact, the Supreme Court, applying therner reasonableness test, appears to have
already upheld regulations substantially similar to those Royer challehg@serton the Court
reversed a Sixth Circuit decision which had invalidated Michigan prison regulpgotasning to
noncontatvisits. 539 U.S. at 131, 137. In addition to limiting the highest security risk inmates
to noncontact visits, the regulations limited the number of total visitors an inmatereoeide
and restricted child visitorsld. at 129-30. The regulatios dso provided that an inmate who
had committed multiple substance abuse violations while in jail could not receivas#éoysv
other than attorneys or clergy members for a minimum of two yddrsat 130. Although the

Court did not discuss at length the impact that a prohibition on physical contact has @s inmat
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and their families, the Court found that the regulations meftTtihveer standardin that the
regulation lad a valid, rational connection to a legitimate government intesistpative means
were available to inmates to exercise the asserted right, accommodatirgitiveorild cause a
significant reallocation of resources and would impair the prison’s alihtyprotect all
individuals inside the prison walls, angd ready alternatives undermined the reasonableness of
the regulationsld. at 132-36.

Although Overton thus appears directly on point, the Court now appliesTinmer
factors to determine whether the federal practice challenged hereosakles

Applying the firstTurnerfactor,there certainly appears to hesalid, rational connection
between the rules applied to-salled “terrorist inmates” and legitimate government interest
The Supreme Court iBlock v. Rutherford468 U.S. 5761984), noted many of the security
challenges posed by contact visits:

Contact visits invite a host of security problems. They open the institution to the

introduction of drugs, weapons, and other contraband. Visitors can easily conceal

guns, knives, drugs, or other contraband in countless ways and pass them to an

inmate unnoticed by even the most vigilant observers. And these items can readily

be slipped from the clothing of an innocent child, or transferred by other visitors
permitted close contact with inmates.

Id. at 586.
Here, Royer concedes that at least one bfmsisBOP’s practiceis the interest in
monitoringhis communications. Compl. I 109. In his Opposition to the Motion to Dismiss, he

concedes thamonitoring inmates’ communication is, inhe abstract, a legitimate penological

3The Court assumes, for the sake of this First Amendment analysisgtdityl of the government'’s “terrorist
inmate” classification scheme and the accuracy of Royer’s classificationyer Reparately challenges the
government’s failure to engage in re@andcomment rulemaking prior to implementing this scheme. Royer also
separately challenges, as discussed in more detail below, whether time etmeplies with procedural due process
requirements. The question before the Court with respect to Rdyiests Amendment challenge is whether,
assuming the legality of the BOP’s classification of him as a “tetromsate,” the resulting conditions of his
confinement violate his First Amendment rights.

22



goal” though he contests the legitimacy of monitoring him to a greater exterdtti@nnmates.
Pl.’s Opp’n 56. In his complaint he also quotes BOP regulations which state that control units
such as the CMUs arentended to plae into a separate unit thosemiaes who are unable to
function in a less restrictive environment without beadhreat to others or to the orderly
operation of the institution.”Additionally, dthough he notes that the majority of thenates
subject to the same conditions are Muslims (40 of the 60 current or former Cv&J Haute
inmates according to hiscomplain), he does not assert thBOP has implemented these
regulations in bad faith or for the purpose of discriminating against a partidiggu® group.
SeeCompl. § 92. Thus, there appear to be at least two legitimate government interests at stake:
the need to monitor inmate communioat and the need to isolate inmates that might pose a
threat to others or to the orderly operation of the institution.

Royer argue8OP has failed to put forward the “legitimate government interest” it seeks
to further and that thus, it would be inapprageito evaluate this factor or to decide the larger
guestion on a motion to dismiss. Indeed, Royer is correct that BOP’s onlycaigdifi for its
practice appears to be that “prison administrators must be able to reasexatulige their
judgment as tathe appropriate means of furthering penological goals.” Nevertheless, the
Supreme Court has said that the “burden . . . is not on the [government] to prove the ofalidity
prison regulations but on the prisoner to disprove @verton 539 U.S. at 13Z2citing Jones
433 U.S.at 128). This is particularly the case at the pleading stage where Royer asgstt pr
facts that plausibly state a claim. Given the state of the caselaw regardingerstidosat
amendment and visitation rights, Royer has naigldy allegedhere that there is no legitimate
government interest at stake, and in fact, has conceded that there is at leasttiomgdeqgi

government interest. Thus, the Court now turns to the remainder Diither factors.
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The secondl'urner factor considers “whether alternative means are open to inmates to
exercise the asserted right.” Here, Royer acknowledges that, althoughph@hibited from
having contact visits with his family, he still retains the right to have nonconta@st Wsmake
phone calls during business hours, and to write letters. Nevertheless, he lzatflilesre is no
substitute for physical contact with loved ones” and that his wife would not have divomtéd hi
BOP had not prohibited contact visits. Compl. {1 80, 117. Headsertdhatphone callsare
not a viable alternative for speaking with his children because the calls are limbediness
hours when the children are typically in schoolrhus, he states, the “alternatives’ are so
restrictive . . . that they are rendered inadequate.” Pl.’s Opp’'n 61.

However, although the Court must accept the facts asserted as true, it neecepbt ac
Royer' s legal conclusionss to what constitutes “alternative meand’he Supreme Court has
identified alternative me® of associating to include sending letters, making phone calls, and
even sending messages through others who are allowed to @eérton 539 U.S.at 135.
“Alternatives to visitation need not be ideal . . . they need only be availalde.Thus, Royer
has failed to plausibly allege that no alternatives exist.

The third Turner consideration is the impact that accommodation of the asserted right
would have on guards, other inmates, and prison resou@mshis point, Royer merely asserts
that there would be no “ripple effect” from accommodating his demands and that such
accommodation would by “eas[y] and simpl[e].” Pl.’s Opp’n 62. However, Royer pronaes
facts to support this assertiohe Court assumes that prison officials, in order to effectively
monitor Royer’'s communications during these visitwpuld need to institute more stringent
search procedures of Royer and his visitors prior to each visivanid need to have more staff

on hand to monitor the interactions between Royer and his visitors.
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Finally, the Court considers whether there are “ready alternatives” whdérmine the
reasonableness of the regulations. On this point, Royer argues that BOP ocetits mpeal of
monitoring his visits at “no extra cost or risk to other inmates,” Blgp’n 63, becausBOP has
already “installed multiple cameras and hypersensitive microphones [a]nd its officers
thoroughly and expertly strip search all inmates both before and aftectcaisits.” Compl. I
111. However, the Supreme Court has emphasized that the inquiry regarding this factor is not
whether prisons have imposed tleast restrictiveregulation but “whether the prisoner has
pointed to some obvious regulatory alternative that fully accommodates thiecsggt while
not imposingmore than ale minimiscost to the valid penological goal.'Overton 539 U.S.at
136. Increasing the number of inmates who must be strip searched before andchftesreéact
visit would surelyincrease the cost of visitation and divert attention from other priorities
Moreover, although Royer asserts that BOP has cameras and “hypersénsitrophones, it is
not selfevident that this would obviate all security concerns that might arisedooact visits,
such as th covertpassing of notes, hand signals, or whispered conversations. As a result, Royer
has not sufficiently pled this factor either.

In summary, the Court has little trouble concluding thatrestrictions on contact visits
and phonecalls survive Royer’'s Rrst Amendment freedom of association challenge. A more
difficult question is whether the alleged permanence of riwdrictions raisesadditional
concerns For example, i©verton although theCourtupheld a tweyear ban on visitation from
anyone other than clergy members and attorneys, the Gated thait might reach a different
conclusion regarding adé factopermanent ban on all visitation for certain inmates.” 539 U.S.
at 134;see alsdBeard v. Banks548 U.S. 521, 538006)(“[A] s in Overton we agree that ‘the

restriction [denyingnewspapers, magazines, and photografthspecially dangerous and
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recalcitrant inmatdsis severe,” and ‘if faced with evidence that [it wergJeafactopermanent
ban .. . we might reach a different conclusion in a challenge to a partiaplarcation of the
regulation.™).

However, even though Royert®mplaintalleges that the restrictions applicable to him
are to last for the duration of his incarceratthey do not involve @ompleteban on visitation
or communication, but rather a ban@ntactvisits and a limit on the number of visit and phone
calls and time of day Moreover, the Court i©verton uphdd regulations that appeared to
imposean indefinite ban on contact visits for iares classified as the highest security risks.
at 130. Finally, ther courts have stated tH#tere is no inherent, absolute constitutional right t
contact visits with prisonefs,Bazzetta v. McGinnjs124 F.3d 774, 779 (6th Cir. 1997)
supplemented33 F.3d 382 (6th Cir. 1998), and our Circuit has even upheld a permanent ban on
all visitation between an incarceratathn and his wife,Robinson v. Palmer841 F.2d 1151,
1156 (D.C. Cir. 1988) (holding that permanent ban on visitation betsmarsesfter wife was
caught attempting to smuggle marijuana into prissasonably furthered legitimate government
objective)™

Thus, the Court finds that the restrictions on Royer’'s communication and interadtion wi
his family, despite appearing to be indefinite, satisfy the requirements of gteAlRrendment
and the test the Supreme Court has set forth for inmates’ constitutional cbsilleng

2. Procedural Due Process Claim
The Fifth Amendment provides that no person shall“deprived of life, liberty or

propety, without due process of law.U.S. Constamend. V. “The touchstone of due process is

4 Bans on contact visits have also been upheld undédukeProcess clauses. Biock v. Rutherfordthe Supreme
Court upheld, under the Fourteenth Amendment, a ban on noncontacforigitetrial detainees. 468 U.S. 576,
588 (1984) (concluding the ban was a reasonable, nonpunitive responsertategicurity concerns). |Aref v.
Holder, Judge Urbina of this court dismissed Substantive Due Process dlgiother “terrorist inmates” that the
same restrictions at issue here violated their First Amendment riglatnhdlyfintegrity.” 774 F. Supp. ab2-63.
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protection of the individual against arbitrary action of governthehYolff v. McDonnell 418
U.S. 539, 558 (1974¥iting Dent v. West Virginial29 U.S. 114, 123 (1889)

The due process clause has both substantive and procasieatsand only procedural
due process appears to be at issue Her&Procedural due process imposes constraints on
governmental decisiegnwhichdeprive individuals of ‘liberty’ or ‘propertyinterests within the
meaning of the Due Process Clause of the Fifth or Fourteenth Amentdmitathews v.
Eldridge 424 U.S. 319, 3341976). “The fundamental requirement of due processhe
opportunity to be heard at a meaningful time and in a meaningful mandathews 424 U.S.
at 333 (nternal quotation marks omitted)Thus, to state g@rocedural due process claim, a
plaintiff must plead thaa life, liberty, or property interestas at stake, th@overnment action
resulted in a deprivation or infringement of that interest, and that the pldidtifiot receive the
process he was due.

As with other prisoners’ rights cases, unique concerns arise in the contextooesis
due process claims because a prisoner has already been deprived of much ofyhtbriogth
the process of criminal conviction and incarceration. However, prisoners arevhadly
stripped of constitutional protections” upon conviction and retain Due Process pragecti
against arbitrary deprivations of libertydatch v.Dist. of Columbia 184 F.3d 846, 849 (D.C.

Cir. 1999) (citingWolff v. McDonnel|l418 U.S. 539, 555 (1974)).

5 The Supreme Court’s substantive due process cases interpret tthengifEourteenth Amendments’ guarantee of
due procesto forbid the government from infringing “certain ‘fundamental’ lityeinterests at all, no matter what
process is provided, less the infringement is narrowly tailored to serve a compelling stateshterReno v.
Flores 507 U.S. 292, 3602 (1993) (citations omitted). The Supreme Court has considered sbstansive due
process claims to prison regulatiorSee, e.gWashington v. Harper494 U.S. 210 (1990) (holding that treatment
of prisoner against his will with antipsychotic drugs did not violatestsutive due process if the prisoner was
dangerous to himself or others and treatment was in his interest). dbingpthe Court utilized th&urnertest to
evaluate the constitutionality of the regulations at iss8ee also Aref v. Holde774 F. Supp. 2d 147, 1623
(D.D.C. 2011) (applyingrurner test to determine whether the plaintiffs’ had sufficiently alleged thdistantive
due process claim). However, the appropriate tegirficeduraldue process challenges is not Thenertest, but
the more typical procedural due process inquiry of whether the goverhasdeprived plaintiff of a liberty interest
without adequate proces&ee Harperd94 U.S. at 228ee also Arefr74 F. Supp. 2d at 1637.
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a. Royer Has Sufficiently Alleged aLiberty Interest

Some liberty interests flow from the Due Process Clause itsgde Washington v.
Harper, 494 U.S. 210, 2222 (1990) (recognizing that a prisoner has a “significant liberty
interest in avoiding unwanted administration of antipsychotic drugs under thePidgess
Clause of the Fourteenth Amendnignt Other liberty interests may be created by state or
federal laws or practica®gulating the terms or conditions of a prisoner's confinem&wge
Sandinv. Conney 515U.S. 472,483-84;Wilkinson 545 U.S. at 221.Royer asserts that his
liberty interest flows from the lattsource. Compl. 1 2, 86-87, 148.

In Sandin v. Connerthe Supreme Court considered whether an inmate’s placement in
disciplinary segregation for 30 daysplicated astatecreatedliberty interest. 515 U.S. 472
The Court held that did not, finding that the conditions substantially mirrored those in similar,
discretionary confinement such as administrative segregdtioat 486-87. In summarizingts
holding, the Court noted thatatecreated liberty interests “will be generally limited to freedom
from restraint which, while not exceeding the sentence in such an unexpected mdargves
rise to protection by the Due Process Clause of its ovae fmonetheless imposes atypical and
significant hardship on the inmate in relation to the ordinary incidents of prisdnitfeat 484.

However, theSupremeCourt has not yet definaslhat constitutes the “ordinary incidents
of prison life” or, in other words, against what baseline courts should evaluateicrosait
confinement to determine whether they atgpical and significant SeeWilkinson 545 U.S. at
223 (describing the lack of agreement among the Courts of Appeals on the issudl)as we
Neverthelessthe D.C. Circuit has considered the questiontaisdCourt relies on its analysis.

In Hatch v. Dist of Columbia the D.C. Circuit considered whether patent of an

inmate in disciplinary and administrative segregation for seven months implizaédérocess.
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184 F.3d 846.During these seven monththe plaintiff was“[c] onfined to his cell for twenty
three and a half hours per day on weekdays anidréteight hours on weands],” “had no
outdoor recreatigh and “was not allowed to worlor visit the library, gym, health clinic,
psychological services, mailroom, clothing and bedding exchange, or culinafy lahiat 848.
He was denied access to legal phone calisiioety days. Id. The circuit court reversed the
district court’s grant of summary judgment for the government and remandedtfaar ftact
finding. The court concluded that the “ordinary incidents of prison life” should be evalnated
relation to the “most restrictive confinement conditions that prison officialgciexey their
administrative authority to ensure institutional safety and good order, routm@gsé on
inmates serving similar sentencedd. at856. The analysis requires a “factualesetination of
the most restrictive conditions prison officiatsrdinarily’ or ‘routinely impose” on prisoners
serving similar sentencé8.|d. at 857(emphasis added)

In Hatch the Circuit concludedthat administrative segregatiowas an “ordinary
incident of life at the prison anghould thuseincluded as parbf the baseline for determining
whether thesegregative confinement implicatexd constitutionally protected liberty interedd.
at 856.

However,the court noted, in addition to considering the nature of the deprivation in
relation to this baselinghatcourts must also consider the length of the deprivation and whether
the segregation was within the range of what would be expected in light of the lertgth of

sentenceéhe prisoner is servingld. Because the possibility of transfer to another prison is one

' The Circuit did not explicitly define what constitutes a “similar sec#s” but did emphasize the need for courts
to consider théengthof the sentence.

7 Wwhile Sandinand Hatch dealt with Fourteenth Amendment Due Process claims and state prismesappears
no reason why the analysis should not apply to Fifth Amendment Due Pobtaiess and federal prisons. Indeed,
other circuits have appliggandinto due process claims against federal officiaBee, e.gMagluta v. Samples875
F.3d 1269 (11th Cir. 2004Jprdan v. Fed. Bureau of Prisqn91 Fed. Appx. 639 (10th Cir. 2006) (unpublished).
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of the ordinary incidents of prison life, the baseline need not be limited to conditions at the
particularprison in which the inmate is confined. Howeueejthe needit be so broad as to
consider conditions in any prison nationwide, includihgse “especially restrictive” prisons
where ‘all inmates are locked down almost the entire ddg."at 856-57.

BOP disputes Royer's argument that his classificatimposes an “atypical and
significant hardship” and that it is outside what a prisoner may “reasongidgteto encounter
as a result of his or her conviction in accordance with due process.’s Dieim 19.

Royer suggests that the required fggecifc inquiry is not possible or appropriate at the
motion to dismiss stage.Pl.’s Opp’'n 36. The Court agredisat at this stage, it need not
determine whether Royer’s conditions of confinement actuatly harsh and atypical in
comparison with administra@év segregationand other conditions ordinarily and routinely
imposed. Rather, the Court need only determine whethecamgplaint containssufficient
factual matter, accepted as true plausibly state a clainthat the conditions are harsh and
atypical am thus implicate a liberty interest”Determining whether aomplaint states a
plausible claim for relief will. . . be a contexspecific task that requirgbe reviewing court to
draw on its judicial experience asdmmon sense. Igbal, 556 U.S. a679; see alsdMarion v.
Columbia Correction Inst.559 F.3d 693, 699 (7th Cir. 200@eversing the dismissal of a
prisoner's due process claim becausghout a factual record, the court could not determine
whether the actual conditions of the plaintiftenfinement resulted in the implication of a
liberty interest).

The Court holds that Royer hpkRusiblyallegedharsh and atypical conditions. First, as
detailed above, Royer'somplaint alleges that he has been segregated from the general

population fo over six years and that during this titmehas been subject to restrictions on the
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recreational, religious, and educational opportunities normally available to prisoates.
Royer’s contacts with his family have been limited to onenisute phone call per week during
business hours, when his schagke children are in school. Finallye is limited to twoiwo-
hour noncontact visits per montht is true thatRoyer’s complaintdoes notspecifically outline
the “most restrictive confinement conditions that prison officials, exercising ddeministrative
authority to ensure institutional safety and good order, routinely impose on inreatesy s
similar sentences."However, Ryerdid note that while in the SHU at FCI Greenville, he was
“isolated to a greater extent than is typical for the SHbat he was not allowed to exercise in
the recreation cages at the same time as other SHU inmates, that staff pldbagsanfront of
his cell door, and that unlike other SHU inmates, he was emified to have contact visits.
Compl. 1 101. He also asserted tB&P had permanently imposed upon designated “terrorist
inmates” the “harshest conditions of confinement in the federal prison system pjl.oh06.

Even assuming that the conditicsiieged by Royer are no more restrictive than the most
restrictive conditions normally imposed, for example in administrative segneg&myer’s
complaint plausibly alleges that they are “harsh and atypical” because of theiroturaln
numerous partsfdiis complaint he alleges that the conditions are permanent and are intended to
remain in place for the duration of his-28ar sentence, or for a total of about 16.5 ye&wse
Wilkinson 545 U.Sat 224 (noting thatconditions in a supermax facility “likely would apply to
most solitary confinement” but that unlike solitary confinement generallyceplant in a
supermax facilitys indefinite, and relying on this in part to find that conditions were “harsh and

atypical’).'®

18 Judge Urbina also found thidte conditions to which “terrcst inmates” are subject plausibly could “constitute an
atypical and significant hardship” although he appears to have used wasditi the general population as the
baseline for comparisorSeeAref, 774 F. Supp. 2d at 1666.
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BOP launches several additional arguments in support of its motion to dismiss that the
Court does not find persuasiverirst, it argues that the Attorney General has discretion to
“designate the institution of an inmate’s confinenderidef.’'s Mem.19. While this is truesee
Meachumv. Fanqg 427 U.S215, 225 (1976fconfinement in another State is “within the normal
limits or range of custody which the conviction has authorized the State to impOsei)y.
Wakinekona461 U.S. 238, 247 (1983]I(]t is neither unreasonable nor unusual for an inmate to
serve practically his entire sentence in a State other than the one in which he watedt@md
sentenced . . .”), Royer does not challenge tlegation of his confinement. Instead he argues
that the“the atypical conditions of confinement are appliedhion] regardless of” where he is
confined. Compl. § 86. Next, BOP argues that its regulations concerning classification,
designation, and transfer do not limit its deteyn so as to create a legitimate expectation that a
prisoner will be assigned to a particular facility. Def.’s Mem. 20. Hewetis is no longer the
appropriate inquiryor determining whether a prisoner has liberty interéidte Supreme Court
in Sandin“abandon[ed] the approach” to prisoner due process claims of “search[ing] for a
negative implication from mandatory language in prisoner regulations.” 515 Ul8&3 & n.5.
Instead the Court adopted the “atypical and significant hardship” test discbssed a

Thus, he Court believes that Royer has stated a plausible claim that his classifasagion
“terrorist inmate” and the associated, indefinite conditions of confinemertiaesk and atypical
and thus implicate a liberty interest.

b. Royer Has Sufficiently Alleged Denial of Process Due
Due processequirements aréflexible and cdl[] for such procedural protections as the

particular situation demands . . " .Wilkinson 545 U.S. at 224internal quotation marks
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omitted. Thus,in determining what process is due, courts rely not on rigid rules, but on the
frameworkarticulated inMathews v. Eldridge UnderMathews courts consider three factors:

First, the private interest that will be affected by the official action; secoed, th

risk of an erroneous deprivation of such interest through the procedures used, and

the probable value, if any, of additional or substijutecedural safeguds; and

finally, the Governmens interest, including the function involved and the fiscal

and administrative burdens that the additional or substitpt®cedural
requirement would entail.

424 U.S. at 335.

The first Mathewsfactor, the private interest at stake, is to be evaluated “within the
context of the prison system and its attendant curtailment of liberti®Kinson 545 U.S. at
225. “[T]he procedural protections to which [prisoners] are entitled are motedirttian in
cases where the right at stake is the right to be free from confinement aldallThe second
factor looks to the risk of erroneous deprivation through the procedures used and the vatue of a
additional safeguards. The Supreme Court $tatedthat notice of the factual basis fure
government’'s decision and a “fair opportunity f@butal” are “among the most important
procedural mechanisms for purposes of avoiding erroneous deprivatidnst’226. The third
factor, the government’s interesind burden of additional procedures, is a “dominant
consideration” in the context of prison nagement.ld. at 227. The government must ensure
the safety of guards and other prison personnel, other inmates, and the public. It rblestde a
prevent prison violence. In the case of inmates who purportedly have links to terrorist
organizations,ite danger to the public is all the greater. Finally, the simple issue of time and
money and the resources necessary to put in place additional procedurevané rele

Hewitt v. Helmsspecifies the minimum procedures for placing an inmate in segregative
conditions if he has a liberty interest in avoiding such segregaee. Hatch184 F.3d at 852

(describingHewitts minimum procedurgs Those procedures include “some notice of the

33



charges against him and an opportunity to present his views to the prison officggddchath
deciding whether to transfer him to administrative segregatioH8witt 459 U.S. at 476.
“Although a hearing need not occur prior to confinement in admitiistraegregation, it ‘must
occur within a reasonable time following an inmate’s transfad&tch 184 F.3d at 852 (quoting
Hewitt, 459 U.S. at 476 n.8.

The Court need not linger over the balance of these famtorshe exact process required
becausethe complaintplausibly alleges that any process providedBP was inadequate.
Royer allegeghat he was taken from his cell “without warning” and only provided with an
“Administrative Detention Order” stating that he was being moved to the Sidbube hevas
“pending classification.” Compl. 1 88. Royer was apparently told at some(polaarned}hat
he had been classified as a “terrorist inma@inpl. 11 81, 101,though it is unclear when or
how this occurred. Royer states that he was never provided with a hearing, with nditiee of
criteria for release from the conditions, or with notice of the projected alateléase from those
conditions. Compl. { 105.

Given these allegations, it is unclear that the prison ever directly provided iim w
notice of the reasons for his segregation and it appears that he has had no opportanity for
hearing. Thus, hisomplairt plausiblyalleges that he was denied due process.

l. CONCLUSION

In summary, the Court DENIESVITHOUT PREJUDICE BOP’s Motion for Summary
Judgment regarding Royer’s Privacy Act claims. The Court finds that it uigscs matter
jurisdiction to consider Royer’s constitutional claims and thus DENBE8’s motion to dismiss

for lack of jurisdiction. With respect to those constitutional claims, the Court GRANORS B
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motion to dismiss the First Amendment claim for failure to state a dadDENIES BOP's
motion to dismiss Royer’s Due Process claims.

Signed by Royce C. LambartChief Judge, oMarch 28 2013.
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