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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

BETTY S. FLYTHE,
Plaintiff, Civil Action No.: 10-02021 (RC)
V. Re Document Nos.: 62, 63
DISTRICT OF COLUMBIA, et al,

Defendants.

MEMORANDUM OPINION

GRANTING IN PART AND DENYING IN PART
THE DEFENDANTS’ M OTIONS FOR SUMMARY JUDGMENT

I. INTRODUCTION

On December 26, 2009, Tremayne G. Flythe was fatally sham lojficerof the District
of Columbia’s Metropolitan Police Department (“MPD”). Mr. Flythe’s motheatt3S. Flythe,
brought this action in her personal capacity and on behalf of the estate of Mr. Flyttst tga
District of Columbia (“the District”) and the two officers directly involved in gheoting,
Officers Travis Eagan and Angel Vazquéae plaintiffhasbrought 42 U.S.C. § 1983aims
againsthe defendant officers, as well as common law claims for assault and battery, and
wrongful death and survival. In additiohgetplaintiffhasassertedvrongful death and survival
actions againghe District forcommon lawassault and battery, and foggligent hiring,
training, and supervisionThe defendasthave alfiled motions for summary judgmenEor the
reasons that follow, the Court will grant in part and deny in part the defendartiishanfor

summary judgment.
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. FACTUAL BACKGROUND

The events giving rise to this case bega December 26, 2009, when Balbir Singh
Hundal (“Mr. Hundal”), the owner of Petworth Liquor Store on Georgia Avenue called the
police to report that a man had thrown an empty bottle at Mr. Hundal’s store window. Def.
Eagan’s Statement of Undisputed FEc®2, ECF No. 62-2 (“Eagan’s Statement”). Mr. Hundal
had also called thpolice the day prior, reporting that the same man had thrown a brick through
another store window, breaking it. Eagan’s Statement § 21. MPD Officers Eemas
(“Officer Eagan”) and Angel Vazquez (“Officer Vazquez”) were both on pdtedlday and
Officer Eagarnwas the first tarrive atMr. Hundal’'s store.Eagan’s Statement{8-4. He spoke
with Mr. Hundal, who described the alleged brtbkewer as a black man with a “dreadlock
hairstyle, walking a dog.” Eagan’s Statement 9 #ic& Vazquez arrived in his police cruiser
shortly thereafterand Officer Eagan informed him of what had happened, including relaying Mr.
Hundal's description of the suspeEgan’s Statemeffit6. Officer Eagan asked Mr. Hundal to
accompany him in his police car aselarch the area to try to find the suspect, and Mr. Hundal
complied. Eagan’s Statement 1 5. Both officers then drove off $elya@msearch for the
suspect.Eagan’s Statemefjt7.

A. Officer Vazquez's pursuit

After Officer Vazquez left the store, he began to search the area in his patral car an
came across a male walking a dog on the 400 Block of Kenyon Street, who he clainsvieel bel
fit the suspect’s descriptiorDef. Vazquez’'sStatement of Undisputed Faét4Q ECF No. 63-1
(“Vazquez'sStatement”). After seeing the potential suspect, Officer Vazquez activatesl’sis
lights and drove the wrong way down Kenyon, a one-way street, to approach the individual now

known to be Tremayne G. Flyth&eeVazquez Dep. at 16:3-6, ECF No. 63Qfficer Vazquez



claims that hgoarked his car near the curb, instructed Mr. Flythe to tie his dog to a fence pole in
front of the scout car, and asked if he could ask Mr. Flythe some questions. Vazquez’s
Statemenf] 13. AfterMr. Flythe tied up s dog,Officer Vazquez got out of his car, akftt.

Flythe askedhim what was going on. Vazquez'’s Statenfght4-15. Officer Vazquez replied

that he wagust conducting an investigatioMazquez’'s Statemefft15. At this time, Officer
Vazquez and Mr. Flythe eve walking toward each other, “going to meet.” Vazquez Dep. at
23:20-22. Officer Vazquez statethatshortly thereafter, they were standing next to each other,
facing the samdirection with Officer Vazquez attempting to walk Mr. Flythe to the backf hi
police car SeeVazquez Dep. at 44:4-15.

Officer Vazquez claims that Mr. Flythe’s demeanor at that point changecastdrted
playing with his jacket.SeeVazquez Dep. at 21:21-22, 22:1-2. Officer Vazquez then asked Mr.
Flytheif he “ha[d] anything on [him] that [he] should know” and in response, Mr. Flythe “said
yes and he pulled out a knife and he struck at [Officer Vazquez] with the knife ighhéaind.”
Vazquez Depat22:2-5. Officer Vazquez then stated that in response, “I think | kicked him or
pushed him . .and | retrieved my weapon.” Vazquez Dep4ai21, 46:2-3. Vazquez then fired
two shots, and his gun jammed. Vazquez Dep. at 48Vagquez testified that at that point,

Mr. Flythe was coming toward him with the knife, and Vazquez started running from him
Vazquez Dep. at8:11-12, 20-21 Mr. Flythe eventually grabbed his dog, and ran off down
Kenyon StreetVazquez Dep. &0:6-8.

Several bystanders witnessed the altercation between Officer Vazquez.dtigtihdr
and dfer contrasting versions of the eventdary Frances McCotter, a resident of Kenyon
Street, statethat she was on her front porch on the date in question, saw Officer Vazquez stop

Mr. Flythe on Kenyon Street, and that Mr. Flythe tied his dog fence and walked towards the



police car with his hands in the air, palms up. McCotter Bell:2022, 12:19, ECF No. 66-7.
She testified that she believed “he was going to put his hands on the police canttevi&ep.
at12:8-9. According to Ms. McCotter, she heard Officer Vazquez shoot his gun at e Fly
and saw Mr. Flythe step back. McCotter Dep. at 34:9-17. She testified that Me &ig not
have a knife or any other weapon in his hands or waistband. McCotter Dep. at 33:16-22.

Sabrha Shapiro, a passerby in her car, testified that she was driving down Kenwin Stre
on the date in question. Shapiro Dep. at 6-8, ECF No. 66-6. She stated that she observed Mr.
Flythe walking down the street, that Officer Vazquez got out of his pdicard exchanged
heated words with him, that Mr. Flythe rushed toward him and that Officer Vazquehidre
firearm and started shooting. Shapiro Dep. at 7:1Skte testified that Mr. Flythe approached
Officer VazqueZz'in an aggressive manner” but with his hands open, and with no weapon.
Shapiro Dep. at 33:36. Ms. Shapiro further testified that she later drove another block and
heard more shots. Sbieo Dep. at 36:15-18. She stated that she then pulled over, called her
father, an attorney, to ask if she could “call the police on the police,” and then subsequentl
called 911 and stated that she “had seen a police officer shooting an unarmed mpind Sha
Dep. at 38:9-12, 39:1-2.

Janean Willard, another resident of Kenyon Street, testified that she heard a gunshot,
looked out of her window, saw that Mr. Flythe was “defenseless,” and that his haeds winer
air. Willard Dep. a?7:16-18, ECF No. 66-8. Ms. Willard testified that Mr. Flythe ran down the
street, that Officer Vazquez continued to fire at him, and that Mr. Flythe stopped ansl put hi
hands in the air again and checked himself to see if he wa#/iiérd Dep. at 8:68.According
to Ms. Willard, Officer Vazquez was reloading lmistol during that time\ir. Flythe grabbed

his day and catinued to run, and Officer Vazquez followed him and “continued to open fire.”



Willard Dep. at 810-15. She also stated that Mr. Flythe did not have a weapon, and that he had
his hands in the air during the incideivillard Dep. at11:9-14.

Another eyewitness, Jonathan L. Poole, observed the scene, and saw that Ms. Flythe
hands were up, his palms were forward, and that he had no weapon before Officer Vazquez shot
at him. Poole Dep. at 6:17-20, 8:4-8, ECF No. 66-9. Mr. Poole stated that afteytkie. Fl
began running away, the officer ran after him, still firing as he did. Poole D@33-40.

Eyewitnesd.inda Smithtestified that she saw Officer Vazquez shooting at Mr. Flythe,
that Mr. Flythe backed away, and that she did not see Mr. Flythealkanie or other weapon in
his hands. Smith Dep. at 5:4-17, ECF No. 66-lidda Smith’s daughter, Demetrius Moore
testified thashe saw Officer Vazquez shoot Mr. Flythe, and that during the shooting episode,
she could not see whether Mr. Flythe had a weapon. Moore Dep. at 10; ECF N&Gh®dso
stated that she went to the basement out of fear for the remainder of the shoaiimg.Dieglp. at
10. She left the house to look at Mr. Flythe’s body after he had been shot and saw no weapon on
his body or near him. Moore Dep. at 15-16.

B. Officer Eagan’s pursuit

Meanwhile, Officer Eagan had been patrolling the same neighborhood, accompanied by
Mr. Hundal. As he was driving (and while Officer Vazquez was engaged with Ninelrly
Officer Eagan heard the following message come in over the police radio:

OFFICER[Vazquez] Eagan. Four hundred block of Kenyon.
OFFICER: Hey (inaudible), copy.

DISPATCHER: 3206 (phonetic).

OFFICER: Drop the knife.

OFFICER: Shot.



OFFICER: Drop the knife.

(Shot fired).

OFFICER: Tried to stab me, ma’am. My gun jammed. Get official on this
location.

Def. Eagars Mot. Summ. J., Radio Run Call 3:12-19, 4:8-9, ECF No. 62-6.

In response to this, Officer Eagan went around the block down until he was able to reach
Kenyon Street, at which point he proceeded west dbestreet toward Georgia Avenue.

Eagan Dep. at 25-26, ECF No. 63\&hen he got to Water Street, he “made eye contact with
Officer Vazquez” and recalls him sag that “he had been stabbed.” Eagan Dep. at 26:15-16,
28.7-9. Officer Eagan stated that he saw Officer Vazquez's “weapon out and he atasgpoi

and saying he’s running westbound, he’s running westbound,” at which point Officer Eagan
looked down that block and saw Mr. Flythe. Eagan Dep. at 29:9-16. Eagan parked his car near
the 600 block of Kenyon, in order to cut off Mr. Flythe. Eagan Dep. at 32:16120eft Mr.

Hundal in his patrol car, and proceeded onto the sidewalk.

Officer Eagan claims thais he was stepping onto the sidewalk, Mr. Flythe ran right past
him in close proximity, “proceeded past to pass [him] just a littlednt! ignored the officer’s
commands to “get on the ground.” Eagan Dep. at 33:1-7. Officer Eagan thought he was going
to engage in a running pursuit of Mr. Flythe, began to holster his weapon, and just as he did,
“Mr. Flythe jumped through the air and changed his momentum by doing a hop, if yocandill
started coming toward me.” Eagan Dap34:3-5. Officer Eagan thestatel that at thapoint,
he began retreating and then “Mr. Flythe made a motion toward his waistbansiaand kilver

blade of what | believed to be a knife coming up out of his waistbdiagan Depat 34:5-16.



Officer Eagan described how Mr. Flythe was holding his weapon as follows: “HeHualdsg
it in a fashion so that if the handle were—if the knife were vertical, the bladpoivasig down
and the handle up, he had the handle grasping it from the top so that if you were todring y
thumb back to your shoulder, handle would be toward your shoulder and the back of the knife
would be forward of you.” Eagan Dep. at 42:4-10. At that point, Officer Eagan stated that “I
was ordering him to drop the knife, I'll shoot, drop the knife, I'll shoot. He continued to advance
toward me. | dischargedyweapon .. ..” Eagan Dep. at 43:16-20. Mr. Flythe went down and
was taken to the hospital, where he died of a bullet wound to his Sesfdef. Vazquezs Mot.
Summ. J.Autopsy Reporat 3 ECF No. 63-8. The autopsy report revealed that Mr. Flythe had
been struck by two bullets: one to the “front of [his] abdomen” and one to the “front of [his] right
thigh.” Id. The report explained that the gunshot wound to his abdopsfofate[djthe
underlying soft tissue entering the abdominal cavity beneath the ribs onnheffthe chest.”
Id.

A knife was recovered near Mr. Flythe’s body in the sn®&eDef. Eagars Mot.
Summ. J., Bond Afff 3 ECF No. 62-9. However, Mr. Flythe’s fingerprints were not linked to
the knife upon forensic analysisSeeBond Dep. at 48-15, ECF No. 67-11.

The witnesses to the exchange betw®éiter Eagan and Mr. Flythe were Mr. Hundal,
Officer Vazquezand Ursula Edmonds. Mr. Hundal testified that Officer Eagan parked his car,

got out, and “was on the sidewalk running behind [Mr. Flythe].” Hundal &x&%:16-18, ECF

! The record shows that police investigators “swabbed” the handle of the knife for

the presence of any trace matter of DNA, but it is unclear whether DNA waseawdrdn the
knife. Raymond Bond testified that the DNA swabs were never sent for analydis, ibutot
entirely sure why they were noBeeBond Dep. at 48, 49:1-3, ECF No. 63-7.

2 Mr. Hundal’s recollection of what exactly happened is patchy. This is duetin par
to his poor English skills, and due in part to the fact that his vision ofQftiter Eagan and Mr.
Flythe wagpartially blocked by parked cars on Kenyon Stre&eeHundal Dep. at 84:14-22,
85:1-10, ECF No. 62-7.



No. 67-3. Mr. Hundal's testimony wavers; at one point, he stated that when the shotsedere f
Mr. Flythe and Eaan were “face to face.Hundal Dep. at 66:3, 91:8-1(He also indicated that

he saw them “come close” and skix. Flythe “turn[] around.” Hundal Dep. at 89, 981

another point, however, Mr. Hundal stated that he could only see Eagan running behind Mr.
Flythe and thathe only time Mr. Flythe turned around (as Eagan stated he did) was when Mr.
Hundal “heard the sound” of shots being fired. Hundal.@2&p0:9-14. Mr. Hundal also stated

that he did not see any weapon of any kind on the ground near Mr. Flythe’s body. Hundal Dep.
at 74:13-15.

Officer Vazquez, meanwhile, testifi¢ldlat he was not sure whether Mr. Flythe had
stopped running or not before Officer Eagan fired shots at him. He stated, “I know hetwa
stopped but | don’t know if he was runningvalking, | mea, he was towards Officer Eagan
Vazquez Dep. at 66:2-5. He also stated that “prior to the shot [being fired],” he did ns¢ever
Mr. Flythe stop running. Vazquez Degi63:7-11.

Ursula Edmonds, a bystander, testified that as soon as she saw Officer Eaigpulk ¢
up, “the police officer . . . immediately jumped out of the car, ran, started running, amdnins
chasing another gentlemanEdmonddsPolice Interviewat 8:611, ECF No. 66-14. She then
stated, “he is chasing him and | heard, | hear two gunshots, pop, pop.” Edpudicds
Interviewat 9:710.

lll. ANALYSIS

The plaintifffiled this action againshe officerspursuant to 42 U.S.C. § 1983aiming

that the defendants violated Mr. Flythe’s Fourth Amendment right against an unlawztuksoy

using excessive force. The plaintiff also bricgsnmon lawclaims against the District of



Columbiaand Chief Lanietfor negligent hiring, training, and supervision. In addition, the
plaintiff brings claims against the defendant officers individually, anthagtne District as the
officers’ employer, for assault and batteiy.responsgd| the defendants filed motions for
summary judgment. The Court turns to the parties’ arguments and the relevistledards.
A. Legal Standard for Rule 56 Motion for Summary Judgment

Summary judgment may be granted when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢GEHaw
R.Civ.P. 56(a). A factis “material” if it is capable of affecting the substantive owgaafrthe
litigation. Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986). A dispute is “genuine” if
sufficient evidence exists such that a reasonable jury could return a Verdict non-moving
party. See Scott v. Harrj$50 U.S. 372, 380 (2007)n determining whether there exists a
genuine isse of material fact sufficient to preclude summary judgment, the court mastireg
the nonmovant’s statements as true and accept all evidence and make all inferences in the non
movant’s favor.See Andersqr77 U.S. at 255. A non-moving party, howeveustrestablish

more than the “mere existence of a scintilla of evidence” in support of its poddicat. 252. It

3 The plaintiff originallynamed MPD Chief Cathy Lanier as a defendant in both

her official ar individual capacities. Am. Compl. 1 4, ECF No. The defendants seek
summary judgment on all claims against Chief Lanier, arguing that the plaiisiffaigroduce
any evidence that Chief Lanier was personally involved in, authorized, or apphnevieditent

in question.SeeDef. Vazquez’s Mot. Summ. 13, ECF No. 63. The defendants further
contend that a suit against Chief Lanier in her official capacity is in actaaiijt against the
District of Columbia and therefore duplicativiel. at14. The plaintiff states in her opposition
that she no longer seeks to recover against Chief Lanier in her individual capatigraes

that a suit against Chief Lanier in her official capacity is in actuality a saihstghe District.
Pl.’s Opp’n to Def. Vazquez Mot. Summ. J. 1 n.1, ECF No. ©fe claims against Chief Lanier
in her individual capacity are therefore dismissed, and the claims againstieenificial
capacity are collapsed with the claims against the DistBeeAtchinson v. strict of

Columbig 73 F.3d 418, 424 (D.C. Cir. 1996) (“A section 1983 suit for damages against
municipal officials in their official capacities thusequivalent to a suit against the municipality
itself.”); Blue v. District of Columbia850 F. Supp. 2d 16, 23 (D.D.C. 2012) (“it is duplicative to
name both a government entity and the entity’s employees in theiab&fapacity”).

9



must also designate specific facts in the record that reveal a genuine isssisutiable for trial.
Celotex Corp. v. Catretd77 U.S. 317, 324 (1986). A moving party may succeed on summary
judgment by pointing to the absence of evidence proffered by the non-movingldagt325.

“Although a jury might ultimately decide to credit the version of events itbescby
defendants over that offered by the plaintiff, this is not a basis upon which a coudsiay r
granting a motion for summary judgmentrington v. United State€73 F.3d 329, 333 (D.C.
Cir. 2006) (internal quotations omitted). Nevertheless, conclusory assertiond effgreut any
evidentiary support do not establish a genuine issue for Giaene v. Dalton164 F.3d 671,

675 (D.C. Cir. 1999).
B. Fourth Amendment & Qualified Immunity Claims (Count I)

The plaintiff's first claim is brought under 42 U.S.C. § 198Bging that the officer
defendants employed excessive faagainst Mr. Flythe, in violation of his Fourth Amendment
rights. In response, the defendants argue that they are entitled to qualifiedityrrecause
they exercised a reasonable amounbaté in their encounters with Mr. Flythe. The Supreme
Court has explained that there are two inquiries involved in a qualified immunigsesnddirst,
“taken in the light most favorable to the party asserting the injury, do the flegfscashow the
officer’s conduct violated a constitutional right®aucier v. Katz533 U.S. 194, 201 (2001)t
there isno constitutional right violation, “there is no necessity for further inquiries coimgger
qualified immunity.” Id. But if there is a constitutiai violation, the court must ask the second

qguestion, which is: was the right violated “cleagbtablished?’1d. If so, then the officer is not

10



entitled to qualified immunity; if the right violated was not clearly established at thethiere
the officer is entitled to qualified immunity.

The first question the Court asks, then, is whether the officers violated Mre’Blyth
Fourth Amendment rights'To state a claim of excessive force under the Fourth Amendment, a
plaintiff must showboththat a ‘seizure’ occurred and that the seizure was ‘unreasonable.”
Brooks v.Gaenzle614 F.3d 1213, 1219 (10th Cir. 2010) (emphasis a¢lded)also Brower v.
Cnty. of Inyg 489 U.S. 593, 599 (1989) (“Seizure alone is not enough 1888 liability; the
seizure must be unreasonab)le.The Supreme Court has addressed what constitutes a seizure
several times in the last few decadésTerry v. Ohig the Court explained that “not all personal
intercourse between policemen and citizens involves ‘sazaf@ersons.Only when the
officer, by means of physical force or show of authority, has in some way mesttae liberty
of a citizen may we conclude that a ‘seizure’ has occurred.” 392 U.S. 1, 19 n.16 (1968).
Subsequently, iUnited States v. Mendenhalhe Court elaborated that “a person has been
‘seized’ within the meaning of the Fourth Amendment only if, in view of all theiwistances
surrounding the incident, a reasonable person would have believed that he was odé¢éne="t
446 U.S. 544, 554 (1980). The Court went on to list (@dmaustively) examples of
circumstances that might indicate a seizure, even where the person did npt tttieave, such
as “the threatening presence of several officers, the display of a weaponfbgeansmme
physical touching of the person of the citizen, or the use of language or toneeodtating
that compliance with the officer’s request might be compellédl.”Then, inCalifornia v.

Hodari D., the Court clarified botfierry andMendenlall by explaining that[a]n arrest requires

eitherphysical forceor, where that is absersiibbmissiorio the assertion of authority.” 499 U.S.

4 The Supreme Court has since made clear that the sequence of the two steps is now

discretionary, not mandatorysee Pearn v. Callahan555 U.S. 223, 236 (2009).
11



621, 626 (1991) (emphasis in originagpecifically, the Court explained that thikeendenhall
“free-to-leave”test “states aecessarybut not asufficient condition for seizure—or, more
precisely, for seizure effected through a ‘show of authoritg.”at 628 (emphasis in original).

Thus, there are two ways to be “seized:” either by (1) means of physica) or if there
is no physical force, (2) by a show of authority to which the person subB&eRrendlin v.
California, 551 U.S. 249, 254 (2007) (“A police officer may make a seizure by a show of
authority and without the use of physical force, but there is no seizure withodtsadioassion;
otherwise, there is at most an attempted seizuré). The Seventh Circuit hasaid it the most
succinctly: “First, there must be either a show of authority or a use &f famd second, the
show of authority or use of force must have caused the fleeing individual to stop attetopti
escape.”United States v. Bradlegy96 F.3d 762, 768 (7th Cir. 1999).

With respect to when a seizure occurs by physical force, the Supreme Courtified clar
that a seizure only occurs “when there is a governmental termination of fre¢doovement
through means intentionally appliédBrower, 489 U.Sat596-97(emphasis in original)In
addition, “there can be no question that apprehension by the use of deadly force is a seizure
subject to the reasonableness requirement of the Fourth Amendrienhéssee Garner, 471
U.S. 1, 7 (1985).

Lower courtshave found that based on the foregoing Supreme Court precedent, “one can
reasonably conclude a ‘seizure’ requires restraint of one’s freedom of mavamndencludes
apprehension or capture by deadly forcBrboks 614 F.3d at 1219“However, [those cases]
do not stand for the proposition .that use of deadly force alone constitutes a seiZastead,
clear restraint of freedom of movement must occin.” See als&®eeves \Churchich 484 F.3d

1244, 1252-53 (10th Cir. 2007) (holding that even though police officers “point[ed] their

12



weapons and ma[de] verbal commands,” because one plaintiff ran away and the otltethgushe
officer’'s gun out of her face, they never submitted to the assertions of aythodtliyerefore,
therewas no seizure)United States v. HernandeZ7 F.3d 1403, 1407 (9th Cir. 1994) (finding
no seizure where an officer drew his gun at a suspect who subsequently fled, amihexblai

“a seizure does not occur if an officer applies physical force attampt to detain a suspect bu
such force is ineffective;) Cole v. Bong993 F.2d 1328, 1332-33 (8th Cir. 1993) (holding that
no seizure occurred where shots were fired at a tsutkid not hit the suspect because they
failed to produce a stop).

In the cases in which no physical force is applied, the D.C. Circuit has exilhate
“pursuant taHodari D.,” a court must determine (1) whether the officer “used a show of
authority to seize” the person and (2) whether the person “submitted to thevassert
authority.” United States v. Wop881 F.2d 536, 539 (D.C. Cir. 1992). Whether the officer used
ashow of authority to seize the person is an objective test basdddratenhatl whether “in
view of all the circumstances surrounding the incident, a reasonable person wouldliesred be
that he was not free to leaveld. (quotingMendenhall 446 U.S. at 554). With respect to the
second prong of thidodari D. test, the Court has explained that “what may amount to
submission depends on what a person was doing before the show of authority: a feaeiag m
not seized until he is physically overpowered, but one sitting in a chair may subuothaats
by not getting up to run awayBrendlin 551 U.S.at 262.

With respect to the use of force idegftuatinga seizure, he Supreme Court has stated
that “a claim of ‘excessive force in the course of making a seizure’ of the psrgperly
analyzed under the Fourth Amendment'’s ‘objective reasonableness’ stanSientt. 550 U.S.

at 381 (quotingGraham v. Connqr490 U.S. 386, 388 (1989))his Circuit has clarified that

13



“whatever the circumstances prompting law enforcement officers to use foethewih be self
defense, defense of another, or resistance to arregtte inquiry remains whweer the force

applied was reasonableWardlaw v. Pickeftl F.3d 1297, 1303 (D.C. Cir. 1993)THe
‘reasonablenesmquiry is an objective one: the questieawhether the officers’ actions are
‘objectively reasonablah light of the facts and cirenstances confronting them, without regard

to their [subjective] underlying intent or motivatioistaham 490U.S.at 397. “The
‘reasonablenessf a particular use of force must be judged from the perspective of a reasonable
officer on the scene, rather than with the 20/20 vision of hindsidtt 4t 396.

With respect to the reasonableness of the use of deadly force, the Supreme Court has
clarified that, fw]here the suspect poses no immediate threat to the officer and no threat to
others, the harm resulting from failing to apprehend him does not justify the use gffdecell
to do so.” Garner, 471 U.Sat 11 However, “[where the officer has probable cause to believe
that the suspect poses a threat of serious physical harm, either to the otficethers, it is not
constitutionally unreasonable to prevent escape by using deadly fédceThus, if the suspect
threatens the officer with a weapon or there is probable cause to believe that herhdedam
crime involving the infliction or threatened infliction of serious physical harnglgddéarce may
be used if necessary to prevent escape, and if, where feasible, some warhewnhgisen.”Id.
at1112.

If the court finds that a constitutional right was violated, then the second question the
court asks is whether the constitutional right was clearly established.diBpesitive inquiry in

determining whether a right is clearly established is whether it weuddidlar to a reasonable

14



officer that his conduct was unlawful in the situation he confront&adtcier533 U.S. at 202.
The Court undertakes this tvebep inquiry with respect to each officer individuafly.
1. Officer Vazquez

The firstquestion the Court askgth respect to Officer Vazqueg whethehe
unlawfully “seized”Mr. Flythe If the Court finds thahere wa no seizure, then there can be no
claim of excessive force. The plaintiff admitand the undisputed facts shahat Officer
Vazquez did not actually apprehend Mr. Flythe by the uphysdical or deadly forgdut rather
that it was only OfficeEagan who apprehended Mr. Flythe by the usieaflly force.SeePl.’s
Opp’n to Def. Vazquez MoSumm. J2, 13, ECF. No. 67. In the absencétefmination of
freedom of movementBrower, 489 U.S. at 596-9y physical force, there can only be a
seizure if Officer Vazquez used a “show of authority” such that Mr. Flythe digabfrée to
leave,andMr. Flythe submitted to that show of authority. Officer Vazquez testifiatllie
drove the wrong way down a one-way street, with his lights on, in order to approach k. Flyt
From his car, he asked Mr. Flythe to tie up his dog so that he could ask Mr. Flythe some
guestions.SeeVazquez Dep. at 24:6-13. Mr. Flythe was compliant, and asked Officer Vazquez
what was going on, to which Officer Vazquez replied that he was just conducting an
investigation. Vazquez Dep. at:85819. At this point, no “show of authorityfad occurred,
because based on those facts, there is no indidaaba reasonable person wouldtiave felt

free to leave.See Florida v. Royer60 U.S. 491, 497 (1983) (“law enforcement officers do not

> The Court notes that while the defendants briefed the issue of municipal liability

for the District of Columbia under § 1983, the plaintiff did not all@agel983 cause of action
against the District in its Goplaint or in its Amended Complaint (ECF Nos. 1 & 17,
respectively). To the extent such a claim can be inferred from § 14 of the Adm@onplaint,

the plaintiff waived the claim by not briefing the issue in opposition to the Distnubtion for
summaryjudgment on this pointSeePl.’s Opp’n to Def. Vazquez Mot. Summ. J., ECF No. 67.
Therefore, the Court does not address the District’'s potential § 1983 municipdy |l only
undertakes & 1983 analysis with respect to the individual officers.
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violate the Fourth Amendment by merely approaching an individual on the street or i anothe
public place, by asking him if he is willing &mswer some questions, by putting questions to
him if the person is willing to listen. . .”); United States v. Wyli®&69 F.2d 62, 68 (D.C. Cir.
1977) (finding no seizure where “no physical force or physical contact of any ksdsed to
restrain appellant’s freedom of movement” because “we believe that an innocentiperson
appellant’s position would not have felt compelled to respond affirmatively to ticerdfi
request for information.”). Mr. Flythe was not cornered, or surrounded, but inattvais being
asked questions by one officer on a public sidewalk in the middle of theQféiger Vazquez
had not yet displayed his weapon or touched Mr. Flythe, because he was in his citrwhile
Flythe was tying up his dogseeMcCotter Dep. at@:13-22, 11:1-3; Vazquez Dep. at 21:4-8.
Those facts are not in dispute, and “otherwise inoffensive contact between a raethber
public and the police cannot, as a matter of law, amount to a seizure of that person.”
Mendenhall 446 U.S. at 555.

Officer Vazquez testified thaince the dog was tied up, he began to approach Mr. Flythe
so as to walk him to the back of his police car. Vazquez Dep. at 40-41. According to Vazquez,
Mr. Flythe's deneanor changed and at that point, he pulled out a knife anddrgdb Officer
Vazquez with it. In response, Officer Vazquez “kicked or pushed himjfed out his gun and
fired two shots at Mr. Flythe. Vazquez Dep. at 45-46. When Officer Vazquez displayggohhis
and fired shots, thatasassuredly a “show of authoritySee Mendenhal46 U.S. at 554

(noting that one factor indicating a show of authority is whether the polioeoftlisplayed a

6 Officer Vazquez testified that he “kicked or pushed” Mr. Flythe shortly hite
gun jammed.SeeVazquez Dep. at 46:11-15, ECF No. 63HE later stated that Mr. Flythe kept
coming toward him with the knife, but ultimately ran awdgy. at 4850. There are no other
eyewitnesses who saw if Officer Vazquez did kick or push Mr. Flythe. Regardielss)jse of
physical force did not restrain Mr. Flythe because he got up and ran away, aha¢hiee did
not submit and was not seized at that point.
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weapon”). But because his gufammed, Mr. Flythe was able to escafgdie record indicates
thatafter Officer Vazquez’'s guiammed, Mr. Flythe checked himself to see if he had been hit
with a bullet, grabbed his dog, and started runnidgeVazquez Dep. at 58-6; Willard Dep. at
8:6-9. Officer Vazquez eventually tried to chase Mr. Flythe down the block to no Bwtik
whole altercation, Mr. Flythe was never seibgdOfficer Vazquez becaud$e never submitted

to the officer'sshow of authority.

The eyewitness testimony proffered by the plaintiff does not changeshil because to
the extent it creates any dispute of fact, it does not change the outcome in thandase
therefore not materialA fact is“material”if it is capable of affeting the substantive outcome of
the litigation. Anderson477 U.S. at 248. & eyewitness testified that when she went out for a
smoke on her porch, she saw a policelf@ificer Vazquezpay something to Mr. Flythe from
his car, and then saw Mr. Flytkie his dog to the fencevicCotter Dep. ail0-11, ECF No. 70-9.
She then testified that Mr. Flythe “turn[ed] back around to the police officer and he come
toward the car with his hands like this,” indicating that they were “palms upColter Dep. at
11:20-22, 12:1-4 She testified that she was not sure what he was “showing” them to the police
officer for, but that it appeared to her that “he was going to put his hands on thecpalice
McCotter Dep. at 12:B. She then stated that Mr. Flythe waskiveg toward the officer, and
then she heard a “bou-beeng” sound that she claimed sounded like gunshots, andvshe saw
Flythe step back, and that is when she saw Officer Vazquez get out of his car.tdvib@pt at
13:7-18. She later explained that “Im@ver got to the car, though, because he was standing there
going towards it to put his hands up, when this man started shooting and he backet up . . .

appeared to be gunshots . . . the policeman did something.” McCottestBé®-15. After
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Officer Vazquez’'s gun jammed, “Tremayne grabbed his dog off the fence and he booked on
down the street.ld. at 64:79.

Sabrina Shapiro, who was driving her car down the street at the time, stated that the
interaction between Officer Vazquez and Mr. Flythe “all reapgal within less than a minutbat
he [Officer Vazquez] started talking to him, got out of his car, was exchaveigdeated
words with him. The man rushes toward him. And the police officer immediately draws hi
firearm and started shooting.” Shapiro Dep. at 7:4-11, ECF No. 70-10. She explained that she
“specifically saw his hands as he [Mr. Flythe] advanced at the police officeicandtdsee a
weapon in his hands.” Shapiro Dep. at 323®8-She also stated that when she saw Officer
Vazquez atally shooting at Mr. Flythe, “he was dodging. And that is when | saw his hands on
the hood of the car.” Shapiro Dep. at 36:5-6. She later stated that she saw “dodging and running
around,” and then there was nothing left to see as she proceeded to drive down the street.
Shapiro Depat37:4-11. Theother eyewitnessegstimones also suggeghatMr. Flythe’s
hands were up before he began running down the street away from VaZgePpole Dep. at
5-8; Willard Dep. at 19-20.

Viewing thistestimonyin the light most favorable to the plaintgtiggests that Officer
Vazquez displayed a show of authofitio Mr. Flythe by shooting at him, and that Mr. Flythe
put his hands up, or moved them toward the hood ot€@fl/azquez’s car in fleeting
submissia to that show of authority. However, the fact that Mr. Flythe was ultimabédyta
escape unscathed from the altercation with Officer Vazquez belies any comtbatihe was

“seized” by Officer Vazquez. The undisputed evidence shibatshe never samitted to

! As set forth abovehe use of deadly force alone, without a “clear restraint of

freedom of movement” does not constitute a seiz8ee Brooks. Gaenzle614 F.3d 1213,
1219-1221 (10th Cir. 2010).
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Vazquez’'sshow of authority, but instead, fled. To the extent Mr. Flytieenentarilysubmitted

to a show of authoritpy eitherputting his hands up or moving them toward the hood of Officer
Vazquez's cart did notrender their encountersazure for purposes of the Fourth Amendment.
See United States v. Washingtd F.3d 1128, 1132 (D.C. Cir. 1994) (holding that no seizure
occurred where the defendant “initially stopped” in compliance with a policecffiorder, but
then “drove off quikly” before the police officer could reach the suspect’s c8ee alsdBrooks

v. City of Aurora, lll, 653 F.3d 478, 484-85 (7th Cir. 2011) (finding no seizure where officer
“placed his hand on [suspect’s] wrist in an attempt to handcuff him, but [$pspade a

jerking motion and broke free of [the officer’s] grasp,” and therefore even thoughwias a
restraint on the suspect’s freedom of movement, he was not “detained signifiatitiiat

point); United States v. SmitB33 F.3d 889, 893 (9th Cir. 2011) (“Smith was not seized when
he initially hesitated and engaged in a short verbal exchange with Officer Dinjhgnd then
subsequently fled)Harris v. Smith 390 F. App’x 577, 580 (7th Cir. 2010Here, Harris was
confronted with a display of authority and momentarily feigned surrender by begyiondrop

to his knees, but he quickly bolted for the door and managed to evade po[efdefendant

who fakes compliance withn officer’s orders and then flees the scene has not been detzed,
alone unreasonably so, for purposes of the Fourth Amendmeldnided States v. Smitb75

F.3d 308, 316 (3d Cir. 2009)Two steps towards the hood of a car does not manifest
submission to the police officers’ show of authorijy. United States v. Baldwjd96 F.3d 215,
218-19 (2d Cir. 2007) (findingo seizure where the suspect’s vehicle momentarily pulled over
but then subsequently sped offynited States v. Valentin232 F.3d 350, 359 (3d Cir. 2000)

(“Even if Valentine paused for a few montemnd gave his name, he did not submit in any
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realistic sense to the officershow of authority, and therefore there was no seizureQffider

Woodard grabbed him..

8 There are only a few cases finding that a momersabbynission to authority is

enough to constitute a seizure, and they are all distinguishable on theSeeetenited States v.
Brown, 448 F.3d 239, 246 (3d Cir. 200®nited States v. Cogging86 F.2d 651, 654 (3d Cir.
1993);United States v. Morga®36 F.2d 1561, 1567 (10th Cir. 1991). Birown, officers
ordered Brown to stop because a robbery victim was being brought over to identéfg Aim
possible suspect, and they demanded that he submit to a pat-down. 448 F.3d at ZAi3s 246.
Court found tlat he submitted to the officershow of authority because he turned to face the
officer and placed his hands (or attempted to place his hands) on the officer's viehiate246.
The Court found that his initial submission was a seizure, even though it was followed by
struggle, and an unsuccessful attempt to break algdayhat case is distinguishable because
even though Brown tried to flee, he was not ultimately successful in doing so, likeyte F
was with respect to Officer Vazquez. Qoggins the Court found that the suspect had submitted
based on a totality-dhe-circumstances that are also distinct from Mr. Flythe’s situation. There,
the suspect expressed a desire to leave a police encounter at an airport. When hbaasked if
could leave to go to the bathroom, the officer told him to wait, and he sat back é8@vi.2d

at 652-53. Shortly after that, he stood up again and asked to go the bathroom immeddeately.
wasagainordered to sit back down, and he did so briefly, but then walked off and began
running. Id. The Court found that “[e]Jven though he fled soon thereafter, the combination of
Coggins’ expressed desire to leave, [the agent’s] order that he sta@foggids’ yielding to
police authority resulted in a seizurdd. at 654. Those facts are different because there,
Coggins complied twice with two police orders to sit down, and it wasastdythe second time
that he yielded that he ran. Importantly, there, the suspect indicated his desarestthé police
encounter. In Mr. Flythe’s case, he was fully compliant with Officer VazZgquequests and
guestions and any fleeting submission to Officer Vazquez's show of authorityifjgdais gun),
was rot tantamount to obeying police orders, like Coggins did. Finallyiargan, police

officers followed a vehicle in which Mr. Morgan was a passenger foradsercks and then
pulled in behind the vehicle when it made a stop. 936 F.2d at 1565. MraiMexged the
vehicle, asked the officers a question, and then began backing klvavlr. Morgan then began
running. Id. There, the Court found that even though the initial attempted questioning of Mr.
Morgan was minimally intrusive and Mr. Morganiniately fled, that “since Officer Eubanks
had followed the car in which Defendant was a passenger for several blocks &ith ligbits
flashing; since Officer Eubanks exited from a marked police car, in uniform, arditaske
Defendant to hold up, andhsie Defendant had at least momentayjlgldedto the Officer’s
apparent show of authority,” he had been seizddat 1567 (emphasis in original). Again,
those facts are different, because based on the tetédibe-circumstances, Mr. Morgan
submited before fleeing, as did the car he was in when it stopped after being followes by
officer for several blocks. To the extent Mr. Flythe can be said to have sdyntitvas for a
fleeting period that, based on the totalitytoé& circumstances, wasot a seizure as i@oggins
andMorgan
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Because Officer Vazquerver “seized” Mr. Flythethere can be nbourth Amendment
excessive force claim against him, and the Court must grant summary judgmemtao Off
Vazquezon this claim

2. Officer Eagan

Officer Eagan’s case is different.o beginthereis no question that Officer Eagan
“seized” Mr. Flythe, becaeshe shot and killed himnd as set forth above, “apprehension by the
use of deadly force is a seizure subject to the Fourth Amendment reasonabbtanesseat.”
Garner, 471 U.S. at 7 Officer Eagan'’s recitation of the events, if true, would entitle him to use
deadly forceagainstvhom he believed to be a dangerous suspect. The standard for the use of
force, again, is whether afficer's actions are objectively reasonable in light of the facts and
circumstances confronting hingee, e.gGraham 490 U.Sat 396 (“[t]he reasonableneska
particular use oforce must be judged from tiperspective of a reasonable officer on the
scené). The facts available to Officer Eagan were as follows: a fellow officer (Vayquees
out looking for the same suspect, and he heard a radio transmission in which Vazauest teefe
the suspect having a knife atidy/[ing] to stab” him He also heard a gshot over the radio,
saw Officer Vazquez running with his weapon out and looking distressed. When he finally
engaged Mr. Flythe (who at this point he thought was dangerous based on the radio
transmissions and Officer Vazquez’'s armed pursuit of him), he ordered Mr. teydtap. Mr.

Flythe did not stop, but instead turned around, yelled, reached toward his waistband of his pants
which contained a knife, and raised it up at him. Officer Eagan told Mr. Flythe to dropfte kni
and he did not; and Officer Eagan told Mr. Flythe to yield and he would not. In light of the fact
confronting Officer Eagan at the time he fired his weapon, it was objecteaspnable for him

to believe that Mr. Flythe posed a threat to him of serious physical l@fficer Eggan acted as
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a reasonable officer would have confronted with the same circumstaseeSarner, 471 U.S.
at 11(“Where the officer has probable cause to believe that the suspect poses a taraatsof s
physical harm, either to the officer or to others, it is not constitutionally\asonable to prevent
escape by using deadly forde.

The plaintiff contendshat there is a genuine issue of material fact as to whether Mr.

Flythehad a knifén his altercation with Officer Eagdfl. Theplaintiff's claim can only survive

o Importantly, it was reasonable for Officer Eagan to rely on OfficegMez’s

radio transmissions and identification of the sus&et, e.g.United States \Hensley 469 U.S.
221, 231 (1985) Effective law enforcement cannot be conducted unless police officers can act
on directions and information transmitted by one officer to another and . . . offib@rsnust
often act swiftly, cannot be expected to cross-examine their fellow offibenst the foundation
of the transmitted information.”) (quotingnited States v. Robinsgb36 F.2d 1298, 1299 (9th
Cir. 1976)). AccordBolger v.District of Columbia 608 F. Supp. 2d 10, 24 (D.D.C. 2009¢e
alsoBilida v. McCleod211 F.3d 166, 174-75 (1st Cir. 2000) (“Plausible instructions from a
superior or fellow officer support qualified immunity where, viewed objectivelyint lof the
surrounding circumstances, they could lead a reasonable officer to conclutie tnetesary
legal justification for his actions exists (e.g., a warrant, probable caugenex
circumstances).”).

10 The plaintiff also argues that Officer Eagan’s state of mind was altereid bgéh
of illegal drugs. Pl.’s Opp’n to Def. Vazquez Mot. Summ. J. 13-19, ECF No. 67; Pl.’'s Opp’n to
Def. Eagan Mot. Summ. J. 8-13, ECF No. 66. Itis not clear from the record why those drugs
were in Officer Eagan’s system in the first place, or whether they had beansystem on the
night of December 26, 2009. Dr. Myron Weiner testified that the laboratory repedt dat
December 31, 2009 “indicated positive results for amphetamine and methamphetamueegha
obtained from the urine of Travis Eagan that was collected on December 30, 2e@@/einer
Dep. at 5:9-2, ECF No. 76L. However, Dr. Weiner also testified that those substances could
have come from “legitimate sources” such as Adderall, for which Officer Eagha kegal
prescription, or Desoxyn, for which Officer Eagan also had a legal prescrigeseiner
Dep. at 9. The Court makes no determination as to the truth of these allegations because
whether Officer Eagan was under the influence of amphetamines at the timentbinter
with Mr. Flythe is irrelevant. Based on the facts he confroni@daeio transmission alerting
him to a fleeing suspect with a knife, who “tried to stab” another offigificer Eagan’s use of
deadly force was objectively reasonable and any reasonable officer in hisnpesiuld have
acted similarly. The fact that his subjective mental state may have been impaired does not
change the fact that based on the objective facts before him, he still acted arabteasticer
would have in the situatiorSee Graham490 U.S. at 397 (“the question is whether the officers’
actions are ‘objectively reasonable’ in light of the facts and circunesasanfronting them,
without regard to their underlying intent or motivation An.officer’s evil intentions will not
make a Fourth Amendment violation out of an objectively reasonable use of forge Cf. .
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summary judgment as to Officer Eagan if the plairstifbws that there isgenuinedisputeof
materialfact on this issue. A dispute is “genuineSufficient evidence exists such that a
reasonable jury could return a verdict for the non-moving p&ée Scottc50 U.S. at 380A
fact is“material”if it is capable of affecting the substantive outcome of the litigatforderson
477 U.S. at 248While the plaintiff has proffered evidence that caktabt onOfficer Vazquez's
testimonyon whetheMr. Flythehad a knife, the plaintiff has not done so with respeCiftcer
Eagan’stestimony. The testimonies of the only eyewitnesdds. (Hundal,Mr. Vazquez, and
Ms. Edmonds) who saw Mr. Flythe and Officer Eagan intevaate not necessarily
corroborative of Officer Eagan’s account, do nothing to put his version of eventsateaal
dispute—mne of the eyewitnesses can say, or see, whgthdtlythe had a knife. Aerefore,
the Court must grant summary judgment to Officer Eagan on this isstefglat summary
judgment, the plaintiff “must do more than simply show that there is some metablugsibt as
to the material facts Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586
(1986).

More importantly, whether or not Mr. Flythe actually brandished a kagainst Officer
Eagan is largely irrelevant, and therefore fails to create a genuine dispudgeadhiact The
standard undeBarneris whether “there is probable causedlievethat [a suspect] has
committed a crime involving the infliction or threatened infliction of serious physecaih471
U.S. at 11-12 (emphasis added). Based on the radio transniissi®fficer Vazquez that the
suspect had a knife anttied to stab me,” along witthe sound of gunshots fired, and Officer

Vazquez’'s armed pursuit of Mr. Flythe, it was objectively reasonable foreDffiagan to

Woodham v. Duba56 F. App’x 571, 577 (3d Cir. 2007) (explaining that where the standard is
whether a police officer acted objectively reasonably, “[e]vidence that [a pdiicerpivas

drunk . . was not particularly relevant” to that inquiry if the objective facts show tegtdhce
officer acted reasonably).
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believe thaMr. Flythehad a knifeandwasdangerous-whether or not he actually ever saw the
knife himself(or whether or not the knife found near Mr. Flythe’s body actually belonged to
him). Mr. Flythe’s failure to yield when confronted, in the face of what OfficglaBa
reasonably perceived be a dangerous situation, added to the objective reasonableness of
Officer Eagan’s use of deadly force on Mr. Flythe, regardless of whethetuadlyahad a
weapon. SeeSherrod v. Berry856 F.2d 802, 807 (7th Cir. 1988)t is not necessary thatdh
danger which gave rise to the belief actually existad;sufficient that the person resorting to
seltdefense at the time involved reasonably believed in the existence of such a. dariper
(internal citation omitted).

Officer Eagan may not have been a model police officer, but at this time, théfplaaat
not profferedevidence to put his recitatiai the events into genuing materialdispute with
respect to his use of excessive force, and therefore, the Court mufjicetEagans motion
for summary judgmerdnthe 8 1983 excessive force clainBecause the Court finds there was
no constitutional violation on these facts, “there is no necessity for further egjoancerning
qualified immunity” Saucier 533 U.S. at 201.

C. Negligent Hiring, Training, and Supervision(Count II)

The plaintiff next alleges that the District of Columbia was negligent in its hiring,
training, and supervision of Officers Eagan and Vazquez. IDigtact of Columbia, liability
under a theory ofegligent supervision arises “when an employer knew or should have known
its employee behaved in a dangerous or otherwise incompetent manner, andetimgiolyer,
armed with that actual or constructive knowledge, failed to adequately sg#rgiemployee.”
Gadfrey v. lverson559 F.3d 569, 571 (D.C. Cir. 2009) (quotBigown v. Argenbright Sec., Inc.

782 A.2d 752, 760 (D.C. 2001)J.0 succeed on a claim okgligent supervisigrihe plaintiff
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must prove “that the employer breached a duty to the plaintifééoreasonable care in the
supervision or retention of an employee which proximately caused harm to plaidgfhes v.
District of Columbia 869 F. Supp. 2d 119, 121 (D.D.C. 2012) (quokhglan v. City of Mount
Rainier,805 A.2d 930, 940 (D.C. 2002))n a typical negligence case under District of
Columbia law, the “plaintiff has the burden of proving the applicable standard offeare, t
defendant’s failure to meet that standard, and the causal relationship betwégiutieadnd the
plaintiff's injury.” Godfrey 559 F.3dat572. Uhder District of Columbia law, “if the subject in
guestion is so distinctly related to some science, profession, or occupation asyoraethe
ken of the average layperson,” the plaintiff must proffer expert testimonyataliektthe
relevant standard of caréd.

Some courts have found that “expert testimony is generally necessalgirfts of
negligent training and supervision of police officerRbbinson v. District of Columhi&los.
03-1455, 03-1456 (RCL), 2006 WL 2714913, at *8 (D.D.C. Sept. 22, 2666)lso Briggs v.
Wash. Met. Area Trans. Aut481 F.3d 839, 845-46 (D.C. Cir. 2007) (noting “that expert
testimony is routinely required in negligence cases which involuesssf safety, securitand
crime prevention”) (internal quotation marks and citation omitt€djton v. District of
Columbig 541 F. Supp. 2d 195, 207 (D.D.C. 2008) (holding that the plaintiff's proffefiag
expert witness without articulating astiard of care was insufficient to withstand summary
judgment on a common law negligent supervision dlaiklowever, this Circuit has clarified
that expert testimony is not always “required to establish the standanck ah cases involving
supervision . . ".Godfrey 559 F.3d at 572Rather, “as to the need for expert testimony, the
factual context matter[s]Jd. at 573. See alsdaskaleav. District of Columbia227 F.3d 433,

445 (D.C. Cir. 2000§explaining that expert testimony is not necessagstablish negligence
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when the conduct at issue is “persistent, open and notoridistjict of Columbia v. Tulin994

A.2d 788, 795 (D.C. 201 holding that expert testimony is unnecessary where the case is not “a
case in which lay jurors would be unable to grasp the issues without expeanass)s

Specifically, the cases finding expert testimony unnecessary are those ¢mevieryday

experience makes it clear that jurors could not reasonably disagree over thewead.teq

Briggs 481 F.3d at 845. The decision whether to require expert testimony “is confided to the
sound discretion of theeial court . . ." Varner v. District of Colmbia 891 A.2d 260, 266 (D.C.
2006) (citingDistrict of Columbia v. Whited42 A.2d 159, 165 (D.C. 1982)).

Importantly, in the cases involving negligent supervision of police officers vexget
testimony was not required to establish the standardref the supervisory police officers were
physically present on the scene and were negligent in supervising the subordicextel wiing
thatofficer’s altercation with the plaintiffSee, e.gGodfrey 559 F.3d at 573 (finding no expert
testimony neeeld where supervisor whwas present on the scene failed to stop its employee
from committing wrongful act)Daskalea 227 F.3d at 445 (requiring no expert testimony to
discern that the District breached a duty of care oweadimen prisoners by “fail[ling] to notice,
let alone stop, a continuing series of evening stripteases, accompaniedrixyrblasic, and
guardon-nmate violence”)Wesby. District of Columbia841 F. Supp. 2d 20, 47-48 (D.D.C.
2012) (finding no expert testimony necessary to conclude that ssipgrufficers were
negligent when they allowed subordinates to arresttgfawithout probable causgjulin, 994
A.2d at 795-798 (finding no expert testimony required where supervising officarisadat
subordinate officer effectuate arresthwut probable cause, when they testified they knew there

was no probable causertakethe arrest)
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In contrast, irthe cases requiring expert testimpmyvasnot obvious that the District as
supervisor had done anything wrong, and therefore the plaintiff needed to estalarsthaadsof
careto serve as a benchmark for the defendant’s behaSiee, e.gRawlingsv. District of
Columbig 820 F. Supp. 2d 92, 115-1(B.D.C. 2011)finding that expert testimony was
necessaryat determinghe standard of care aswdether offices needadditional trainingvhen
they are reported fancidents of unjustified shooting);inares v. Jones51 F. Supp. 2d 12, 19-
20 (D.D.C. 2008) (concluding that expert testimaras necessary to establish the “actual
process used in reviewing police misconduct” and whether that standard wa®arkér v.
Grand Hyatt Hote| 124 F. Supp. 2d 79, 89-90 (D.D.C. 200@q(iring expert testimony
because otherwise the jury “would be forced to engafimpermissible]idle speculation’
regarding the duty of care governing [the defendants] in the training of thglioyees”);

White 442 A.2d at 164-66 (reversing the trial court’s decision not to require expert testimony
on a negligentrainingclaim because the absence of such evidence “left the jury with
unanswerable questions regarding the scope of the District’s trainingmpragcathe format,
contentand frequency of an adequate training and retraining prograrhg.Court now turns to
the District’s liability with respect to each officer

1. Officer Eagan

The first question the Court asks is whether the District knew or should have known that
Officer Eagan “behaved in a dangerous or otherwise incompetent mad@uetifey 559 F.3d at
571. Heretherecordshowsthat Officer Eagars supervisorslid expresgoncernover his
competencéwo months before the shootimgident withMr. Flythe Specifically, Lieutenant
Madeline Timberlakerafted a memorandum to the MPD’s Medical Services Division,

requesting that Officer Eagan be subject tareessfor-duty physical because she “strongly
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believe[d] that [he] should be evaluated mentally as well [as] physicatlgtermine if he [was]
capable of performing his duties at [the] time.” Pl.’s Opp’n to Bafjan Mot. Summ. J.,
Fitness for Duty Memorandum, ECF No. 66-TThis concern stemmeldrgelyfrom Officer
Eagan’s treatment for a sleep disorder, for which he was taking various tioedichl. In fact,
Timberlakeeventually ordered that Offec Eagan’s police powers be revoked on October 15,
2009, when he did not show up for work and stopped responding to telephon&ealls.
Timberlake Dep. &0:3-22, ECF No. 66-18.

The critical issue then becomes whether, in light of MPD’s concerns @ibiozer
Eagan, expert testimony is needed to determine whether MPD failed to adequatelyse
him. The Court finds that this case is similar to the line of cases requiring expert tgstimo
because lay jurors could “reasonably disagree over the §sthnf] care required.Briggs 481
F.3d at 845see alsdNVhite 442 A.2d at 164-166" The parties dispute whethiPD officials
should haveeastoredOfficer Eagan’s police powekgithout him firstreceivinga fitnessfor-duty
physical, per Lieutenant Timberlake’'s recommendati®eeTimberlake Dep. at 54:10-11
(explaining that Officer Eagan’s powers “should have remained revoked untildtielyis for
his fitnessfor-duty physical”). The record indicatethat Officer Eagan did not undergo a
physical examination before his powers were restored, but rather only undamersical
examination for the first time on December 30, 2009—two months after his powers were
restored, and four days after the incident with Mr. FlytBeeEagan Depat51:10-22. David

Jackson, the police official who authorized Officer Eagagfsrnon October 29, 200%estified

1 Though the District did express concern over Officer Eagan’s competesas, thi

not a case lik®askalea Tulin, or Wesbywhere government officials watched a subordinate
behave in an obviously unlawful way and failed to do something about it. Rather, Officer
Jackson restored Officer Eagan’s police powers based on a Clinic report amol@gigel
evaluation recommending that he do so—not based on any unlawful rationale.
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that he did so based on a psychologist’s recommendation contamé&wblite and Fire Clinic
Report auttorizing that he be restored to “full duty.SeelacksorDep. at 31:1819, ECF No.70-
3. Without expert testimony on whether a police officer must undefigeeasfor-duty physical
(in addition to, or instead od psychologicalxaminatior) before his police powers are restgred
ajuror is left to discernvhat the standardf careshould be before a policepartment restores
anofficer to duty—a standardpecific to the profession t#w enforcementand therefore
beyond the ken of a reasonable lay perdéwventhough Officer Timberlake testified th@fficer
Eagan should have received a physical before returning to duty, wetkyoertt testimony on
whether that was in, in fact, the standard of care, there is no way to discern wheDistrict
metor fell belowa baseline level of behavijand therefore no ay todiscernwhether the
District failed to adequatelyuperviseOfficer Eagan-?

Moreover, there is nothing in the record to suggest that once Officer Eaganés polic
powers were restored, eted in a manner that wouldvesuggestdthathe needed extra

supervision or car& Even if there wasagain the plaintiffs offer no expert testimony on what

12 In addition, Felicia LucaRahman testified that if Officer Eagan missed any

physicals or rescheduled any medical appointments, the MPD “should have beed’radidigt
it, whichit wasnot. SeelLucas-Rahman Dep. at 27:12-16, ECF No. 66-19. Again, without
expert testimony as to whethee standard of care required that an officer recepleyaical
before being returnetd duty, there is no way for a lay person to discern whether the District fell
below that standard by not ensuring t@éficer Eagarkeep his appointments.

Though the Court need not reach the issue, it doubts that the plaintiff would be
able to show that the District’s failure to supervise Officer Eagan proxineaaked Mr.
Flythe’'s deathSeeJames v. District of Columbi&69 F. Supp. 2d 119, 121 (D.D.C. 2012) (“[t]o
succeed on a claim of negligent supervision, the plaintiff must prove that theyemmpieached
a duty to the plaintiff to use reasonable care in the supervision or retention gblagesarwhich
proximately causetiarm to the plaintiff.”) (emphasis addeBlut-for causation may be
established by the facts of this case, but-for Officer Eagan being on duty that day, Mr. Flythe
would not have been shot by Officer Eagan. Even so, whether proximate causation can be
established is doubtful, because as set forth above, Officer Eagan acted astaelgbjec
reasonable officer would have under the circumstances. And although Officer Hgbanah
have shot Mr. Flythe that day, another reasonable officer likely would have.
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the standard of supervision is when a police officer whose powers were revokeorexirist
power. Therefore, because the plaintiff did not put forth expert testiomthe relevant
standard of care as to the restoration of a police officer’s powers and the subsaegaension
of that officer, the Court grants the defendant’s motion for summary judgment orstie&’is
2. Officer Vazquez

As to Officer Vazquez, thplaintiff's claim against the District for negligent supervision
cannot stand for two reasoniirst, the plaintiff has not put forth any evidence that the District
knew or should have known that Officer Vazquez was particularly dangerous or inentmpet
Secondagainthe plaintiff has not put forth expert testimony that establishes the relevant
standard of care for negligent supervision. The plaintiff's expert, Dr. Levin, diderdtan the
relevant standard of care for the supeonsof a police officer, nor did his testimony even

address Officer Vazquez’s actioi@eelevin Dep. at 25:3-22, ECF No. 67-1Because there is

14 To the extent Dr. Levin’s testimony served as expert testimony, it was not

sufficient in establishing a standard of cab®. Levin only offered his expert opinion that any
officer exhibiting the same symptoms as Officer Eagan, and who had not yetanalarfitness
for duty evaluation, should not have been “exposed to the public.” Levin Dep. at 24:13-20, ECF
No. 70-4. But expert testimony is not enough to establish a standard of care, “if it consists
merely of the expert’s opinion as to what he or she would do under similar circumstances
Briggs 481 F.3d at 846 (quotir@lark v. District of Columbia708 A.2d 632, 635 (D.C. 1997)).
“Rather, the expert must clearly articulate and reference a standard of cdrelhyhe
defendant’s actions can be measurdd.” Dr. Levin’s deposition testimony that anybody that
had such symptoms should have been refermed fitnessfor-duty evaluation establishéuis
opinion Seelevin Dep. at 25:21-22, 26:1 (“My opinion is that an officer with those conditions
[exhibited by Officer Eagan as a result of his sleeping disorder] shouléeleedefor a fitness-
for-duty evaluation.”). However, his opinion failed to reference materials used drypatiice
departments or law enforcement agenciesdahtblish a standard of caBee generall{evin

Dep. His expert testimony therefofailed to sufficiently outline a standard of careviayich the
MPD’s actions can be measureggeeButera v. District of Columbi&35 F.3d 637660 (D.C.

Cir. 2001) (expert sufficiently established a standard of care for undercover odiations
because he “set forth concrete bases for his expert testiiincluding consulting with a
neighboring jurisdiction’s police force, reviewing MPD’s General Ordexanéning a

Department of Justice handbook on drug investigationsexaaining a training manual from
thelnstitute of Police Technology and Management of the University of North Florida
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nothing in the record to suggest that the District knew or should have known any of Officer
Vazquez’'s dangerous propensities (if he even had them) or incompetence (if hegyend
because the plaintiff has not presented expert testimony on the standarel foir adequate
officer supervision, the Courtgnts summary judgment to the District with respect toim.
D. Assault and Battery(Count IlI)

The plaintiff also brings claims of assault and battery against the offieeéth@ District.
An assault is “an intentional and unlawful attempt or thredtgely words or by acts, to do
physical harm to the victimEvansReid v. District of Columbig@30 A.2d 930, 937 (D.C. 2007)
(internal citation omitted). A battery is “an intentional act that causes a harmfi¢iosioé
bodily contact.” Id. “[IJn most cases involving intentionahootingdy policeofficers there [is]
ample evidence to satisfy the elements of the tamsséulandbattery and the issue of liability
turns on the defense of privilegeld. A police officerhas a qualified privilge to use
reasonable force to effect an arrest, provided that the means employed areexaess of
those which the actor reasonably believes to be necesdaityefedge v. District of Columbia,
635 A.2d 908, 916D.C. 1993)(quotingJackson vDistrict of Columbia4dl12 A.2d 948, 956
(D.C.1980)). The privilege standargs‘similar to the excessive force standard applied in the
8 1983context.”Dormu v. District of Columbiaz95 F. Supp. 2d 7, 28 (D.D.C. 20Xhternal

citations omitted).

15 Because the plaintiff has not produced any evidence that the District was

negligent in hiring or training either Officers Eagan or Vazquez (ratiaer fupervising), and
did not proffer expert testimony dhe issue, the District’s motion for summary judgment as to
the negligent hiring and training claims is granted with respect to both effiserell.
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Thecommon lawprivilegeto usedeadly force under District of Columbia lavthough
similar—is slightly narrower than the excessive force analysis under the Fourth Amen@ment.
Under District of Columbia law,[ti]se of ‘deadly force’ . . is lawfulonly if theuser actually
and reasonably believes, at the time such force is used, that he or she (or ashirdipen
imminent peril of death or serious bodily hatr&theredgef35 A.2d at 916 (emphasis added).
The D.C. Court of Appeals has “specifically left open the question of who bears tha fafrde
proof] on the privilege issue” in battery and excessive force c&msKotsch. District of
Columbia,924 A.2d 1040, 1048-50 (D.C. 200Djistrict of Columbia v. Chinn839 A.2d 701,
706 n. 3 (D.C. 2003). Thus, the District must overcome this uncertainty by showing that it
would be entitled to summary judgment even if it wakdgzd with the burden of proofBuraca
v. District of Columbia902 F. Supp. 2d 75, 81 (D.D.C. 20138eealso Evangkeid 930 A.2dat
939 (“We will assume, without deciding, that where a plaintiff estadsishprima facie case of
assault and battery and the officer invokes the qualified privilege as anadiffgrdefense, the
officer bears the burdens of production and persuasion.”). In order to meet this burden of proof,
“the government would have to show that [the officer] actually believed that hia wasiinent

danger of death or serious bodily harm when he used deadly foraed that his belief was

16 Several courts have recognized that excessive force claims under Section 1983

and common law batterclaims, though similar, will not always yield the same restiéte, e.g.
Kotsch v. District of Columbjé24 A.2d 1040, 1047 n.7 (D.C. 20@&xplaining that the
“underpinnings between the defense of qualified privilege against commoartasdatms and
gualified immunity from constitutional claims” are closely related but theohgtitifferent);

Askew v. Millerd]191 F.3d 953, 958 (8th Cir. 1999) (an “assault and battery . . . may not
constitute an excessive forceaberthur v. City of Raymoyd 19 F.3d 720, 723 (8th Cir.

1997) (“Section 1983 is intended to remedy egregious conduct, and not every assaultyor batter
which violatesstate law will create liability under it.”)Rogers v. CofieldNo. 08-10684, 2011

WL 6140974, at *12 (D. Mass. Dec. 8, 2011) (“plaintiff correctly points out that the battery and
the section 1983 excessive force claims are not mirror images”).

32



reasonable under the circumstancdsvansReid 930 A.2d at 938 Thereforesummary
judgment is warranted on tlassault andattery clains if it is undisputed thathe officers
“actually believed that [they wer@} imminent danger of death or serious bodily harm” and that
suchbeliefs were‘reasonable under the circumstancés.”
1. Officer Vazquez (individual capacity)

Thoughthe bullets fired fronOfficer Vazques gundid notultimatelyhit Mr. Flythe,
Vazquez'’s attempts to Hiim could stillmakehim liable for assaultOfficer Vazquez has not
shown that it is undisputed that he “actually and reasonably believegftihe was “in imminent
peril of death or serious bodily harnttheredge635 A.2d at 916, when he used deadly force
against M. Flythe. Officer Vazquez teffied that Mr. Flythe had a knife and that he tried to
“stab” him with it, which, if true, would make his use of deadly force against Mr. Flythe
privileged, as he was acting in sdéfense. Howevefive separateyevitnessedestified that
they all sawMr. Flythe “with his hand# the ait” and with no weapon throughout the
encounter.See, e.gMcCotter Dep. at 33:16-28mith Dep. ab:4-17,Willard Dep. at7:17-18.
Thus,there is a genuine issue of material fact as to whether Mr. Flythe did, ipdaeta threat
of serious physical harm to Officer Vazquezaagasonable fadinder could conclude based on
the evidence proffered by the plaintiffat Mr. Flythecarried no weapon and did not otherwise
threaten Officer Vazquez during their encaintAs suchthere is a genuine issue of material
fact as to whether Officer Vazqueas privileged to act when Hmtent[ionally attempted] . .
to do physical harm” to Mr. FlytheEvansReid 930 A.2d at 937 Therefore Officer Vazquez’s

motion forsummary ygldgment on the common laagsault claim is denied.
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2. Officer Eagan (individual capacity)

Officer Eagan could be liable for common law assaultttery if he was not
privileged to act, because he intended to cause “harmful or offensive bodily comtdct”
Flythe when he shot hinHere, aset forth above, the plaintiff has not proffered evidence to
dispute Officer Eagan’ssasonable belief, bad on the radio transmission and surrounding
events, that Mr. Flythe had a knife that put Officer Eagan and third-party meoflibe public
in imminent peril of death or serious bodily injuri¢theredge635 A.2d at 916. Based on those
undisputed facts, the Court finds that Officer Eagan was privileged to act, andrénegefnot
be liable for battery’

3. The District of Columbia

Under District of Columbia lawhte District of Columbia can be vicariously liable based

on a theory ofespondeat superidor the unlawful actions of its officers committed in the scope

of their employment® SeeDingle v. Dstrict of Columbia571 F. Supp. 2d 87, 99 (D.D.C. 2008)

17 The plaintiff's eyewitness testimas from Mr. Hundal, Officer Vazquez, and

Ms. Edmondgould suggest, when viewed in thght most favorable to the plaintiff, that Mr.

Flythe was running from Officer Eagarhen he was shoBut their testimony is hesitant and

inconclusive. Theonly conclusive evidence of the shooting, the autopsy of Mr. Flythe’s

body,revealed thalhe was shot in the chest and the leg, and that the bullets entered his body

from the front, and not the backeeDef. Vazquez’s Mot. Summ. J., Autopsy Report, ECF No.

63-8 at 3.
18 The plaintiff brought suit against the officers in both their indivicuna official

capacitiesSeeAm. Compl. 16. To the extent the assault and battery claims are brought against

the officers in their official capacities, those claims are dismissed as dwglichthe claims

against the DistrictSee Weshy. District of Columbia841 F. Supp. 2d 20, 44 n.19 (D.D.C.

2012) (dismissing the “state law claims asserted against the officers iofftoeal capacities

because such claims are duplicative of the claims asserted against the DiSwianabia”)

(citing Atchinson 73 F.3d at 424 The claims against them in their individual capacities,

however, are not duplicative, because even under a theory of respondeat superior, the individual

employees are still liable for their condusee James v. Distriof Columbia 610 F. Supp.

1027, 1030 (D.D.C. 1985) (“[t]he imposition of vicarious liability upon the principal does not

absolve the agents of the consequences of their own unlawful acts.”) ((Qlstikgy. Atlantic

Coast Line R.R244 F.2d 368, 372-73 (D.C. Cir. 19573kealsoRESTATEMENT (SECOND) OF
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(quotingWhite,442 A.2d at 162 n.7). Thus, tBestrict may be held liable for “the intentional
torts of its employees acting within the scope of their employm@rdade v. District of
Columbia,310 A.2d 857, 863 (D.C. 1973) (en ban&s the employeof both Officers Vazquez
and Eagan e District is responsible fdhe acts thegommitedin the scope of their
employment.Both officers were acting withithe scope of their employmewhen they
encountered Mr. FlythendOfficer Eagan acted in relianoa representations b@fficer
Vazquezn hisaltercatiorwith Mr. Flythe Forpurposes of assessing the District’s liability for
assault and battery, therefore, the Court must assesefboéns’ encounter with Mr. Flythas a
whole constituting a single transaction

Forthe District to prevail o the assault and battery claom a motion fosummary
judgment, it must be undisputétht both officers “actually believed that [they were] in
imminent danger of death or serious bodily harm” and that such beliefs were “tdasomger
the circumstancesBvansReid 930 A.2d at 938 As set forth above, there is a genuine dispute
of material fact as to whethbftr. Flythe had a knife when he encountered Officer Vazquez,
based on all the eyewitness testimony proffered by the plaifiiough there is no eyewitness
to contest Officer Eagan’s version of events for purposes dfattery claimagainstim
individually, no other witness testifies that they saw Mr. Flythe wield a knife againseOffic
Eagan SeeHundal Dep. at 74, 84-86 89-91 (explaining that he did not see a weapon near Mr.

Flythe’s body after he had been shot, and that he could not see Mr. Flythe’s hands during his

AGENCY 8 359c¢(1) (1957) (“Principal and agent can be joined in one action for a wrong resulting
from the tortious conduct of an agent . . . and a judgment can be rendered against each.”).

Cf. Fenwickv. United State€926 F. Supp. 2d 201, 226-229 (D.D.C. 2013)
(analyzing the plaintiff’'s excessive force claim from the perspectitieregofficerson the
scene to properly determine whether they acted objectively reasonable damgl hat because
theplaintiff posed a threat to only one of the officers and not all three, the deferatziss
“can be justified only as a response to the threat [the plaintiff] posedéedf the officel}¥)
(emphasis added).
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encounter with Officer Eaganjust thetop of his head, shoulders, and at times up to his aist
Vazquez Dep. &6.7-20 (explaining that he saw Mr. Flythe “toward” Officer Eagan but did not
see them engage in a physical struggle, or see Mr. Flythe take a fighticg);dvoore Dep. at
15 (explaining that when she looked at Mr. Flythe’s body on the graifterche had been shot,
“I didn’t see a weapon in his hands” or near hirm addition,Officer Eagan’slescription of the
knife differs slightly from the photograph of the knife found near Flythe’'s b@bmpare
EaganAff. I 17, ECF No. 62-3 (describing the knife as having a “silver blagkt) Def.
Eagars Mot. Summ. J., Ex. 12, ECF No. 62-12 (photograph of the knife recovered from the
scene, with a browstained blade)And, the knife found near Mr. Flythe’s body was not linked
to him inany way upon forensic analysiSeeBond Dep. at 45, 48-49. sAo the District, who is
responsible for the actions lbbth police officers the disputes of fact concerning whether Flythe
possessed a knife in his encounter with Officer Vazquez carry@aso create a dispute of
factas to whether he had one in his encounter with Officer Eaganjury disbelieveOfficer
Vazquez and concludes thdt. Flythe was unarmed at the begimg of the encounter, it is also
entitled to disbelieve Officer Eagan as to whetfierFlythe was armed at the conclusion.
Moreover, br purposes of the District’s liability, it must be undisputed tihabfficers
reasonablybelieved thaMr. Flythe presented a dangefrhe plaintiffhas not proffered evidence
to challenge the facts before Officer Eagan when he encountered Mr,, Blytlog purposes of
his individual liability, he did reasonably rely on Officer Vazgeeaformation However,
because the plaintiff hasoffered testnony that challenges the facts before Officer Vazquez, it
is not undisputed—for purposes of the District’s vicarious liabilitybfath officers—that it was
reasonable to relgn this informationgiven that a faetinder could find that Mr. Flythe was not

armed when Officer Vazquez approached,ramd as such, Officer Vazquez either intentionally
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or unintentionally conveyed false information to Eagan, leading Officer Eagacaweactly
conclude thaMr. Flythe presented a danger to himself or othersei/Buch factualisputes
exist, summary judgment is not appropriaB=eWesby 841 F. Supp. 2dt 38-39 (denyinghe
officers’ motions for summary judgment because the defendants “failed to lshowdisputed
facts that it was objectively reasonable for[{hefficers to relyon the information
communicatedy othersat the scene. . ) (emphasis addedDaniels v. District of Columbia
894 F. Supp. 2d 61, 67 (D.D.C. 2012) (denying qualified immunity to officers on the grounds
that “a more complete factual record is required before the Court can determinerwheth
reliance [on a fellow officer’'s determination of probable cause] was reasonaBkause there
is a genuine dispute of material fact as to whether Mr. Flythe presented a tiiaogghouthe
encountewith both officersaand the District is liable for th@rts ofbothof its employees acting
in the scope of their employment, the Court finds that summary judgment is not aperigpria
the District on tle assault and battery claim
E. Wrongful Death & Survival Actions (Counts IV & V)

Finally, the plaintifforings claims against all the defendants under the District of
Columbia’s Wrongful Death Act and Survival AckeeD.C.CobDE § 16-2701 (2001)D.C.
CoDE §812-101 (2001). TheWrongful Death Act creates a cause cti@n in favor of the
decedent'survivor only when the decedent’s deaghcaused by a wrongful act . and the act
is such as will, if death does not ensemtjtle the person injured . . . to maintain an action and
recover damagé Nelson v. Am. Nat. Red Cro&6 F.3d 193, 198 (D.C. Cir. 1994) (quoting
Greater Southeast Comm. Hosp. v. Williad82 A.2d 394, 395 (D.C. 1984(internal citation

omitted) (emphasis in originaly*Under the Wrongful Death Act, the wrongful act upon which
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liability is premised must result in d#h before recovery may be hadtinkelstein v. District of
Columbig 593 A.2d 591, 617 (D.C. 1991).

Meanwhile, “the survival act. . proceeds upon a different theory and foundation. It
recognizes that liability to the victim should not be extinguished by the fartuévent of death.
The action provided for by the survival statute, therefore, does not arise fronathddefrom
the injuly itself.” Williams, 482 A.2d at 397. “Under this Act, the rights of action which
decedent would have had if he had lived are preserved. Recovery is restricted decvedent
would have recovered for the tort had death not intervéi@kelstein 593 A.2d at 618.

At this stage, the claims that remain dhe assault claimgainst Officer Vazquez
individually, andthe assauland batterylaim against the Distric The plaintiff can still
maintain her wrongful death and survival claims against the District with respeetasstult
and battery clainbecause the acts of one of its employees caused Mr. Flythe’s death. Because
Officer Vazquez's actions did not caube death of Mr. Flythe, howevehe plaintiff may not
maintain a wrongful death action against lianassault However, because the “action provided
for by the survival statute . . . does not arise from the death but from the injury ttself,”
plaintff may maintain a survival action against Officer Vazqt@zassaulbecausévir. Flythe,
had he lived, would have been able to maintia&t cause odction against himSeeWilliams,

482 A.2d at 397.

Becausehe Court has grantedl the defendantther motions for summary judgment

on all the other substantive claintise plaintiff'swrongful death and survival actionsth

respect to those claims must also be dismissed.
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IV. CONCLUSION

In sum, as to Officer Vazquez individualiyre Courfgrants his motion for summary
judgment on the constitutional excessive force claim, but deniesoismfor summary
judgment for common lawssault as to Officer Eagamdividually: the Court grantsi$imotion
for summary judgment on the constitutioratessive forcelaim andthecommon law assault
andbatteryclaim; as to the District: the Cougrantsits motion for summary judgmefdr the
negligenthiring, training, and supervision bbth officers butdeniests motion for summary
judgmentfor common lawassault and battery

For the foregoing reasons, the Court grants in part and denies in part the defendants’
motions for summary judgment. An Order consistent with this Memorandum Opinion is

separately and contemporaneously issued

Dated: November 8, 2013 RUDOLPH CONTRERAS
United States District Judge

39



	I.   Introduction
	II.   Factual Background
	A.   Officer Vazquez’s pursuit
	B.   Officer Eagan’s pursuit

	III.   Analysis
	A.    Legal Standard for Rule 56 Motion for Summary Judgment
	B.   Fourth Amendment & Qualified Immunity Claims (Count I)
	1.   Officer Vazquez
	2.   Officer Eagan

	C.   Negligent Hiring, Training, and Supervision (Count II)
	1.   Officer Eagan
	2.   Officer Vazquez

	D. Assault and Battery (Count III)
	1.   Officer Vazquez (individual capacity)
	2.   Officer Eagan (individual capacity)
	3.   The District of Columbia

	E. Wrongful Death & Survival Actions (Counts IV & V)

	IV.   Conclusion

