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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LONNIE J. PARKER, ))
Plaintiff, %
V. ; Civil Action No. 10-2068 (ABJ)
U.S. DEPARTMENT OF JUSTICE : )
Executive Office for U.S. Attorneys, )
Defendant. ))

MEMORANDUM OPINION

Plaintiff Lonnie J. Parker brings this actionamgst defendant the B. Department of
Justice (“DOJ”), Executive Office for U.S. Attorneys (“EOUSA”) under the Freedom of
Information Act (“FOIA”), 5 U.S.C. § 552t. seq.(2012). Compl. {1 1 [Dkt. # 1]. Plaintiff
submitted a FOIA request to defendant seeking records related to former Assistant U.S. Attorney
(“AUSA”) Lesa Gail Bridges Jackson and her unauthorized practice of law while working for
DOJ. Id. Defendant did not produce any responsive rex;aadd plaintiff filed his complaint on
December 3, 2010ld.

This is the third Memorandum Opinion in thliase, and the Court must again determine
whether defendant conducted an adequasteckefor responsive records and whether its
withholdings of responsive records are justififhe Court finds that defendant has yet to
demonstrate that its searches were adequatethiat most of the contested documents were

properly withheld. Therefore, the Court will once again remand this case to defendant so that it
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may conduct an adequate search for responsive retdrts.Court will also direct defendant to
release the non-exempt portions of the responsive records it found.

BACKGROUND

On April 26, 2010, plaintiff submitted a FOlfequest to defendant seeking records
related to Lesa Gail Bridges Jack and her unauthorized practice of law while working as an
Assistant U.S. AttorneySeeEx. A to Decl. of John F. Boseker [Dkt. # 7]. Plaintiff sought six
types of documents, which the Coutelagrouped into three broad categories:

Category one: personnel mattarsd law license records

(1) All agency records that document, diss, or otherwise describe whether Lesa
Gail Bridges Jackson was authorizedptactice law, and/or a member of good
standing of the Bar of the State of Arkansas, or any other state bar, at the time she
was hired to work as a U.S. Attorney in 1989;

(2) All agency records that documentsaliss, or otherwise describe any annual
or periodic certifications made by AUSAckson . . . asserting that she was an
attorney in good standing and@authorized to practice law;

(3) All agency records of any written communication between AUSA Jackson and
the U.S. Attorney’s Office that discuss whether she was a member of good
standing of the Bar of the State ofkAnsas, or authorized to practice law;

Cateqgory two: disciplinary matters

(4) All agency records of any investigations or agency review into allegations that
AUSA Jackson was not authorized to practice law at the time she worked as a
U.S. Attorney with the LS. Attorney’s Office, and/or had submitted false or
misleading records pertaining to her btatus or authorization to practice law;

(5) All agency records that documerdijscuss, or otherwise describe any
disciplinary action taken against AUSA Jaok . . . on the basis that she was not
authorized to practice law, or hadhetwise provided false information . . .
[regarding her attorney status], or whiotherwise discuss . . . the reasons that
[she] is no longer an employee of the U.S. Attorney’s Office at this time;

1 Plaintiff seeks limited discovery pursuant to Federal Rule of Civil Procedure 56(d), Pl.’s
Supp. Br. [Dkt. # 45] at 21, but in light of the@t’'s remand, the Courtilvdeny this request as
moot.



Cateqgory three: remedial measures

(6) All agency records that document, diss or otherwise describe any remedial
measures or additional policies implemented by the U.S. Attorney’s office to
prevent future circumstances wherein a UABorney could be hired or remain
employed as a U.S. Attorney, notwithstanding the fact that they were suspended
from the practice of law, or not authorized to practice law.

Id.; see alsd.st Mem. Op. [Dkt. # 18] at 6, 9, 16 (describing the three categories).

Defendant did not produce any documents ispomse to plaintiff's requests. Compl.
1 15. After administratively appealing defendandecision, plaintiff filed a complaint in this
Court on December 3, 201&eeCompl. 11 16—26. The parties filed cross-motions for summary
judgment,seePl.’s Mot. for Summ. J. [Dkt. # 12]; Def.’s Mot. for Summ. J. [Dkt. # 7], and in a
March 29, 2012 memorandum opinion, the Court e@fioth motions and remanded the case to
the agency for further action. 1st Mem. Op. at 9, 15-16 (ordering defendant to conduct a more
thorough search for category one records, to fulyify its withholding of records responsive to
category two, and to respond to the category three request).

In January and February of 2013, the partrenewed their motions for summary
judgment. Def.’s Renewed Mot. for Summ.[Dkt. # 26]; Pl.'s Renewed Mot. for Summ. J.
[Dkt. # 27]. In a memorandum opinion datedof&nber 30, 2013, the Court again denied both
motions and remanded the matter to the agdocyurther action. 2d Mem. Op. at 12 [Dkt.
# 37]. Specifically, the Court ordered defendémtproduce redacted versions of documents
related to category one of plaintiff's FOIA requadt,at 10, and, with respect to categories two
and three, to conduct an adequs¢arch and produce all segabtp non-exempt information to

plaintiff, or to submit a supplemental declaratidemonstrating that it had otherwise complied

with its duties under FOIAId. at 11.



Defendant complied with th€ourt’'s order to produce the tegory one documents in
December, 2013. Def.’s Notice of Compliance [Dkt. # 42]. On January 10, 2014, plaintiff
notified the Court there were still issues to be resolved. Pl.’s Notice of Contested Issues [Dkt.
# 44]. Pursuant to an order of the Court, piffisubmitted a supplemental brief on February 11,
2014. Pl.’s Supp. Br. [Dkt. # 45%ee alsdlan. 21, 2014 Minute Order.

Plaintiff asserts that defendahis not yet conducted an adequate search for records
related to categories two and three of his FOIA request and that the exemptions claimed by
defendant were unjustified. Pl.’s Supp. BrdaR0. On February 25, 2014, defendant responded
that it had conducted an adequate search andlih@&sponsive records were properly withheld
under Exemptions 5 and 6 of FOIA, as well asPhiwacy Act. Def.’s Resp. to Pl.’'s Supp. Br.
[Dkt. # 46] (“Def.’s Resp.”);see alsc U.S.C. 88 552(b)(5)—-(6), 552a. With leave of the Court,
plaintiff filed a sur-reply to defendant'sggonse on March 14, 2014. Pl.’s Sur-Reply [Dkt.

# 48]; see alsd-eb. 28, 2014 Minute Order.

STANDARD OF REVIEW

In a FOIA case, the district court reviews the agency’s act®novoand “the burden is
on the agency to sustain its action.” 5 U.S.C. § 552(a)(4#&)rd Military Audit Project v.
Casey 656 F.2d 724, 738 (D.C. Cir. 1981). “FOIA cases typically and appropriately decided
on motions for summary judgmentNMoore v. Bush601 F. Supp. 2d 6, 12 (D.D.C. 2009).

On a motion for summary judgment, the Court “must view the evidence in the light most
favorable to the nonmoving party, draw a#lasonable inferences in his favor, and eschew
making credibility determinations or weighing the evidenc&lontgomery v. Chaob46 F.3d
703, 706 (D.C. Cir. 2008see also Anderson v. Liberty Lobby, |77 U.S. 242, 247-48

(1986). But where a plaintiff has not providedd®nce that an agency acted in bad faith, “a



court may award summary judgment solely oa basis of information provided by the agency
in declarations.”"Moore, 601 F. Supp. 2d at 12.

ANALYSIS

FOIA requires government agencies to release records upon request in order to “ensure
an informed citizenry, vital to the functioning of a democratic society, needed to check against
corruption and to hold the governors accountable to the goverrndédRB v. Robbins Tire &
Rubber Ca. 437 U.S. 214, 242 (1978). But because “legitimate governmental and private
interests could be harmed [the] release of certain typesd information,” Congress provided
nine specific exemptions to the disclosure requiremeRBl v. Abramson456 U.S. 615, 621
(1982);see also Ctr. for Nat'l Sec. Studies v. D@31 F.3d 918, 925 (D.C. Cir. 2003) (“FOIA
represents a balance struck by Congress between the public’s right to know and the
government’s legitimate interest in keeping certain information confidential.”). These nine
FOIA exemptions are to be construed narrovlfjparamson 456 U.S. at 630.

To prevail in a FOIA action, an agency must, first, demonstrate that it has made “a good
faith effort to conduct a search for the requeseabrds, using methods which can be reasonably
expected to produce the information requestd&dglesby v. U.S. Dep’'t of Arm920 F.2d 57, 68
(D.C. Cir. 1990). And, second, the agency must sti@aw “materials that are withheld . . . fall
within a FOIA statutory exemption.Leadership Conference on Civil Rights v. Gonzaléd F.

Supp. 2d 246, 252 (D.D.C. 2005).
l. Defendant hasfailed to show that its sear ches wer e adequate.

“An agency fulfills its obligations under FOIX it can demonstrate beyond material
doubt that its search was ‘reasonably calculated to uncover aihméldocuments.”Valencia-
Lucena v. U.S. Coast Guard80 F.3d 321, 325 (D.C. Cir. 1999), quotihguitt v. Dep’t of

State 897 F.2d 540, 542 (D.C. Cir. 1998ge also Weisberg v. DO05 F.2d 1344, 1351 (D.C.
5



Cir. 1983). To demonstrate the adequacy osdarches, defendant has submitted an affidavit
from John F. Boseker, an Attorney Advisomth the EOUSA, that summarizes the searches
conducted in response to plaintiffs FOIA reqtieas well as affidavits from three of its
component offices: (1) the EOUSA Genefabunsel's Office (“G@®”); (2) the EOUSA
Personnel Staff;, and (3) the U.S. Attorney'sfi€¢ for the Eastern Bitrict of Arkansas
(“EDAR”). 3d Decl. of John F. Boseker [Dkt. 46-1] (“3d Boseker Decl.”); Decl. of Enoch
Thomas Jr. [Dkt. # 46-2] (“Thomas Decl.”) ®); Decl. of Jane Reimus [Dkt. # 46-3]
(“Reimus Decl.”) (Personnel Staff); Decl. of Jennifer E. Niemeyer [Dkt. # 46-4] (“Niemeyer
Decl.”) (EDAR). The Court finds that the GCGQfidavit describes an adjuate search. The
affidavits submitted by Mr. Boseker, the EOUSA Personnel Staff, and EDAR, however, do not
describe adequate searches. Therefore, the Court will once again remand the case.
A. Legal Standard

To demonstrate that a search for resp@ngecords under FOIA was adequate, an
“agency may submit affidavits or declarations that explain in reasonable detail the scope and
method of the agency’s searchDefenders of Wildlife v. U.S. Border Patrol (Defenders@p3
F. Supp. 2d 83, 91 (D.D.C. 2009). “[R]easonably detai&dtitiavits or declaations must “set| ]
forth the search terms and the type of search performed, and aver| ] that all files likely to contain
responsive materials (if such reds exist) were searched.Oglesby 920 F.2d at 68see also
Defenders 11 623 F. Supp. 2d at 92 (finding a declaration deficient when it failed to detail the
types of files searched, the agencies’ filing methadsl the search terms used). In addition, an
affidavit should include the “rationale for searching certain locations and not otlefehders
II, 623 F. Supp. 2d at 98ee also Nat'l Sec. Counselp&19 F. Supp. 2d at 11 (holding affidavit

was sufficient where it “outline[d] with reasonable detail the CIA’s decision to limit the search”



to a particular area). Agency affidavits attesting to a reasonable search “are afforded a
presumption of good faith” and “can be rebuttady ‘with evidence that the agency’s search
was not made in good faith.'Defenders of Wildlife v. U.S. Def Interior (Defenders ])314
F. Supp. 2d 1, 8 (D.D.C. 2004), quotiigans Union L.L.C. v. Fed. Trade Comm™1 F.
Supp. 2d 62, 69 (D.D.C. 2001).

B. The Third Declaration of John F. Bd®ss does not describe an adequate search.

To demonstrate that it conducted a searel wWas reasonably calculated to uncover all
relevant responsive documents, an agency must explain its decision to limit the search to certain
offices. Nat'l Sec. Counselor$8849 F. Supp. 2d at 11. Here, defendant has “fail[ed] to explain”
why the offices it chose to search “were the reasonably likely locations of the records sought.”
Hook v. U.S. Dep’t of Health & Human Sen&37 F. Supp. 2d 40, 51 (D.D.C. 2012). The Third
Boseker Declaration simply states that “EOUSA’s FOIA Unit requested that certain EOUSA
components and archives searahirteystems of record for resparesrecords,” and that “[t]hese
components include[d]” EDAR, GCO, Personnafftand the National Archives and Records
Administration. 3d Boseker Decl. § 2. But this summary does nothing to explain why these

“certain EOUSA components” were selected and not others. Therefore, the Third Boseker



Declaration does not describe an adequate search and the Court will remand this case to
defendant
C. The GCO search was adequate.

The declaration of Enoch Thomas Jr., pegal specialist at the GCO, describes an
adequate search because it sets forth a comp®ieedescription of how the office maintains
records, which search terms were used, and how the search was condbete®alencia-
Lucena 180 F.3d at 326.

First, Mr. Thomas explains how records are maintained at the GZ&@Thomas Decl.

1 3. Until 2005, the GCO kept hard-copy records in a filing systein.The GCO also used an
electronic database, the GeneaZalunsel's Tracking System Acce3atabase (“GCTS”), but this
database did not encompass @lke files and consisted “largely of electronic summaries of
events or records.1d. In 2005, the GCO transitioned to an electronic system called ProLaw and
transferred its GCTS records into that databdde.In addition, some of the hard-copy records
were transferred to compact discs (CD’s), while the rest remained in file rooms at the ldffice.
193, 5.

Mr. Thomas states that since 2005, “all recorddgp@ing to a particular matter or case
are retained in ProLaw” and that “[elmplogmt matters are filedinder the name of the

individual who is the subjeatf the employment action.”ld. { 3. Accordingly, Mr. Thomas

2 Plaintiff also continues to challenge the sufficiency of defendant’s search of the National
Archives and Records Administration (“NARA”"SeePl.’s Supp. Br. at 6—7, 11-14. Defendant
previously conducted a search at NARA and ioleth former AUSA Jackson’s personnel file.
See3d Boseker Decl. § 4; 2d Decl. of John F. Boseker [Dkt. # 43-1]  10. This file was
responsive to category one of piiif’'s FOIA request, and the Court has already determined that
the search for category one records was adequaez2d Mem. Op. at 4-5. In his Third
Declaration, Mr. Boseker avers that “there aee otherrecords related to AUSA Jackson
maintained by NARA.” 3d Boseker Decl. { 4v(ehasis in original). Although the Court has

held that this affidavit was insufficient for other reasons, the Court sees no reason to doubt this
statement.See2d Mem. Op. at 4-5.



searched the ProLaw database using the seanch“Jackson, Lesa” and found four electronic

files that were created in the GCTS databakk. | 6. These four records pertained to four
separate matters, ldbd INV-01-06071, LER-99-02724, LER-01-02812, and LER-01-058009.

Id. Mr. Thomas then searched the records that had been saved on CD’s using the search term
“Lesa Jackson,” and found two additional retx> Thomas Decl. § 7; 3d Boseker Decl. $é&&
alsoDef.’s Notice of Compliance with Ct. Order [Dkt. # 52] at 1 (clarifying that the GCO search

of CD’s found two additional records).

In addition, Mr. Thomas conductean initial search of the file rooms where hard-copy
files were stored and found no responsive records. Thomas Decl. 1 5. The records management
coordinator then also searched the file rooms, and confirmed that there were no “Lesa Jackson”
files to be found.ld.

Finally, GCO contacted its records retenticenter, the Washington National Records
Center, to determine whether the hard-copy versions of the files found on the electronic database
were destroyed. Thomas Decl. 8. All but one file was destroyed and the remaining file
contained no responsive recordd.

Plaintiff contends that the GCO’s searalas inadequate because the GCO did not
perform a search for relevant email records and because, he claims, the Thomas Declaration does
not sufficiently describe the search procedaremethodology. Pl.’s Sur-Reply at 8-9 [Dkt.

# 48]. But “[t}here is no requirement that an agency search every record syssamders v.
Obama 729 F. Supp. 2d 148, 154 (D.D.C. 2010). Rattithe agency must conduct a good

faith, reasonable search of thasstems of records likely to possess the requested information.”

3 The term “LER” indicates that the file réds to “labor and employee relations.” The
term “INV” indicates that the file relates to &imvestigative” matter involving DOJ’s Office of
Professional Responsibitibr DOJ’s Office of Inspector General. Thomas Decl. I 6 n.1.

9



Id. at 154-55. Plaintiff requested records related to disciplinary actions and remedial measures,
and, according to Mr. Thomas, all records of that type are stored in ProLaw under the
individual’'s name, on CD'’s, or ithe GCO’s hard files. Thomasebl. { 3. Therefore, the Court
concludes that the GCO was not required taadeemail search and that it conducted a “good
faith, reasonable search” in this case.

Moreover, the Court finds that Mr. Thomasteclaration sufficiently describes the
procedure and methodology used in tharcle because it is reasonably detail€dglesby 920
F.2d at 68Defenders 11623 F. Supp. 2d at 91. It sets forth what databases were searched, why
they were searched, and how they were searched. Therefore, the declaration is sufficient and
entitled to “a presumption of good faithDefenders,|314 F. Supp. 2d at 8ee also White v.

DOJ, 840 F. Supp. 2d at 9.
D. The Personnel Staff search was not adequate.

The declaration of Jane Reimus, Assistant Director, EOUSA Personnel Staff, also does
not describe an adequate search because itramesxplain the file systems of the Personnel
Staff office, nor does it clarify th&ationale for searching certalocations and not othersSee
Defenders 11623 F. Supp. 2d at 92.

Ms. Reimus describes searches she conductetthe “systems of record utilized or
maintained by Personnel Staff that would contain any information related to any corrective
actions or policies” responsive to plaintifirequest. hard-copy fieein the Personnel Staff

office, and the National Finance Center dat@haan “automated payroll/personnel system

4 Plaintiff also argues that the Thomas Declaration does not specify which GCO records
were destroyed by the Washington National RecorageCe Pl.’s Sur-Reply at 9. But it is clear

from the affidavit that the Washington National Records Center destroyed all records discussed
in the affidavit and provided one unresponsive record to GE€eThomas Decl. § &ee also
Steinberg v. DOJ23 F.3d 548, 552 (D.C. Cir. 1994) (“[M]ereference to other files does not
establish the existence of dmoents that are relevant.”).

10



utilized by the Personnel Staff.” Reimus Ddff] 5-6, 8. But Ms. Reimus does not explain why
those two systems were the only ones likely totaim responsive records, nor does she describe
the Personnel Staff filing system in gener8lee Defenders,1623 F. Supp. 2d at 98ge also
Strunk v. U.S. Dep’t of Staté70 F. Supp. 2d 10, 16-17 (D.D.C. 2011) (finding that “cursory
description” of agency’s search that ideetf the reasonably likely location of responsive
records without additional detdiprovide[d] no basis from whickhe [c]ourt [could] determine
whether the search was adequate under themestances”). Therefore, the Reimus Declaration
does not describe an adequate search, and the Court will remand the case to defendant on that
basis®

E. The EDAR search was not adequate.

The declaration submitted by Jennifer E. Niemeyer, Legal Assistant to an AUSA for the
Eastern District of Arkansas (‘EDAR”), also does not describe a search that was reasonably
calculated to uncover responsive documents. Nismeyer does not exgath what records are
kept at EDAR or how they are organized, rdwes she describe performing any searches
whatsoever. Rather, she discusses at some length a series of emails exchanged among herself,
Mr. Boseker, and others, Niemeyer Decl. 11 & then concludes that “EDAR does not have
the capability to search back to 2001, for any rés@r emails,” and that “EDAR does not have

any records regarding Ms. Jacksorid. 1 10. Given the lack of detail in this declaration, the

5 Plaintiff contends that the Personnel Stafireh was inadequate for the additional reason
that Ms. Reimus did not search for Office of Attorney Recruitment and Management (“OARM”)
records. Pl.’s Sur-Reply at 9—-11. But Ms. Resnerplains in her affidavit that OARM does not
report to or fall under the EOUSA, and that sherefore was not able to search for responsive
records that would be held by OARM, such as records related to the DOJ attorney bar
certification process. Reimus Decl. {1 4(a)-@lthough the Court has held that this affidavit
was insufficient for other reasqgnihe Court sees no reason tsaledit Ms. Reimus’s assertion

that she was unable to search the records of the OARM.

11



Court finds that defendant has not met its burden of showing that the search at EDAR was
adequate, and will remand the case to defendant on this basis, as well.
. Defendant properly withheld most of the contested records.

Defendant withheld the six records unearthed in the GCO search, citing FOIA
Exemptions 5 and 6, as well as the Privacy ABeeDef.’s Resp. at 5-10; 3d Boseker Decl.
19 6-7(D);see also5 U.S.C. 88 522(b)(5)—(6), 552a. Spgawlly, defendant withheld four
records related to the INV-01-06071, RED9-02724, LER-01-02812, and LER-01-05809
matters, a fifth record also relating to LER-08809, and a sixth record that consists of “[t]hree
one-page screenshots which contain dated nutesared and maintained by the then-Legal
Counsel’s Office.” 3d Boseker Decl. 1 6-7, 7(Bgg alsdDef.’s Notice of Compliance with
Ct. Order at 1 (clarifying that the document désad in paragraph 7(D) of the Third Boseker
Declaration constitutes a sixth record). The Court reviewed all of these documeatserain
order to make a responsibiie novodetermination. See Ray v. Turneb87 F.2d 1187, 1195
(D.C. Cir. 1978). Based on this review, the Cdurtls that FOIA Exemptions 5 and 6 justify
the withholding of most, but not all, of thecoeds. The Court also finds that the Privacy Act
does not provide an independensibdor any of the withholdings.

A. The Privacy Act

As an initial matter, defendamisserts that the Privacy Agtstifies the withholding of
some of the contested records in this casd.'<Resp. at 5-6; 3d Boseker Decl. 11 6-7(D). But
an agency cannot withhold records under thedegvAct that must be disclosed under FOIA. 5
U.S.C. §552a(t)(2) (“No agency shall rely on any exemption in [the Privacy Act] to withhold
from an individual any record which is otherwise accessible to such individual under the

provisions of [FOIA].”); see also Greentree v. U.S. Customs $Sé&7F4 F.2d 74, 79 (D.C. Cir.

12



1982) (holding that the Privacy Act should “rimg used as a barrier to FOIA acceskgzaridis
v. U.S. Dep't of State934 F. Supp. 2d 21, 31 (D.D.C. 2013) (“[A]n agency cannot withhold
records under the Privacy Act that must beldsed under the FOIA.”). Therefore, the Court
will only address defendant’s FOIA-based justifications for withholding the contested records.
B. FOIA Exemption 5: Legal Standard

FOIA Exemption 5 permits agencies to withhold “inter-agency or intra-agency
memorandums or letters whievould not be available by law to a party other than an agency in
litigation with the agency.” 5 U.S.C. § 552(b)(Sge also U.S. Dep'’t of Interior v. Klamath
Water Users Protective Ass’832 U.S. 1, 8 (2001) (holding that a record may be withheld under
Exemption 5 only if “its source [is] . . . a [glJovernment agency, and it . . . fall[s] within the ambit
of a privilege against discovery under judiciaratards that would govern litigation against the
agency that holds it”). Exemption 5 “encompas$fhe protections traditionally afforded certain
documents pursuant to evidentiary privilegestie civil discovery context,” including the
attorney-client privilege, the attorney work-product privilege, and the executive “deliberative
process” privilege. Taxation with Representation Fund v. [.LR&16 F.2d 666, 676 (D.C. Cir.
1981). The agency seeking to withhold a document bears the burden of showing that an
exemption applies.Natural Res. Def. Council, Inc. v. Nuclear Regulatory Comr216 F.3d
1180, 1190 (D.C. Cir. 2000).

1. Deliberative Process Privilege

“The deliberative process privilege rests oa tbvious realization that officials will not
communicate candidly among themselves if each remark is a potential item of discovery,” and its
purpose “is to enhance ‘the quality of agedegisions’ by protecting open and frank discussion

among those who make them within the [g]lovernmeri{lamath 532 U.S. at 8-9 (citations

13



omitted), quotingNLRB v. Sears, Roebuck & Cd21 U.S. 132, 151 (1975). Thus, the privilege
only “protects agency documents that are both predecisional and deliberdtiaicial Watch,

Inc. v. FDA 449 F.3d 141, 151 (D.C. Cir. 200@)cord McKinley v. Bd. of Governors of Fed.
Reserve Sys647 F.3d 331, 339 (D.C. Cir. 2011). “[A] document [is] predecisional if ‘it was
generated before the adoption of an agency policy’ and deliberative if ‘it reflects the give-and-
take of the consultative process.Judicial Watch 449 F.3d at 151, quotinQoastal States Gas
Corp. v. U.S. Dep'’t of Energ$17 F.2d 854, 866 (D.C. Cir. 1980).

2. Attorney Work Product Privilege

The attorney work product privilege protects materials that reflect the ““mental processes
of the attorney,”Klamath 532 U.S. at 8, quotingnited States v. Nobleg22 U.S. 225, 238
(1975), when the materials were “preparedamticipation of litigéion or for trial.” Judicial
Watch, Inc. v. DOJ432 F.3d 366, 369 (D.C. Cir. 2005), quoting Fed. R. Civ. P. 26(b)(3). An
agency can satisfy the “anticipation of litigation” standard by “demonstrating that one of its
lawyers prepared a document in the course of an investigation that was undertaken with litigation
in mind,” even if no specific lawsuit has beguBafeCard Servs., Inc. v. S.E.G26 F.2d 1197,
1202 (D.C. Cir. 1991).

3. Attorney-Client Privilege

The attorney-client privilege protects confidential communications from clients to their
attorneys made for the purpose of securing lleglvice or services, and “is not limited to
communications made in the context of litigation or even a specific disptedstal States
617 F.2d at 862. The privilege also protects comgatiins from attorneys to their clients that
“rest on confidential inform@on obtained from the client.”Tax Analysts v. IR217 F.3d 607,

618 (D.C. Cir. 1997), quotintn re Sealed Caser37 F.2d 94, 99 (D.C. Cir. 1984ee also

14



Mead Data Cent., Inc. v. U.S. Dep't of Air For&6s6 F.2d 242, 254 (D.C. Cir. 1977). In the
FOIA context, the agency is the “client” and the agency’s lawyers are the “attorneykéfor t
purposes of attorney-client privileg&ee In re Lindseyi48 F.3d 1100, 1105 (D.C. Cir. 1998),
citing Coastal States617 F.2d at 863.
C. FOIA Exemption 6: Legal Standard

Exemption 6 allows agencies to withhold ¥pennel and medicallés and similar files
the disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 5
U.S.C. 8 552(b)(6). The purpose of Exemption 6 is “to protect individuals from the injury and
embarrassment that can result from the unnegesisclosure of personal information.U.S.
Dep’t of State v. Wash. Post C456 U.S. 595, 599 (1982). To determine whether Exemption 6
applies, a court or agency must “weigh the ‘pay interest in non-disclosure against the public
interest in the release of the recordsl’épelletier v. FDIC 164 F.3d 37, 46 (D.C. Cir. 1999),
quotingNat’l Ass’'n of Retired Fed. Emps. v. Horn879 F.2d 873, 874 (D.C. Cir. 1989).

D. Most of the contested documentse asubject to withholding under FOIA
Exemptions 5 and 6.

After reviewing the contested recoridscamera the Court finds that some, but not all, of
defendant’s withholdings under FOExemptions 5 and 6 are justified.

1. The records described in paragraphs 6 and 7(D) of the Third Boseker
Declaration are exempt under FOIA Exemptions 5 and 6.

The documents described in paragraph six of the Third Declaration of John F. Boseker
are “summaries of GCO attorney notes” relgtia the four mattersbeled INV-01-06071, LER-
99-02724, LER-01-02812, and LER-01-05809. 3d Boseker Decl. § 6. Three of these four
summaries are identical to the “LCO Screen Shdescribed in paragraph 7(D) of the Third

Boseker Declaration, and so the Court will consider all of these documents togg#esid.
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1 7(D) (describing “[tjhree one-page screenshots which contain dated notes prepared and
maintained by the then-Legal Counsel’'s OfficeDefendant claims that all of these documents

are exempt under Exemptions 5 and®. 11 6, 7(D);see alsdef.’s Clarification [Dkt. # 53] at

1 (clarifying that defendant invokes Exemptiorfo all documents described in paragraphs 6
and 7(D) of the Third Boseker Declaration)lhe Court finds that all of these records are
protected from disclosure undether Exemption 5 or Exemption 6.

The documents related to the LBR-05809 and LER-01-02812 matters fall under
Exemption 5 because their contents are protected by the attorney-client privilege. Both files
reflect confidential communicatiortsetween defendant and its coeinwith respect to former
AUSA Jackson’s unauthorized practice of laBee Coastal State617 F.2d at 862. In addition,
the file related to LER-01-05809 falls under the deliberative process privilege because *it
reflects the give-and-take of the consultatigprocess™ with respect to the AUSA Jackson
situation. See Judicial Watch449 F.3d at 151, quotinGoastal States617 F.2d at 866.
Therefore, defendant properly withheld these records.

The documents related to the INV-01-06@#1d LER-99-02724 matters are exempt from
disclosure under FOIA Exemption 6. This exeraptprotects information lated to a person’s
employment status and employment history, whécthe type of information reflected in these
records. See Horner879 F.2d at 879)at’l Right to Work Legal Def. & Educ. Found., Inc. v.
U.S. Dep’t of Labqr828 F. Supp. 2d 183, 191 (D.D.C. 2011). But whether or not Exemption 6
applies depends on the balance between the privacy interest at issue and the public interest in
disclosure. Horner, 879 F.2d at 874. In the case of these records, the Court finds that the

balance favors privacy.
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The Court has already held that thereaisalid public interest in knowing how DOJ
handles the investigation of unlicensed attornegselst Mem. Op. at 15; 2d Mem. Op. at 9.
These particular records, however, contain persandlpotentially embarrassing details specific
to former AUSA Jackson’s employment tisdied little light on DOJ’s investigatiorSee Wash.
Post Co,456 U.S. at 599. Therefore, the Court firtdat the disclosure of these files would
constitute “a clearly unwarranted invasion” of former AUSA Jackson’s “personal privacy,” and
that defendant properly withheld these records, as \Bekbs U.S.C. § 552(b)(6).

2. The records described in paragraph 7(A) of the Third Boseker
Declaration are largely non-exensoid should be redacted and released

to plaintiff.

Paragraph 7(A) of the Third Boseker Dealson describes three “Legal Counsel Control
Sheets,” which are “one-page documents span8i@/2001 to 12/1/01, the contents of which
reflect the then-Legal Counsel@ffice intra-agency communitans” with respect to former
AUSA Jackson’s unauthorized practice of la@d Boseker Decl. § 7(A). Defendant contends
that these documents are exgrfrom disclosure under FOIA Exemptions 5 and 6. The Court
finds that FOIA Exemption 6 does not applythese documents, and that Exemption 5 shields
only portions of the documents.

First, Exemption 6 does not apply to theseuments because they are not “personnel,”
“medical,” or “similar” files. See5 U.S.C. 552(b)(6). Rather, by defendant’'s own description,
they are Legal Counsel Office communication devicgse3d Boseker Decl. § 7(A). The Court
finds that their disclosure would not “constitute a clearly unwarranted invasion of personal
privacy” and that Exemption 6 does not appBees U.S.C. § 552(b)(6).

Second, the Court finds that some of th#rimation contained in the Legal Counsel

Control Sheets pertaining to the LER-01-05808tter is protected by Exemption 5 because it
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reflects privileged attorney-client communication as well as defendant’s deliberative process.
But even if a record contains informationathis exempt from disclosure, any “reasonably
segregable” information in the record musl e released, 5 U.S.C. 8 552(b), unless the non-
exempt portions are “inextricabiptertwined with exempt portions.”"Wilderness Soc’y v. U.S.
Dep’t of Interior, 344 F. Supp. 2d 1, 18 (D.D.C. 2004), quotMgad Data Cent566 F.2d at

260. Here, the exempt portions of the fileg aeasonably segregable from the non-exempt
portions. Therefore, defendant is directed tease the Legal Counsebfitrol Sheets pertaining

to the LER-01-05809 matter with the following redactions in place:

(1) All text to the right of the word “DESCRIPTION” should be redacted from
both documents; and

(2) The final sentence to the right of the word “STATUS,” which is on the line
that starts with “8/23” and begins after the words “addl. info.,” should be redacted
from both documents.

The Court further finds that the Legal Coung&aintrol Sheet pertaining to the INV-01-06071

matter does not contain any privileged mfation and should be released in full.

3. The record described in paragraph 7(B) of the Third Boseker
Declaration is exempt under FOIA Exemption 6.

The record described in paragraph 7(B}he Third Boseker Declaration is a two-page
letter with a six-page attachment from the EOUS@&nior Counsel to the Director to former
AUSA Jackson that “detail[s] a proposed advessgloyment action to be taken” against Ms.
Jackson. 3d Boseker Decl. § 7(B). The Court fthas this record is protected from disclosure
in its entirety by FOIA Exemption 6. Althoughere is a valid public interest in knowing how
defendant handled its investigan of former AUSA Jackson’snlicensed practice of law, the
privacy interest at stake with this particular record outweighs that public interest because this

record details a specific propmh adverse employment action against Ms. Jackson that sheds
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little light on defendant’s handling of the investigation in this case. Revealing the details of this
record would constitute “a clearly unwarranted invasion” of former AUSA Jackson’s “personal
privacy,” see5 U.S.C. 8§ 552(b)(6), and would do little advance the public interest. Therefore,
the record was properly withheld under Exemption 6.

4. The record described in paragraph 7(C) of the Third Boseker
Declaration is exempt under FOIA Exemptions 5 and 6.

The record described in paragraph 7(C) of the Third Boseker Declaration is an LCO
“Employee Relations” form that consists of a “[o]ne-page, intra-agency document prepared and
maintained by the then-Leg@lunsel’'s Office summarizing ewadce and factual aspects of the
investigation . . . , [and] analysis and thotsghespecting actions camplated to be taken
regarding AUSA Jackson’s ‘unauthorized preetof law.” 3d Boseker Decl. { 7(C). The
Court finds that this record is exempt fronsaosure under FOIA Exemptions 5 and 6. First,
the document reflects privileged attorney-client communications and “the give-and-take of the
consultative process.”See Judicial Watch49 F.3d at 151, quotingoastal States617 F.2d at
866. And, second, the document contains personailslspecific to forrer AUSA Jackson that
would do little to advance the undensting of how defendant inviégates unlicensed attorneys,

either in this case or in general. Theref the document was properly withheld.
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CONCLUSION

For the reasons stated above, the Court will once again remand this matter to DOJ for
further action consistent with this opinion. Ded@nt is again directed to conduct an adequate
search and to produce all segregable non-exenigtmiation to plaintiff that is responsive to
categories two and three of plaintiff's FOIAqueest, or to submit a supplemental declaration
demonstrating that it has complisvith its duties under FOIA. Defendant is also directed to
release the documents described in paragraph af(&je Third Boseker Declaration, subject to

the redactions described in this opinion. A separate order will issue.

74%4 T —
U

AMY BERMAN JACKSON
United States District Judge
DATE: September 23, 2014
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