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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHIRLEY M. MILES,
Plaintiff,
V. Civil Action No. 10-2092(ESH)

JOHN F. KERRY, in his official capacity as
Secretaryof State,

j—
N e N N N N N ~—

Defendant.

MEMORANDUM OPINION

Plaintiff Shirley M. Miles isan African-American female who was formerly the head of
an entity known as “Internal Review and Ogiienas Research” (“IROR”) in the Department of
State’s Bureau of Overseas Buildings Operat(6@80”). She brings this action against John
F. Kerry, in his official capacity as Setary of State (“Defedant”), alleging race
discrimination, sex discrimination dmetaliation in viol&ion of Title VII of the Civil Rights Act
of 1964, 42 U.S.C. § 2000e-16. (Secondehsed Compl. 1 37-59, Aug. 7, 2012 (*2d Am.
Compl.”).) Defendant has filed a motion fomsmary judgment. (Def.’s Mot. for Summ. J.,
Oct. 16, 2012 (“Def.’s Mot.”).) For the reasons stated herein, defendant’s motion will be granted

in part and denied in patt.

Y In ruling on defendant’s motion for summangigment, the Court has considered the
following: Defendant’s Memorandum of Poirgad Authorities in Suppt of its Motion for
Summary Judgment, Oct. 16, 20@Ref's Mem.”) [ECF No. 21]; Defendant’s Statement of
Material Facts Not In Genuine Dispute,tO16, 2012 (“Def.’s Facts”) [ECF No. 21];
Defendant’s Exhibits in Suppoof Defendant’s Motion foSummary Judgment, Oct. 17, 2013
(“Def.’s Ex.”) [ECF No. 22-1 to 22-5]; Platiff’'s Opposition to Defendant’s Motion for
Summary Judgment, Feb. 25, 201BI(*s Opp.”) [ECF No. 29]; Plaintiff's Response to
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BACKGROUND
FACTS

OBO is the State Department bureau respémédr building and maintaining facilities
overseas for the conduct of U.S. diplomacy,udeig embassies and consulates, office buildings
and residences. (Def.’s Facts 11 1, 4.)QdBst hired plaintiffin September 2002 as a
“nonsupervisory management analyst” in“fanagement Support Division” (“MSD”). 1d. 1
4.) In January 2003, then-OBO Director, Gen@iadrles Williams, selected plaintiff to head
IROR, an entity he had created in 2001 to conthietnal reviews that would provide him with
“independent assessments of programpgrations and personnel matterdd. {1 2, 5 (internal
guotations omitted).) External reviews of OBvere carried out by the State Department’s
Office of Inspector General (“State OIG”) atite Government Accountability Office (“‘GAQ”).
(Id. § 3.) For the duration of Williams’ tenure@BO Director, plainff reported directly to
him, as did the heads of two “divisionglie “Information Resource Management Division”
(“IRM”) and the “Management Support Division” (“MSD”).Id. 1 5.)

Plaintiff was initially the on} person assigned to IROR, lslite was given the authority
to hire staff, which she did. (Def.’s Facts {P4.s Facts { 4.) During ikperiod plaintiff's “job

title” and “position descriptionthanged twice. First, upon haove to IROR, her job title

Defendant’s Statement of Material Facts NoGienuine Dispute and &htiff's Statement of
Genuine Issues, Feb. 25, 2013 (“PResp.” (pp. 1-25) and “Pl.Racts” (pp. 25-36) [ECF No.
29-1)); Plaintiff’'s Exhibits in Support of @position to Summary Judgment (Exhibits 1-35), Feb.
25, 2013 (“Pl.’s Ex.”) [ECF Nos. 29-2 to 29-6]¢etibeclarations of Shey Miles (“Miles’

Decl.”), Jane Loyer (“Loyer Decl.”) and Shaaa Wright (“Wright Decl.”) [ECF Nos. 29-7 to
29-9]; Deposition Transcripts froisaias Alba (“Alba Dep.”), Shey Miles (“Miles Dep.”) Jurg
Hochuli (*Hochuli Dep.”), Richard Shinnick (“Stmick Dep.”) and Ramsey Stallman (“Stallman
Dep.”) [ECF No. 29-10 to 29-15]; DefendanReply In Support of Motion for Summary
Judgment, May 7, 2013 (“Def.’s Reply”) [ECFoN34]; Defendant’'s Response to Plaintiff's
Statement of Genuine Issues, May 7, 2013 (“B&esp.”) [ECF No. 34-1]; and Defendant’s
Exhibits to Reply (Exhibits 51-53“Def.’s Ex.”) [ECF No. 34-2].
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changed to “program analyst,” and she waggagsl a new position deggtion. (Def.’s Facts 11
5, 6; Pl.’s Facts 1 3.) Then, in July 2006, loér fitle changed to “supeasory program analyst,”
and her position description was revised. (Befacts | 7.) Despite differences among her
various job titles and position degxtions, each position plaintifield was classified as GS-14,
with no promotion potential.ld. 1 4-7.)

The events that precipitated the curiddigation began in January 2008, when Richard
Shinnick replaced Williams as OBO Director éate OIG initiated its first inspection of OBO
in 15 years. Ifl. 1 8.) State OIG “conducts periodic iesfions of State bureaus to determine
whether they are achieving departmental poliggedives, efficiently managing resources, and
implementing adequate controls to ghiagainst waste, fraud or abuseld. The OIG’s final
report, which was released in August 2008, idiex several problems with OBO’s “unorthodox
and overly complex” organizationstructure, noting the fact thawo divisions (MSD and IRM)
reported directly to the OBO [Rictor instead of to an “executive director” or “principal deputy
assistant secretary.” (Ddfx. 3, at 5 (“OIG Report’J; Def.’s Facts 1 9-10.) The OIG Report
also found fault with the Williams’s managemstyle, the “secretive” nature of IROR’s work,
and “inaccuracies” in IROR’s work produeihd recommended that OBO “develop a mission
statement and formal operating procedures feictinduct of [IROR’s] atvities” and “provide
[IROR] office personnel witlhe requisite training to plerm its oversight function.® (OIG

Report at 6-7; Def.’s Facts 1 11-13.)

2 The OIG Report erroneously stated that therftdn Resources Divisid(HR”) also reported
directly to the OBO Director. (&.’s Facts | 10; Pl.’s Resp. 1 10.)

® Plaintiff disputes the accuracy of OIG’s corsibins, but not that the language appears in the
OIG Report. (Pl.’s Resp. 11 9-12.)



After receiving the 2008 OIG Report, OBO &stor Shinnick made several changes that
affected IROR and plaintiff. (Def.’s Facts {1t4a¥.) First, Shinnicklecided that IROR would
no longer report directly to him.d; 1 20.) He consulted with the head of the Resource
Management Division (“RM”), Jorg Hochudisking him where he thought IROR should be
moved. (d.; Def.’s Ex. 12.) Hochuli recommdad that IROR be moved into RMexplaining
his reasoning in a memo to Shinnick:

Per your question as to where thernal Review and Operations
Research (IROR) entity would best fiitin OBO organizational structure. |
believe that RM is the logal office to assume [the BR] function. Historically,
the Resource Management Office (RM) had such a function within the Policy
and Programming Division (RM/P). RMI® currently overseeing the Federal
Managers’ Financial Integrithct (FMFIA) managemertontrols audit. With
[its] financial audit program, and morecently the Department’s increased
emphasis on A-123 Internal Controls ondicial Transactions, the Financial
Management Division (RM/FM) is alseeavily involved in such internal review
functions.

Accordingly, |1 would recommend thtte IROR function be placed in the
RM office with reporting responsihiies through the RM Managing Director.
This realignment in no way prevent&tbirector from requesting audits and
reviews to be performed through a taskinght® RM office. It would also allow
for the synergy as RM is also respites for coordination of OIG and GAO
audits, responding to stakeholdersgfuests for information, performing
financial audits overseas, FMFIA managmnt controls reviews, A-123 reviews,
and interfacing with Charleston oretbepartment’s audited Financial
Statements.

Within RM, the IROR functiomill report to the Deputy Managing
Director, allowing it to perform reviewhroughout the organization as well as
within RM.
(Def.’s Ex. 12, at 1-2.) Shinnick followed Elouli's recommendation and moved IROR into RM

and directed plaintiff to repbto RM’s deputy managing director, Ramsay Stallman. (Def.’s

* Hochuli’'s actually believed that IROR shduontinue to report to the OBO Director to
maintain its independence, but Shinnick had dliyeaajected that option. (Pl.’s Resp. § 20; Pl.’s
Facts 1 17.)
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Facts 11 20-21.) At the same time as he MdROR, Shinnick movethe two divisions that
had been directly reporting to him, MSBdalRM, under a newly created “Office of the
Executive Director.® (Id. 1 18.) Shinnick also madevgeal non-structurathanges that
affected plaintiff. He “cut back on the numlaerd size of weekly meeags,” discontinuing the
“top team” meetings that the former OBO Di@chad held each Friday afternoon and informing
plaintiff and the division heads that they wartelonger required to atid project performance
review, cross-cutting arsenior staff meetings.(ld. 1 19.)

Although the changes describalobve took effect in August 2008 or shortly thereatfter,
OBO did not submit its request for approval of streictural changes to the State Department’s
Bureau of Human ResourcesSgate HR”) until January 29, 2069(Def.’s Ex. 19 & Pl.’s Ex. 9

Def.’s Facts 11 22, 26.) By that time, OBO hadided to propose that IROR be reclassified as

> At the time these changes took place, the lnéade division (IRM) was Robert Clarke, a
white male; and the head of the other divigiglsD) was Roberto Coquis, a Hispanic male.
Both Clarke and Coquis were GS-15's. (Defr&cts 1 18; Pl.’s Resp. 1 18.) Shinnick also
moved OBO’s Human Resources Division (“HRif)der the Office of the Executive Director.
The head of HR was Carmen Montgomery, and&in-rAmerican female. (Def.’s Facts | 18.)

® Although at the time plaintiff expressed lagproval of IROR’s move into RM, she now
maintains that she did so only because it “was a done deal” and that she was trying “to make it
work.” (Pl.’s Resp. 1 21g{oting Miles Dep. at 135-37).)

’ At the same time, OBO sought approval to chatg®rganizational structure nomenclature to
match” the rest of the State Department. (BeExs. 19-20.) As applied to OBO, that meant
that the Bureau (OBO), was headed by a Dire@binnick), under whickhere are Directorates
(e.g, RM), which are headed by a Deputy Directg( Hochuli), followed by Officesd.g,

RM/P or the “Office of the Executive Directprwhich are headed by Office Directoesd,

Alba), followed by Divisions, Branches, Sectionl l@aded by Chiefs) and then Staff, which is
headed by a Supervisor. (Def.’s Ex. 20; Atis 31.) Also, by that time, IROR’s name had
changed to “Internal Reviews” (“IR”), but the Cowrill follow the parties’ lead and continue to
refer to it as IROR, although it should be noted thiatreferred to as IR in several exhibits
which have been quoted herein.

8 Several of plaintiff's exhibits arduplicates of defendant’s exhi Where that is the case, the
first citation will include both exhibit numbersut thereafter the Court will cite only to
defendant’s exhibit number.



a “division” that would report tthe Office of the Executive Dector. (Def.’s Ex. 19.) IROR
did not meet the State Department’s requiremenie tdassified as a “division,” so OBO also
requested a waiver ofdke rules as applied to IROR. (DsfEx. 19; Def.’s Facts 11 23; Pl.’s
Facts 1 13.) In seeking the m@r, OBO described IROR as Sgparate functional group within
OBO for eight years,” which “should remaimstinct entity, because it has an oversight
function within the bureau; it conducts independand objective revievand analysis of the
Bureau’s operations,” and “[[i]n order to conduatich of the research, it often interacts with
Bureau senior management, which is bastlitated by a Division stus and by a Division
Chief.” (Def.’s Ex. 19, at 3; Dé& Facts { 26; Pk Facts § 13.)

On February 11, 2009, State HR notified @Bhat, after reviewing OBO’s “final
realignment organization charts” and the “waixkexjuests,” it hadancluded that “[IROR]
should be organized as a Staff, adtivision.” (Def.’s Ex. 20 & PIs Ex. 11, at 1-2; Def.’s Facts
11 27, 50.) State HR further “recommaged] that the IR Staff bglaced with the RM Office of
Policy and Program Analysis [RM/P] or withe RM Deputy Director [Hochuli]” because
“[p]lacement with the Executive Dactor is inappropriate due #oconflict of interest when
reviewing HR, Management Support [MSD], oMPoperations.” (Def.’s Ex. 20, at 2; Def.’s
Facts 1 27, 50; Pl.’s Facts 1 14.)

Although neither Shinnick nor Hochuli beled there would have been an unavoidable
conflict of interest if IROR reported directly tbe Executive Director (Pl.’s Facts 1 15-16),
Hochuli decided that, effective March 2, 2009, IR@Buld be incorporated into RM/P as a
Staff. (Def.’s Ex. 21 & Pl.’s Ex. 8; Def.’s Fac§28.) With IROR part of RM/P, plaintiff would
report to RM/P’s Director, Isas (“Cy”) Alba. (Def.’'s Fact 1 28.) On February 23, 2009,

Hochuli sent a memo to plaintiff, Alba, andafiinan, who by then had moved into the position
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of Executive Director, notifying them of higdsion to move IROR into RM/P and asking
plaintiff to “work with [Stallman] and [Alba] tensure a smooth transition.” (Def.’s Ex. 21.) In
that memo, Hochuli explaidehis decision as follows:

Following [State HR’s] recommendation, IMeadecided to incorporate IROR into
RM/P. Further since RM/P has an GNbffice support staff], the office support
position currently in IR will be reassigmé¢o the EX Director which does not
currently have an OMS and needs the support.

(Id.) That same day, plaintiff sent a memdHimchuli questioning hidecision and explaining
the reasons for her objection to moving IROR into RM/P:

| am not comfortable at this time to vkafor CY Alba. An important reason is
that my talented staff has been in dans upheaval now for over a year. . ..

My staff has been very rattled by alethnexpected changes. . . . Additionally,
there is the added worry tife delicate situation wit@Y’s dubious reputation for
managing women working for him. CY ksiown to be openly critical of IR. |
need to wait out the results of the desk audit. These constant changes in my
program put my promotion in great jeoggr | want to stay put for now. . . .

You mentioned in your memo that placementhe EX is inappropriate due to
conflict of interest when reviewing HRISD, or IRM operations. IR is the
bureau’s oversight apparating]] reviews and analysis. Most importantly, there
is an inherent conflict of interesttilR being placed under RM period. IR
should report directly to the heafithe bureau as it was previously.

| am requesting that IR be placedck under the Director of OBO.
(Pl’s Ex. 34, at 1-2.) The move took effastcontemplated on Mdr@, 2009. (Def.’s Facts
28.) On March 5, 2009, Hochuli sent amwrandum to plaintiff which stated:
This is in response to your merdated February 23, 2009. Although | understand
your concerns, the realignment is fogitenate business reasons and is moving
forward as planned. The realignmentRfto RM/P is effective March 2, 2009.
| appreciate your cooperation in makingstmove a success. Please note that
failure to move as requested may resullistiplinary action. | trust that such

action will not be necessary, however.

(Pl’s Ex. 13, at 22.)



During the same time period as OBO wagkimg organizational changes, plaintiff was
seeking a promotion to GS-15, which she beltkethat former OBO Director Williams had
promised her. (Def.’s Facts {1 35-49; Pl.'sRd[] 35-49.) Plaintifivas pursuing two possible
avenues to obtain her promotion. (Pl.’s F&6t8-10; Def.’s Resp. 1 8-10.) First, she was
working with Stallman and others on a propdsalthe reorganization of IROR, which would
make the head of IROR a GS-15 positio(Def.’s Ex. 38 & PI.’s Ex3, at 1-2; Pl.’s Facts 1 8-
12.) That proposal was finalized and submittethéclassification staff at State HR for review
on October 28, 2008. (Def.’s Fact8] at 1.) According to Stallam, plaintiff would have to
“compete” for the new GS-15 position against otly@plicants because the position description
was based on “projected,” not current dutidd.) (At the same time, plaintiff requested a “desk
audit,” to see whether the woske was already doing entitledr to a GS-15 classification
based on an “accretion of duties.” (Def.’s Ex. Déf.’s Facts | 48; Pl.'s Resp. { 48.) Once
plaintiff confirmed that she wanted to pursudesk audit, the IROR ogganization proposal was
put on hold. Plaintiff's request for a desk audit was forwatdettate HR on February 5, 2009,
but the desk audit did not commence until after IRQRove into RM/P. (Def.’s Ex. 47; Def.’s
Facts 1 48, 49.) When it was finally compdkite the late summer of 2009, the desk audit
results did not support reclassdtion of plaintiff's position taGS-15. (Def.’s Facts  51.)

Following IROR’s move into RM/P, plaintif job changed in a number of ways. First,
Alba decided that a new positionsdeiption was needed for plaifithow that IROR was part of

RM/P. (Def.’s Facts 1 53.) On July ZM09, he submitted his proposed position description

® OBO previously submitted a request to reorgati@@R and to reclassify plaintiff's position as
a GS-15 in November 2007. (Def.’s Facts 1 38, )atUpon its initial rgiew, the classification
staff at State HR concluded thhe request was not supportabléd.)( Before a final decision
issued, Shinnick withdrew the request asas did not reflect IROR move into RM. id.)
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(“PD”) to State HR for review (Def.’s EX0), and on November 5, 2009, State HR gave its
approval of the PD. (Def.’s Ex. 42; Def.’aéis | 53; Pl.’'s Resp.  53; Pl.’s Facts 1 36.)
Plaintiff only learned that hggosition description had beenastged on December 2, 2009, when
she received a “Notification of Personnel Actiahail. (Pl.’s Ex20.) Although the new PD
made no change to plaintiff's GS-14 grade lekaliffered from the prior PD in the following
ways: (1) in “Major Duties and Responsibilitiegie new PD stated that IROR’s reviews and
analyses would be assigned by the RM/P Offiae®or (Alba); (2) in “@ganizational Setting,”
the new PD stated that plaintiff's positiia accountable to a GS-15 position,” whereas her
previous PD reflected that she reported t&ES or higher levegdosition,” and (3) in
“Supervisory/Managerial AuthogitExercised,” the new PD speeifl that Alba was responsible
for approving decisions regarding IRORféing levels, resource allocation, and the
methodologies for achieving work goals and objesiv(Pl.’s Resp. 1 53-56; Pl.’s Facts {1 36-
39.) The changed position description took effect on December 6, 2009.

Alba also took several actiotisat plaintiff perceived asnfair and unwarranted. For
example, he assigned work directly to onglaintiff’'s subordinates, Ken Feng (Asian male),
rather than assigning the warkIROR and letting plaintiffiecide to whom it should be
assigned. (Pl.’s Ex. 16.) Later, on OctoBg, 2009, Alba notified plaintiff that her
“supervisory and COR responsibilities” owegng were being removed based on Feng’s
allegations, as described by AJlhat plaintiff “attempted to bully him into making a false
statement, that [she] engaged in retaliaticairagj him, and that the supervisor/employee
relationship between the two of [th¢ has deteriorated to such anacceptable level that he can
no longer continue to work effectively.” (PIEx. 27, att. 1.) In her annual performance

reviews, Alba rated plaintiff as “Fully Sat&ftory,” yet prior to IRDR’s move into RM/P,
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plaintiff consistently earned perimance appraisals at the “Gtanding” level, including one
from Shinnick for the eight month time period in 2008 that he supervised her. (Def.’s Ex. 24 &
Pl.’s Ex. 17; Miles Decl. § 6) When Albagwided plaintiff with her performance review for
2009, she questioned how he could provide htr avreview having never given her work
elements or a mid-year review. (Pl.’s Ex. 29, &it. Alba also directeglaintiff not to contact
certain offices and individuals without his “specific authorization” even though she believed that
such contacts were required by heripias description.” (Pl.’s Ex. 29.)

Finally, after the move into RM/P, IROR’s workload declined to the point where there
was not enough work to keep plaintiff or her staff bffsyDef.’s Facts  5PI.’s Resp. 1 59;
Pl.’s Facts 11 26-28.) The parties disgutecisely how many reviews or audits IROR
performed prior to and after the move into RM#Bt agree that the overall number significantly
declined. (Def.’s Facts 1 59;.BIResp. 1 59; Pl.’s Facts § 2&)aintiff began complaining
about the lack of work shortlytef IROR’s move to RM/P. (P$.Facts { 31.) She complained
to both Hochuli and Alba and, eventually, te tew OBO Director, Adam Namm. (Pl.’s Facts
1 31; Pl.’s Ex. 16.) Over the next several yeplantiff repeatedly rguested, without success,
additional work and suggested projects for IRGRL.’s Exs. 16 & 28, att. 2; Pl.’s Facts | 31.)
When vacancies developed within IROR, pldimequested, but was not given, permission to
fill them. (Pl.’s Facts 11 31; Def.’s Regp31.) By 2011, IROR had only two employees other
than plaintiff, even though there was dfstailing of eight. (P’s Facts § 32.)

In the fall of 2010, State OIG began its “Qailance Follow-up Review” of OBO. (Pl.’s

Ex. 26 (“OIG Compliance Report”); Def.’s Facf 57.) The OIG’s Compliance Report, which

9 The parties agree that neitt&finnick, Hochuli, nor Stallman anticipated this decline (Pl.’s
Facts 11 10-12), but disagragto why it occurred.SgePl.’s Facts {1 26-29; Def.’s Resp. 11
26-29.)
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was issued in May 2011, concluded that OB@swubstantially in compliance with the
recommendations in the [OIG Report]” and thajnternal reorganization and changes in senior
leadership have improved interactions betwee®@Bd Department of State entities and other
agencies.” (OIG Compliance Report at 1.jtiWespect to IROR, the reviewers interviewed
Alba, Hochuli, Stallman, Feng and Warringtttete” Brown, another IROR staff member.
(Pl’s Facts 1 41; Pl.’s Ex. 35.) Based bage interviews, they included the following
observations in their report:

According to OBO and the IR directorgtivorkload in IR is insufficient and

uneven; consequently, staff is not ajwdully employed. The OIG notes that

given recent U.S. Government Accounti#épiOffice reviews of OBO’s activities,

OBO'’s overseas financial review progratme OIG’s OBO inspection and this

compliance follow-up review, the need faternal IR reviews has apparently

diminished.

At the same time, OBO told the OIG [rew] team that otheanalysts in the

Office of Policy and Program Analysis [RM/P] are sometimes overworked as a

result of staffing shortages. Toléace the workload more effectively, on

occasion, the IR staff has beesigaed non-internal review work.
(OIG Compliance Report at 9-10.) The repprecommendation was that OBO “should abolish
the separate internal reviewriction and assign its staff membtryother [OBO] offices in order
to distribute the workload more equally among all the analy$@IG Compliance Review at
10; Def.’s Facts 1 57, 60; Pl.’s Resp. 11 57-60.July 2011, OBO notified State OIG that it
“agrees with [its] observation that, given tieeent U.S. Government Accountability Office
reviews of OBO'’s activities, OBO’s financiedview program, and the OIG’s OBO inspection
and Compliance Follow-up Review, the need forrmaIR reviews is limited” and, thus “agrees
with OIG’s recommendation to abolish [IROR](Def.’s Ex. 50 & PI.’s Ex. 24, at 1; Def.’s
Facts 1 61; Pl.’'s Resp. { 61;'PFacts 1 40.) In Novemb2011, plaintiff was reassigned to a

non-supervisory GS-14 position as a “senior mamesge and program analyst” within RM/P.
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(Def.’s Ex. 44; Def.’s Facts { 6Pl.’s Facts 1 40, 54.) In Jamypaf 2012, IROR was officially
abolished.

Il. PROCEDURAL HISTORY

On February 25, 2009, two days after shenledrthat IROR would be moved into RM/P,
plaintiff initiated EEO counseling(Pl.’s Ex. 13; Def.’s Facts@2; Pl.’s Facts {1 57-59.) The
report completed by the EEO Courtgehdicates that the immeate impetus for the counseling
was an exchange that plaintiff had w&hinnick on Februar24, 2009, during which he
“publicly bullied” her. (Pl.’sEx. 13.) According to the EEOpert, plaintiff believed that she
was being harassed and otherwise discriminatashsigoy Shinnick and others because she was
a “female in a predominately male work environmentd.)( She told the counselor that she was
“uncomfortable with her chaiof command, all males, as steels these individuals support Mr.
Shinnick’s actions.” Ifl.) The EEO report also states thatipliff complained that she had been
“promised” a promotion to GS-15 within OBlGut that “her chain-e€ommand is not honoring
that promise.” Id.) Plaintiff told the counselor thatehrelief she sought 8aa promotion to GS-
15 and to “[h]alt plans to move hi report to Isaias Alba.”lq.)

In an attempt to informally resolve plaffis complaint, the EEO counselor met with
Stallman, Shinnick and Montgonyeibut not Hochuli or Alba. I¢.; Def.’s Facts § 63.) During
these discussions, the EEO counselor was made aware of OBOsresrganizations, the
possibility that IROR would be assignedew GS-15 position, and plaintiff’'s ongoing desk
audit. (Pl.’s Ex. 13.) After plaintiff received the March 5, 2009 memo from Hochuli, she
provided a copy to the EEO counselor and “egpeed concern that the memo was a retaliatory
move due to her pending discrimination complaintd.)( Based on her discussions with

plaintiff and others, the EEGanselor concluded that infoathresolution of plaintiff's
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complaint was not possibleld() She issued her final reportpag with a notice to plaintiff that
she had the right to file a foahdiscrimination complaint.ld.; Def.’s Facts { 64.) The notice
stated that the EEO counselor had investigttedllegation of “hostile work environment
harassment based on the fact that [plainsffemale in a predominately male work
environment,” and that the March 5, 2009 lettenfrHochuli, citing possie disciplinary action,
was “an effort to retaliate agest her as a result of her pendgligcrimination complaint,” and
included boilerplate language aslvig her that she “must limit any formal EEO complaint . . . to
those matters you discussed with me, or todikeelated matters (that is, matters which are
directly related to those mattess which are unmistakably derived from those matters discussed
with me).” (Pl.’s Ex. 13.)

On March 25, 2009, plaintiff filed a formebmplaint of discrimination with the State
Department’s Office of Civil Rights, allegingter alia, that she had “been subjected to a hostile
work environment and harassed based on the fatt #m a female and of black origin in a
predominately male work environment”; tlsdite was “uncomfortable with her chain of
command who are all males, and feel these iddals support Mr. Shinnick’s actions against
me and have a bias against women as co-equl#t’she had been “@e[d] several rungs down
the pecking order”; and that shad been “the only black feean senior management who
reported directly to Shinnick, but [she] was derdaaad humiliated.” (Pl.’s Ex. 14; Def.’s Facts
1 65; Pl.’s Facts {1 61-62.) dlelief she requested includedrfjmediate removal of [IROR]
from under RM and placed back under the new Director of OBO.” (Pl.’s Ex. 14.)

On April 10, 2009, the State Department’s €dfof Civil Rights sent plaintiff a letter
advising her that it had “identifiethe following specific allegations for investigation”. (1) race

and sex discrimination based upon the removal of her duties and respiesilfil) race and sex
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discrimination based upon the denial of a pption; and (3) race argkx discrimination and
reprisal based on a hostile work environme(l.’s Ex. 15; Pl.’s Facts 65.)

In October 2009, plaintiff requestachearing before the EEOC on her pending
complaint. (Pl.’s Facts 1 66.) On November 6, 2009, January 13, 2010, and April 1, 2010,
plaintiff asked the administrative law judge gssd to her case to amend her complaint to add
new claims of discrimination andpesal that were “like or related to” her pending claims. (PIs.’
Exs. 27-29; Pl.’s Facts Y 66.) atitiff sought to include claimelating to the following: (1) the
October 22, 2009 removal of her “supervisory &@R responsibilities” over her subordinate
Feng; (2) IROR’s “not receivingssignments from her supervistsaias Alba”; (3) her “not
being given work elements, a performance paa mid-year review”; (4) her “not being
allowed to recruit and hire staff for her offic€3) her new PD, which was issued “without her
knowledge” and “d[id] not appear to suppprer] grade”; (6) her March 10, 2010 performance
appraisal that rated her asIfusuccessful,” although “she ha[d] not been given work elements,
a performance plan or a mid-year reviewtfte rating period (March 2, 2009 — December 31,
2009)” and she “ha[d] not been given assignmbgtier supervisor”; (8) her supervisor’s
refusal “to allow her to fill vacancies in her @#’; and (9) her supervisor’s directive that she
“not to contact certain officeand individuals without his fgecific authorization’ which
contact[s] are required by her Positidascription.” (Pl.’s Exs. 27-29.)

On July 19, 2011, after learning of OBQO’s d#an to abolish IRORplaintiff initiated a
second round of EEO counselinggiohing that the decision to dixh IROR was another act of
race or sex discrimination or retaliation. (Def.)s B7.) Plaintiff further @imed that “[p]rior to
the decision to abolish her work unit, . . . mgerent engaged in a pattern of discriminatory

behavior by prohibiting her office from conding management controls reviews” and by
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“fail[ing] to provide her officewith adequate work, even when sufficient work was available.”
(Id. at 2.) As a remedy, plaintiff sought for IROtR be retained and/or reconstituted, permitted
to fully staff-up, and given meaningful job assignments” and that “IR report directly to the
Deputy Director of OBO, rather thdhe current management chainltl.(at 3.) The counselor
contacted Hochuli and Albald( at 4.) Hochuli responded the counselor’s inquiry by
providing a copy of the OIG Compliance Refpand his July 15, 2011 memo accepting the
recommendation to abolish OBOd.)] Alba responded that lvensidered Hochuli’s response
to be the official OBO responseld.)

Plaintiff filed her initial complaint ifiederal court on December 9, 2010, claiming race
discrimination (Count I), sex discrimination (Coubt race plus sex discrimination (Count Ill),
and retaliation (Count V), each claim based'@me or more” allegedly discriminatory or
retaliatory actions that ocoed between August 2008 an@&mber 2010. (Compl., Dec. 9,
2010 [ECF No. 1].) She has since amendedbeplaint twice, each time with defendant’s
consent, to add actions that occurred aftecdnber 2010 and to withdraw the claim that she
had been denied a promised promotion to a GS-15 grade posieerirst Am. Compl., Sept.
21, 2011; 2d Am. Compl., Aug. 7, 2012).

As amended, plaintiff's complaint allegestishe was discriminated against on the basis
of her race or sex or both when defendant

reassigned her to a new GS-14 Position Description; placed several layers of

supervision between her and the OBOebior; removed plaintiff's job duties,

including some of her supervisory duties;lassified her as ‘staff’; failed to give

IROR adequate work; prevented plirfrom filling vacancies in IROR,;

prohibited her from attending senior mgament meetings; transferred the work

of IROR to a former subordinate phlintiff's; reassigned plaintiff's

administrative assistant; denied plaintifserved cash awards; mischaracterized

plaintiff's performance in her annugbpraisals; removed privileges associated
with being a senior manager; and harrhedopportunities for future promotion[,]
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. and abolished IROR (now called “IR”), along with plaintiff's position as head
of that group, and reassigned her twa-supervisory Senior Analyst position.

(2d Am. Compl. 11 38, 44, 50.) The complailleges that she was retaliated against for
engaging in protected &aty when defendant

removed plaintiff's materially significarob duties, including some of her

supervisory duties; failed to give IRGRlequate work; prevented plaintiff from

filling vacancies in IROR; &insferred the work of IROR a former subordinate

of plaintiff's; failed to gve plaintiff work elements, a performance plan, or a mid-

year review; prevented plaintiffdm carrying out her job duties; []

mischaracterized plaintiff's performaniteher annual appraisalsl[,] . . . [and]

abolished IROR (now called “IR”), alongitiv plaintiff's position as head of that

group, and reassigned her to a non-suipery Senior Analyst position.
(2d Am. Compl. 1 56.)

After the completion of discovery, defemddiled the pending motion for summary
judgment.

ANALYSIS

A district court may grant summary judgmenty if “the movant shows that there is no
genuine dispute as to any matefadt and the movant is entitled to judgment as a matter of
law.” Fed. R. Civ. P. 56(afinderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986). A
“material fact is one that ‘might affect the outcome of thewuiter governing law. " Talavera
v. Shah 638 F.3d 303, 308 (D.C. Cir. 2011) (quotigderson v. Liberty Lobby#77 U.S. at
248). For a dispute about a matefact to be “genuine,” the evidence must be such that “a
reasonable jury could return a verdict for the nonmoving padynderson v. Liberty Lobby#77
U.S. at 248. In ruling on a motion for summaugigment, a court must “view all facts and draw

all reasonable inferencesfewvor of the nonmoving party.Brosseau v. Hauge®43 U.S. 194,

195 n.2 (2004)Youngberg v. March676 F.3d 1114, 1117 (D.C. Cir. 2012). A court should
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grant summary judgment only if “no reasonablg jcould reach a verdict in [the non-moving
party’s] favor.” Jones v. Bernank®&57 F.3d 670, 674 (D.C. Cir. 2009).

Based on plaintiff's response to defendanotion for summary judgment, it appears
that the contested issues are whether defendantitked to summary judgent on (1) plaintiff's
discrimination claims that relate to the realiggmhof IROR into RM/P and the abolishment of
IROR; (2) plaintiff's retaliation claims that relate the abolishment of IROR; and (3) plaintiff's
retaliatory hostile work environment clairh(Pl.’s Opp. at 21, 28, 35-36.) Defendant argues
that it is entitled to summarugigment on plaintiff' gliscrimination claims because: (1) plaintiff
failed to administratively exhatuany claim based on the realigant of IROR into RM/P; (2)
the realignment of IROR into RM/P was rast “adverse employment action”; and (3) the
realignment of IROR into RM/P, the abolishmentROR and the reassignment of plaintiff to a
non-supervisory position description were ati@ts taken for legitimate, non-discriminatory
reasons that plaintiff cannehow are pretextuaDefendant argues thatis entitled to summary
judgment on plaintiff's retaliation claims because (1) the abolishment of IROR and the
reassignment of plaintiff to a non-supervisposition description were actions taken for
legitimate, non-retaliatory reasotit plaintiff cannot show apgretextual; and (2) plaintiff's
retaliatory hostile work environment fails becaiisgas raised for the first time in her response
to defendant’s motion for summary judgment aneneif considered, would fail on the merits.

l. EXHAUSTION OF ADMINISTRATIVE REMEDIES

Before bringing suit under Title VII, a pfdiff must timely exhast her administrative

remedies.See42 U.S.C. § 2000e-16(djarris v. Gonzales488 F.3d 442, 443 (D.C. Cir. 2007).

1 As explained herein, the issues beforeGbert have narrowed because plaintiff does not
contest that defendant is entitledstammary judgment on certain clairseg infranotes 12, 14,
16, while defendant does not rebuttaa of plaintiff's arguments See infranote 13.
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For a federal employee, administrative exhaustagjuires the employee to seek informal pre-
complaint counseling “within 45 days of the allegedly discriminatory act” “in order to try to
informally resolve the matter,” and to limit asybsequent formal EEO complaint to “only the
claims raised in pre-complaint counseling (or issuedaims like or relatkto issues or claims
raised in pre-complaint counseling)See29 C.F.R. 81614.105(a)(1) &)d). Relying on this
rule, defendant argues that exhough plaintiff soughinformal counseling within 45 days of
the decision to realign IRORtm RM/P (indeed, she made her first EEO contact only 2 days
after she learned of the planned move), she failed to exhaust her discrimination claims based on
that action because she failed to specifically tifeit as an allegedly discriminatory act during
informal counselindg? In the alternative, defendant argues thiatntiff failed at least to exhaust
her race discrimination claims because durirag $ame informal counseling session, she
identified only sex, not race, as the typeliscrimination she believed she had experierited.
Neither argument is persuasi First, the exhaustion casated by defendant (see Def.

Mem. at 10) are not dispositive as they are all cases where informal counseling was untimely or

12 Defendant also argues that plf failed to exhaust her claintsased on IROR’s move into

RM (standing alone), plaintiff'exclusion from senior staff misegs, the failure to nominate
plaintiff for a cash award, and the reassignment of her administrative assistant because those
actions that occurred more than 45 daysrgad-ebruary 25, 2009, her first EEO contact.

(Def.’s Mem. at 9.) Plaintiff does not respondhs argument, therebynceding that she failed

to exhaust and that defendanentitled to summary judgmean these claims.

13 Initially, defendant also arguedat plaintiff never sought inforah counseling as to her claims
based on the direct assignmehtvork to her subordinatFeng, the prohibition on her
communicating with the State Office of S&rgic Planning and hgear-end performance
appraisals. (Def.’s Mem. at 10Blaintiff countered that infonal counseling was not required
because these claims were “like or related to” claims in her pending EEO complaint and her
counsel had followed the proper pedcires to amend her complaint to add these claims. (Pl.’s
Opp. at 21.) Defendant has falleo rebut this argument, winés supported by the evidence.
(SeePIs.” Exs. 27-29.) Thus, the Court concludes these claims were exhausted. However,
defendant is entitled to sunamy judgment on other groundSee infranote 14.
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did not occur at allSee, e.gGreer v. Paulson505 F.3d 1306, 1316-17 (D.C. Cir. 2007) (no
exhaustion of termination claim due to failure to meet with EEO counselor within 45 days). Nor
is this a case where the claims were niseichin the employee’s formal administrative
complaint. Rather, defendant seeks to prevennipif from bringing claims based solely on her
failure to expressly identify durg informal counseling the preciaetion or legal theory that she
thereafter raised in her formal EEO compland in her district court complaint.

The purpose of informal EEO counselingakear from the text of the regulation:
Counseling is designed to enable the agencytaminployee ‘to try to informally resolve the
matter’ before an administraée charge is filed.”Artis v. Bernanke630 F.3d 1031, 1034 (D.C.
Cir. 2011) (quoting 12 C.F.R.Z&8.104(a) (comparable informabunseling requirement for
Federal Reserve employees’yge also Blackmon—Malloy v. United States Capitol Police Bd.
575 F.3d 699, 711-12 (D.C. Cir. 2009) (“[U]nlike agemxhaustion in other contexts, the
purposes of counseling and mediatare not to compile a recordrflodicial review but instead
simply to afford the employee and the emphgyoffice an opportunity texplore and possibly
resolve the employee’s claims informally.”) H#&fre counseling produces sufficient information
to enable the agency to investigate the claim, that purpose has been sArtisd630 F.3d at
1035 (internal quotations omitted). “To hold athise would turn the informal counseling
requirement into a trap for unwary counseledéserathan a step toward remediation, and it
would violate the principle that ‘Title VII's exligtion requirement should not be read to create
useless procedural technicalitiesld. (quotingPresident v. Van¢é27 F.2d 353, 362 (D.C. Cir.
1980)).

The informal counseling process ini&d by plaintiff on February 25, 2009, was

sufficient to achieve this purpos®laintiff, like most employeesvas not represented by counsel
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during the informal counseling process and thas dependent on the EEO counselor to both
accurately report and fully investigate her claimsthis instance, although plaintiff did not
expressly state that she believed the decitds move IROR into RM/P was itself a
discriminatory action, it is evident that tHROR realignment was part of the problem she
brought to the EEO counselor’s attention. Ase@fd in the EEO counsel®report, the relief
plaintiff sought for the perceivetiscrimination was a “promotion to GS-15” and to “[h]alt plans
to move her to report to Isaias Alba.” (Pl.’s.B3.) The report also indicates that when the
counselor met with Stallman, he explainedttftOBO had been going through a reorganization
over the past several months, the result@iange in senior leadership and a recent IG
inspection of the Bureau.”ld.) Stallman also provided the counselor with an email from
plaintiff to him in which she stat: “if Jurg dislikes me so much that he cannot have me working
for him, you should give me the promotion | haarned and | will begin to look elsewhere for a
position.” (d.)

Similarly, although plaintiff failed to ideify “race” as a possible basis for her
discrimination claim during informal counselirngat failure did not undermine the informal
counseling process as there was no direcieendd of sex or race discrimination for the
counselor to investigate. &ddition, there is no legal autlityrsupporting defendant’s argument
that employees must differentiate between idgichlly distinct categies of discrimination
during informal counseling. Although that priplg been applied to a plaintiff's formal
administrative complainsee, e.g Bell v. Donley 724 F. Supp. 2d 1, 9 (D.D.C. 2010) (plaintiff
cannot administratively exhaust a clainrate discrimination by bringing a formal
administrative complaint for sex discrimaition based on the same underlying actiGhyer v.

Napolitang 729 F. Supp. 2d 291, 298-99 (D.D.C. 2088d, No. 11-5163, 2011 WL 6759576
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(D.C. Cir. Dec. 8, 2011), there appears to e duthority suggestingahthe same level of
exactitude is required at tirformal counseling stage.See Yousset Holder, 881 F. Supp. 2d
93, 104 (D.D.C. 2012) (no failure exhaust national origin discrimination claim where informal
counseling covered retaliation claim basedame underlying action and both claims were
raised in formal complaint).

The point of informal counseling is for amployee to “raise his concerns ‘in a manner
that lends itself to pential resolution.” Youssef 881 F. Supp. 2d at 104 (quotiAgis V.
Greenspanl58 F.3d 1301, 1306 (D.C. Cir. 1998)). Plaintiff easily “satisfied this lenient
standard,’id., and, thus, she has exhausted her admatiigt remedies withespect to her race
and sex discrimination claims basedtbe realignment of IROR into RM/P.

Il. DISCRIMINATION CLAIMS

Defendant argues that itesititled to summary judgmenn plaintiff's discrimination
claims because (1) the realignment of IR@® RM/P was not an “adverse employment
action,” and (2) the realignmeaf IROR into RM/P, the allishment of IROR, and the
assignment of plaintiff to a non-supervisory PDrevall actions that were taken for legitimate,
non-discriminatory reasons that piaif cannot show are pretextual.

A. Adverse Employment Action

“In order to present a viable claim efiployment discrimination under Title VII, a
plaintiff must show he suffereah adverse employment actiorDouglas v. Donovarb59 F.3d
549, 551-52 (D.C. Cir. 2009). An “adverse empl@mhaction’ is ‘a significant change in
employment status, such asitg, firing, failing to promote,gassignment with significantly
different responsibilities, or a decisioausing significant change in benefitsld. at 552

(quotingTaylor v. Small350 F.3d 1286, 1293 (D.C. Cir. 2003) (other internal quotations
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omitted). A plaintiff may demonstrate thateshas suffered an adverse employment action by
showing that she “‘experienced materially adeezensequences affecting the terms, conditions,
or privileges of employment duture employment opportunities suittat a reasonable trier of
fact could find objectively tangible harm.Td. (quotingForkkio v. Powell 306 F.3d 1127, 1131
(D.C. Cir. 2002)). “[P]urely subjective injuriesuch as dissatisfactiomith a reassignment, or
public humiliation or loss of reputation are not adverse actiodsltomb v. Powe|l433 F.3d
889, 902 (D.C. Cir. 2006) (quotirtgprkkio, 306 F.3d at 1130-31Russell v. Principi257 F.3d
815, 818 (D.C. Cir. 2001) (“not everything tlmakes an employee unhappy is an actionable
adverse action”). But a “reassignment wstgnificantly differentresponsibilities’ . . .
generally indicates aadverse action.’Forkkio, 306 F.3d at 1131 (quotirBurlington Indus.,

Inc. v. Ellerth 524 U.S. 742, 761 (1998).

Defendant argues that IROR’s realignmietd RM/P does not qualify as an “adverse
employment action” because “other than a geain her reporting tationship, [plaintiff's]
position remained substantially the same whenrstved into RM and then RM/P. Her salary
and benefits did not change, she continued to supervise the IROR staff, and IROR staff
continued to perform any internadviews that were requested ®BO officials.” (Def. Mem. at
14.)** Plaintiff does not dispute that a chargeeporting relationslp, standing alone, would

not constitute an adverse employment actionshatdisputes defendantbaracterization of the

4 Defendant also argues that several othéore do not qualify as “adverse employment
actions”: the mischaracterization of plaintiff's vikan her annual performance appraisal; directly
assigning work to plaintiff's subordinaterigg and prohibiting plaitiff from communicating

with the State Office of StrategPlanning. (Def. Mem. at 26-29Blaintiff failed to respond to
these arguments, thereby conceding that defemslantitled to summary judgment on plaintiff's
discrimination claims based on these actions.
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evidence, asserting that it is “indisputatiiat [her] job dutiesrad responsibilities were
diminished when she and IROR were moved under RM/RPI.’s Opp. at 25.)

As plaintiff rightly points out that “[wjether a particular reassignment of duties
constitutes an adverse action paurposes of Title VII is generally jury question.” (Pl.’s Opp.
at 25 (quotingCzekalski v. Peterg75 F.3d 360, 365 (D.C. Cir. 2007)Moreover, in deciding
whether defendant should prevail, the questioniferCourt is not whether plaintiff's view of the
evidence is “indisputable,” but rather whetheeasonable jury could find that the move into
RM/P effected a “reassignmentth significantly different rggonsibilities.” Even though on
paper there was no immediate change in pfégjob description, there is ample evidence
supporting her contention that thewe into RM/P resulted ingignificant diminishment of her
job duties. First, it is undisped that the move into RM/Pauled several additional layers of
supervision between her and the OBO Directaraddition, the undisputed evidence supports
her allegations that theawe resulted in the removal of some of her job duties, including some of
her supervisory duties, she was reclassifiettadf,” IROR was not given adequate work, and
she was not allowed to fill vacancies in IRORndiy, Alba did rewrite @intiff's PD, allegedly
without her knowledge, and thaktplain language of the new BDpports plaintiff's view that
she had diminished supervisory responsibility following IROR’s placement into RM/P. Thus,
viewing the evidence in the light most favoratddhe plaintiff, the Gurt concludes that the
guestion whether IROR’s reghment constituted an “advemmployment action” cannot be

resolved on summary judgment.

15 plaintiff does not try to argubat the move to RM by itself was an adverse employment
action. Even if she did, that claim was not exhausgsk supranotel?2.
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B. Discriminatory Motive

“In a Title VIl disparate-treatment swithere an employee has suffered an adverse
employment action and an employer has assarteditimate, non-discrimatory reason for the
decision, . . . the district caumust resolve one central quest Has the employee produced
sufficient evidence for a reasonable jury to fihdt the employer’s asserted non-discriminatory
reason was not the actual reason that the employer intentionally discriminated against the
employee on the basis of race, color, religion, sex, or national oriirédly v. Sergeant at
Arms 520 F.3d 490, 494 (D.C. Cir. 2008). That is, does the “employee’s evidence creates a
material dispute on the ultimate issue of [disaniation] either directly by [showing] that a
discriminatory reason more likely motivatee tmployer or indirectlpy showing that the
employer's proffered explanation is unworthy of credencéoties v. Bernank&57 F.3d 670,
679 (D.C. Cir. 2009). “In assessing the legitima€yhe proffered reason and the ultimate
guestion of discrimination, the cduooks to (1) the plaintiff's ima facie case; (2) any evidence
the plaintiff presents to attack the employpraffered explanation for its actions; and (3) any
further evidence of discrimination that mayawailable to the plaiiff ... or any contrary
evidence that may be available to the employ@tbsdidier v. Broadcasting Bd. of Governprs
709 F.3d 19, 25 (D.C. Cir. 2013)

Defendant has proffered legitimate, non-diseniatory reasons for the decisions to (1)
realign IROR into RM/P; and J2o abolish IROR and reassigtaintiff to a non-supervisory

position description in November 20%% Plaintiff asserts that theseasons are pretextual. The

16 Defendant also proffers legitimate, non-distriatory reasons for a number of other actions

(seeDef.’s Mem. at 27-29), whitplaintiff does not challenges pretextual. Accordingly,

defendant is entitled to sumnggudgment on plaintiff's claimbased on those actions: the

reassignment of plaintiff’s admistrative assistant; the direxssignment of work to Ken Feng
24



“central question” is thus whether plaintiffiproduced evidence sufficient for a jury to find
“that the defendant’s explanan is unworthy of credence’™ arttlat a jury could “’reasonably
infer from the falsity of the explanationahthe employer is dissembling to cover up a
discriminatory purpose.”Primas v. District of Columbias19 F.3d 693, 697 (D.C. Cir. 2013)
(quotingReeves v. Sanderson Plumbing Products, B8 U.S. 133, 147 (2000)).

A plaintiff may try to show that the engyler’s stated reason for the employment action
was not the actual reason in a variety ofsvancluding evidence “that the employer treated
other employees of a different race, color, religisex, or national origin more favorably in the
same factual circumstances,” “that the emplagenaking up or lying about the underlying facts
that formed the predicate for the employmestision,” of “changes and inconsistencies in the
stated reasons for the adverse action,” of ampteyer’s failure to follow established procedures
or criteria,” of “the employer’s generally gative treatment of minority employees,”; or of
“discriminatory statements by the decisionmakeéBrady, 520 F.3d at 495 & n.Zee Czekalski
v. Peters475 F.3d 360, 366 (D.C. Cir.2007) (“[O]ne way #oplaintiff to show that an adverse
employment decision was made for a dis@niatory reason is to ‘show[] that the

nondiscriminatory explanationatdefendant proffered for itkecision was false.” (quoting
Lathram v. Snow336 F.3d 1085, 1089 (D.C. Cir. 2003)). “If the employer’s stated belief about
the underlying facts is reasonable in light of ¢h@ence, however, there ordinarily is no basis

for permitting a jury to conclude that the gloyer is lying about the underlying factsBrady,

520 F.3d at 495ee George v. Leavid07 F.3d 405, 415 (D.C. Cir. 2005) (“[A]Jn employer’s

and his subsequent removal from plaintiff's supon; the refusal to allow plaintiff to hire
staff; annual performance agsals rating plaimff as “fully successful,” instead of
“outstanding”; the failure to pwide a mid-year reviewplaintiff’'s exclusion from meetings; and
barring plaintiff from communicating with tHgtrategic Planning arfdrogramming Office.

(Def. Mem. at 27-29.)

25



action may be justified by a reasonable belighmvalidity of the reason given even though that
reason may turn out to be falseFjschbach v. D.C. Dep’t of Corr86 F.3d 1180, 1183 (D.C.
Cir. 1996) (employer prevails if it “honesthelieves in the reasons it offers”).

1. IROR’s Realignment in RM/P

Defendant’s proffered legitimate, non-discriminatory reason for the decision to move
IROR into RM/P is that the move occurred lamge part” because of “State HR'’s review of
OBO'’s reorganization plan” and State HR’s detieation that to avoid a conflict of interest
when reviewing the IRM, MSD and HR Divisigral of whom reported to Director of the
Executive Office, IROR should eithezport directly to RM Directr Hochuli or be placed in
RM/P. (Def. Mem. at 16.) Defendant acknowlesgligas it must, that there were additional
reasons given by Hochuli at the time the decisias made — that Hochuli decided to put IROR
into RM/P because of RM/P’s “traditional edlin conducting reviews and because he did not
believe that he had sufficient tine adequately supervise IRORd.{ seeDef.’s Facts | 28
(“Hochuli decided that IROR shoultk incorporated into RM/P raghthan report directly to him
because RM/P had historically done similar work, IROR had operated in an isolated manner, and
he wanted IROR to have day-to-day supeovisiwhich he would have not have the time to
devote given his existingesponsibilities.”).

Plaintiff contends that defielant’s stated reasons for IR@GRealignment are pretextual
because they are “false.” To demonstrate falst correctly points otitat there is evidence
that “contradict[s] the claim that IROR was mduwender RM/P due to aboflict of interest” and
that undermines defendant’s claim that IROR and RM/P historically did similar work. (Pl.’s
Opp. at 22.) On the conflict afterest point, that evidencecindes: (1) Shinnick’s testimony

during his deposition that he did not believeréhwas a conflict of terest in having IROR
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reporting to the Executive Diceor (Shinnick Dep. at 55-56); (2) Hochuli's testimony that
conflicts could arise with eithgrlacement, but that he couldveaavoided any actual conflicts no
matter where IROR was placed simply by having the Inspector Gésdie the review
(Hochuli Dep. at 77-83); and (3) Alba’s testingahat RM/P was responsible for drafting and
updating OBQO'’s policies and procedures (Alba Ded.23f which plaintiff &ests were routinely
reviewed by IROR. (Miles Decfl 12.) On plaintiff's conterin that IROR and RM/P have not
historically performed similawork, the strongest evidencepgorting plaintiffis that both
Hochuli and Alba were unable to identify argwiews conducted by RM2 other than a few
“workload studies” (Hochuli Dep. &3-84; Alba Dep. a21-23), which plaintiff asserts were not
comparable to IROR’s in-depthviews. (Miles Decl. 1 13.)

Certainly, not all the evidence supports piéfis view. For exampd, Hochuli testified
that there would also have been more of @pé&arance” of a conflict ROR were reporting to
the Executive Director.Id. at 78-79.) Nonetheless, viewitige evidence in the light most
favorable to the plaintiff, the @irt concludes that it is for therjuto decide if the proffered
reasons for moving IROR into RM/P were the acteakons for that decision or if defendant had
some other non-discriminatory reason for its actiddse Primas2013 WL 3108668, at *4
(denying summary judgment but pointing out tteajury could reasonably view the evidence
differently and conclude that [tldefendant] is telling the truth agyen if not, that she had some
other non-discriminatory reason for her actiondf) addition, summary judgment is not
appropriate “in a case thatigies on the answer to a questioat itself hinges on credibility
determinations more appropriately madmrira jury’s box than a judge’s benchd. Here, one
of the critical questions is whether Hochuli ilitg the truth when he says he moved IROR into

RM/P because of the OIG report and RM/P’s relaterk, even if he was mistaken as to the
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underlying facts. Under these circumstantiesugh plaintiff's eidence is far from
overwhelming, it is enough to preclude summary judgment.

2. Abolishment of IROR

Defendant’s proffered legitimate, non-discriminatory reason for the decision to abolish
IROR and reassign plaintiff to a non-superwsposition description is that “OBO abolished
IROR as a separate function based on Ot€&®mmendation,” which in turn was based on
OIG’s finding that “IROR’s workload [was] ‘indficient and uneven,’ redting in staff ‘not
always fully employed,” whereas other RM/P stedferere ‘sometimes overworked as a result of
the staff shortages.” (Def. Mem. at 19 (gug OIG Compliance Repodt 9-10).) Defendant
further explains that the need for IROR’s intdrreviews had decreased because outside reviews
had increased and “Hochuli did not see a neéhpose yet another layer of reviews that would
further tax OBO staff’s time and resources”iRM/P’s non-IROR employees . . . were
stretched during 2010 reviewing and updgta large number of OBO policies and
procedures (Def. Mem. at 20.)

Plaintiff contends that these reasons aetgxtual, relying on evidence that the only
reason IROR lacked work was that Alba and lidcrefused to authoreit to do anything, even
after plaintiff's repeated requasthat arguably contradicts tbkaim that RM/P was overworked,
and that the OIG’s conclusions reenot truly “indepadent,” but rather based primarily on what
Hochuli, Alba, and Stallman told the OIG rewiers during their interews. Based on this
contrary evidence, the Court cannot grant sumruetigment on plaintiff’'s discrimination claims

that are based on the decision to abolish IR@dRassign plaintiff to a non-supervisory position.

" Defendant relies on the same rationale forgassignment of plaintiff to a non-supervisory
position description.
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lll.  RETALIATION CLAIMS

Plaintiff claims that defendant unlawfully retéaed against her after she filed her initial
administrative complaint by subjecting her to dée acts of retaliatioand by subjecting her to
a retaliatory hostile work environment. For diffet reasons, defendant argues that it is entitled
to summary judgment on both claims.

Title VII “prohibits employer retaliation when an employee . . . ‘has made a charge,
testified, assisted, or particigatin any manner in an invesiipn, proceeding, or hearing under
this subchapter.'Grosdidier, 709 F.3d at 23 (quoting 42 U.S.C. § 2000e-3(a)). Title VII's ban
on retaliation applie® federal employers through § 2000e—Bg&eTaylor v. Solis571 F.3d
1313, 1320 (D.C. Cir. 2009). “To sustain a priraaié case of unlawful taiation, [a plaintiff]
must show that the [defendant] took mathlyiadverse action against him because he
participated in protected activity Bridgeforth v. JewelINo. 12-5015, 2013 WL 3305711, at *2
(D.C. Cir. July 2, 2013) (citingyicGrath v. Clinton 666 F.3d 1377, 1380 (D.C. Cir. 2012)).

Title VII's retaliation provision is broader thadlne substantive antidiscrimination provisions in
that it is “not limited to discriminatory acins that affect the terms and conditions of
employment,” but rather “prohibits any erapér action that ‘well might have dissuaded a
reasonable worker from making or suppay a charge of discrimination.”Thompson v. North
American Stainless, LR31 S. Ct. 863, 868 (2011) (quotiBgrlington N. & S.F.R. Co. v.
Whitg 548 U.S. 53, 64, 68 (2006)). However, unlikscrimination claimsTitle VII retaliation
claims ultimately require proof that the dedaetaliate was the “but-for” cause of the
challenged actionSee University of Texas Southtees Medical Center v. Nassat33 S. Ct.

2517, 2533 (2013).
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A. Abolishment of IROR

Defendant argues that itesititled to summary judgmennh plaintiff’s retaliation claim
based on the abolishment of IROR and the subsequent assignment of plaintiff to a non-
supervisory position because (1ipkiff “cannot state a prima€ie case” as to causation and
(2) the decision was made for legitimate, nonHiaiary reasons that plaintiff cannot show are
pretextual. (Def. Mem. at 22-23.) Once #etelant proffers a lefjinate, non-retaliatory
explanation for a materially adverse actionitdss here, the questiovhether plaintiff has

stated a prima facie case effectively evaporated the only question for the court on summary

judgment is ““whether a reasonable jury could infe. retaliation fronmall the evidence.
Pardo-Kronemann v. Donova601 F.3d 599, 604 (D.C. Cir. 2010) (quotianes v. Bernanke
557 F.3d at 678).

Although plaintiff’'s discrimination and rdtation claims based on the abolishment of
IROR are distinct and ultimately require pradfdifferent facts, defendant’s argument for
summary judgment is the same. (Def. Men2&(“plaintiff cannot showhat OBO’s reason for
abolishing IROR was a pretext for retaliation fioe same reasons that she cannot show that it
was a pretext for discriminationy).Having already decided thidere is sufficient evidence of
pretext to allow plaintiff's dicrimination claim based on the abolishment of IROR to proceed,
the same is necessarily true for her retaliatiamm. Accordingly, defiedant is not entitled to

summary judgment on this retaliation claim.

B. Retaliatory Hostile Work Environment

In plaintiff’'s opposition to defendant’s moti for summary judgment she argues that in
addition to discrete acts of rétdion, she was subjected to a serof actions that “cumulatively

amounted to a retaliatory hostile work environment.” (Pl.’s Opp. at B7e) actions plaintiff
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identifies as creating a retalory hostile work environment after IROR’s move into RM/P
include (1) that “she wagassigned to a new GS-14 PD with diminished supervisory
responsibilies” ; (2) tht “[a]fter having prewusly handled many complex reviews and audits,
[plaintiff] and her staff were given almost no newrk to perform for over two years”; (3) that
“Alba undermined [plaintiff’'s] supervisory authority, going so far as to reassign one of her
subordinates without even discussing it firghwviner”; (4) that shéreceived baseless annual
performance appraisals at the ‘Fully Satisfacttmvel, whereas she had routinely received
‘Outstanding’ ratings previously”; and (5) tH#ROR was abolished and [plaintiff] was stripped
of all supervisory responsibility.”lq.) In its reply, defendant argsi¢hat plaintiff should not be
allowed to pursue this claim because it was “raised for the first time” in plaintiff's opposition to
defendant’s motion for summary jugkgnt and that “[tjhe summajydgment stage is far too late
in the day for [plaintiff] to inject a new claimtmthis case.” (Def.’s Reply at 22.) In the
alternative, defendant argues thaén if plaintiff were permitted to raise a claim for a retaliatory
hostile work environment “at this juncture,” it wid fail “as a matter of l&.” (Def.’s Reply at
22.)

Although the Court does not have the berdfplaintiff’'s response to these arguments,
none is needed. On both points, defendantdyars is correct. To bring a claim for a
retaliatory hostile work environment, a plaintifiust allege that the employer subjected him to
“[retaliatory] intimidation, ridicule, and insult’ of such ‘sever]ity] or pervasive[ness] [as] to alter
the conditions of [his] employment and create an abusive working environmg&egFlussain
v. Nicholson435 F.3d 359, 366 (D.C. Cir. 2006) (quotidgrris v. Forklift Sys., In¢.510 U.S.
17, 21 (1993))Baloch v. Kempthorné50 F.3d 1191, 1201 (D.C. Cir. 2008)ngletary v.

District of Columbia 351 F.3d 519, 526 (D.C. Cir. 2003). Fiitis clear thathe plaintiff's
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complaint does not include a claim based ortaliatory hostile work environment. The
complaint includes only a single retaliation clawhich alleges that plaintiff was subjected to
“one or more materially adverse actions” thaetesbased on reprisaldawere taken . . . as
pretexts to retaliation.” (2d An€Compl. 11 56-57.) Nowhere the complaint does it state that
plaintiff believed she was subjected to a rataly “hostile work environment.” Nor does the
complaint allege that “the workplace [was] peated with [retaliatory] intimidation, ridicule
and insult that is sufficiently severe or pasive to alter the conditions of the victim’s
employment and create an abusive working emvnent” or facts that would support such a
finding. Given plaintiff's failureto plead a retaliatory hostilgork environment claim in her
complaint (even after amending it two times), sf@y not raise it for the first time in response to
a motion for summary judgmengeeTaylor v. Mills 892 F. Supp. 2d 124, 137 (D.D.C. 2012).
Even if plaintiff could inalide a retaliatory hostile work environment claim at this late
date, defendant would be entitled to summadgment. “To determine whether a hostile work
environment exists, the court looksthe totality othe circumstances, including the frequency
of the discriminatory [or retaliatory] conducts geverity, its offensiveness, and whether it
interferes with an empl@g’s work performance.Baloch 550 F.3d at 1201 (citingaragher v.
City of Boca Ratons34 U.S. 775, 787-88 (1998)). Given plaintiff's claims, a reasonable jury
could not, as a matter of law, conclude that plaintiff's “workplace [was] permeated with
[retaliatory] intimidation, ridiculeand insult that is sufficiently sere or pervasive to alter the
conditions of the victim’s employment and createabusive working environment.” Rather, the
acts of which plaintiff complains are primarily tnk-related actions by supasors” that “courts
have generally rejected [as a basi$ fmstile work environment claims.Grosdidier v. Chmn.,

Bd. of Broadcasting Governqrg74 F. Supp. 2d 76, 110-11 (D.D.C. 20HE)d, 709 F.3d 19
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(D.C. Cir. 2013)seeBrooks v. Grundmanr851 F. Supp. 2d 1, 5-6 (D.D.C. 2012) (no retaliatory
hostile work environment based on assignment of wogaintiff that sle believed was beneath
her qualifications, negative performance reviews, and being \adllegl supervisor)pouglas-

Slade v. LaHood793 F. Supp. 2d 82, 101 (D.D.C. 2011) (no retaliatory hostile work
environment based on disagreement with supervisor's managementrgyldjicks v. Paulsgn
520 F. Supp. 2d 65, 95-100 (D.D.C. 2007) (no rataty hostile work environment based on
criticizing plaintiff in performace reviews and micromanaging her”). Accordingly, defendant is
entitled to summary judgment @haintiff's retaliatory hostilavork environment claim on the
grounds that it is both amely and without merit.

CONCLUSION

For the reasons stated above, defendanttoméor summary judgment is granted in part
and denied in part as follows:

(1) Summary judgment is granted as torgiéfis claims based on the following actions:
IROR’s move into RM (standing alone); plaintiff's exclusioarr senior staff meetings; the
failure to nominate plaintiff for a cash awatle reassignment of plaintiff’'s administrative
assistant; plaintiff's annual perimance appraisals; the diressgnment of work to plaintiff's
subordinate; the prohibition gulaintiff communicating with tb State Office of Strategic
Planning; the refusal to allow plaiff to hire staff; and the failureo provide a mid-year review.

(2) Summary judgment is granted as togiéis retaliatory hostile work environment
claim.

(3) Summary judgment is denied as to the iadex of plaintiff's chims, specifically her

discrimination claims based on the realignmenR&R into RM/P, and her discrimination and
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retaliation claim based on thbaishment of IROR and her assignment to a non-supervisory
position description.

A separate Order accompanies this Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: August 21, 2013
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