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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

INTELSAT USA SALES LLC,
Plaintiff and Counter-Defendant, | : Civil Action No.: 10-2095 (RC)
V. Re Document N&: 59, 74
JUCHTECH, INC,,

Defendant and Count&kimant.

MEMORANDUM OPINION

DENYING JUCH-TECH’SMOTION FOR PARTIAL SUMMARY JUDGMENT ; AND
DENYING JUCH-TECH'SMOTION TO STRIKE

[. INTRODUCTION

Plaintiff and CounteBefendant Intelsat USA Sales LLC (“IntelsHles”),formerly
known as Intelsat USA Sales Corporation, brought suit against Defendant and Qaimtent
JuchTech, Inc. (“Jucklech”) alleging breach of contract and unjust enrichment on the theory
thatJuchTech refused to pay for services rendered after Intelsat [gatesmed all of its
contractual obligationsJuchTechfiled an amended counterclaim that includederalcounts,
manyof which eitherhave been dismissed bipulation odimited through this Cours prior
rulings. Now before the Court is Ju®lechs motion seeking partial summary judgmon the
narrow butmonetarilysignificantissueof whetherintelsatSaless entitledas a matter of lawo
recover contract acceleratidamages pursuant to the partidsh-Exclusive Service

Agreement For the reasons discussed below, the Courtderlly JuchlTechis motion.
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II. FACTUAL BACKGROUND

IntelsatSalesand JuchFech are companies that operate in the satellite communications
industry. Specifically, Intels&alesprovides satellite bandwidth — also known as “space
segment™ to users and network operataachTech leasesuchspace segmeiftom
companiesike IntelsatSalesand others. On January 7, 2005, Inte&aesand JuchFech
ratified a contract entitled the Ndfxclusive Service Agreement No. 04031-GOOESA”). See
generallyNESA, EGF No. 68, Ex. 1. The NESA sets forth the terms governing Inte&dass
provision of space segment to Juibkeh Pursuant to the NESA, Intelsadlesand Juch-€&ch
ratified Intelsat Transponder Service Orders (“Service Ordesiichlay outthe specifiderms
for JuchTecHs leasing of space segmeincluding priéng, technical specifications, and the
length of the leasesThe companies entered imtwltiple Service Orders relating to the leasing
of space segment on several different §&gslduring the course of themontractualelationship.
See, e.g.ECF No. 68Exs. 2-9(Service Orders)All Service Ordes, and the amendments and
extensions thete, statethat ‘[t]he Service is subject to the terms and conditions of the Master
Service Agreement,” which ithe NESAdated January 7, 200%ee, e.g.ECF No. 68, Ex. 3 at
27 (Service Order No. 16227); Ex. 4 at 32 (Service Order No. 15228).

Turning back to the NESAhe agreemennhcludesseveralprovisions relating to when
and howintelsatSalesmayterminate the contraeind theaccompanyingervice OrdersOf
relevanceo deciding JuchiecHs motion theNESA states at Section 8.(b):

At its sole option, Intelsat may suspend Service or terminate this Agreement or

some or all outstandingervice Contractby giving written notice if the Customer

[i.e,, JuchTech]... fails to make payment of any sum due and owing to Intelsat

under a Service Contract and such failure continues for a period of 15 days after
provision of written notice of sudailure by Intelsat

NESA,ECF No. 68, Ex. 1 at 8 §4). TheNESA further provide at Section 8.4hat “[i]n the

event this Agreement is terminated by Intelsat under this Section 8, it shall nmezratien of



every theroutstanding Service Contractltl. § 8.4. Finally, the agreement inclusla
contractuabcceleration damages clatis¢Section 8.5:
Upon termination of this Agreement (or a Service Contract) for whatevemeas
Intelsat shall no longer be required to provide for any Services and the Customer
shall cease using the Services and Satellite Capacity and any outstanding
indebtedness of the Customer (under the Agreement or the Service Contract as
appropriate) to Intelsat shall become immediately due and lestgagether with
any interest thereupon, provided that in the event that this Agreement is
terminated by Intelsat under this Section 8, the amounts payable by the Customer
to Intelsat shall include any Charges that would have been payable in accordance

with all outstanding Service Contracts of the Customer so terminated (at the then-
current rate), plus the costs of collection[.]”

Id. § 8.5.

On October 6, 2010, Chris Nibesrk a manager dmtelsat Corporation (“Intelsat Corp.”),
sent a noticéetter toJuchTech s PresidentWalter Juchniewiczstating that JuciTech was in
defaultunderthe NESA br the amount of $2,419,865 and informing JU@chthatunless the
full balance was paid with fifteen days, Intelsat was entitled to terminathe agreems
under Section 8.1SeeNibecker Letter, ECF No. 75, at Zhis noticewaswrittenon Intelsat
Corp.’s letterhead, and althougtprbperly describethe NESA in the “Re” lindoy its
identification number (No. 04031) and execution date (January 7,,2083gttelincorrectly
stated that the NESA was between Jilielsh and Intelsat Corp., not Intelsat Sal8se id On
October 8, 2010, Juchechs WalterJuchniewicz emailed Chris Nibecker, among others,
“formally acknowledg[ing] receipt ... of the emddrm (sic) Chris.” ECF No. 75, at 9 (Oct. 8,
2010, email from Juchniewicz to Rasmussen, with Nibecker.ctrd¢lsatSaleserminated the

NESA and the Service Orders on or around October 28, 2010, morfdtdemdays after the

! An acceleration damages clausea provision affording partythe right to

accelerate the payment date of a contragtigirument’s entire amount upon theoaence of a
specified event, such as termination or breach of the agree®estB N.Y. Prac., Com. Litig.
in New York State Courts § 75:48 (3d ed.).



Nibecker letter.SeeECF No. 59-13, Ex. 1{various emails between Judlech and Intelsat)
The timing of the termination is not presently at issue.

ChrisNibecker was an employee of Intelsat Corp. at all times during the relens.ev
seeNibecker Aff., ECF No. 75, at 1, § 2, but he did have interactions withTeien behalf
of IntelsatSalesregarding billing and collections under the NESZee idat1-2, 1 3. Indeed,
he was one of the main contacts for Jlielwhaboutits billing with Intelsat Sales between 2008
and2010. Seed. According to Nibecker’s affidavithts isbecause Intelsat Salgave the
billing department at Intelsat Com@sponsibility for sending invoices to Juch-Tech under the
NESA and the Service OrdefsSee id.Although the exactorporate relationship between
Intelsat Sales and Intelsat Corp. is unclear, it is undisputedhbgtare separate legal entities;
only Intelsat Sales (and not Intelsat Corp.) was a signatory to the NiEB8Anly Intelsat Sales
(and not Intelsat Corp.) wassggnatory to the Service OrderBinally, whereashe Nibecker

letter stated that Ju€hech was in default for $2,419,8aBtelsat Sales asserts through its

2 In aseparate motion, Juch-Tech moves to sttiwain statements in the

affidavits of Stephen Chernow and Chris Nibecker, both of which were submitted lsgtinte
Sales in support of its oppositionttee summary judgmennotion See generallypef.’s Mot.
Strike, ECF No. 74. First, because the Court does not rely on the Chernow affidavitdédiukeci
summary judgmennotion,JuchTech’s motion to strike is denied as moot on that issue.

Second, Juch-Tech moves to strike only one sentence in the Nibecker affidavit: “The
billing department of Intel$aCorporation was responsible for sending invoices to Jech-
under its agreements with Intelsat USA.” DeMem. Supp. Mot. Strike, ECF No. 74-1, at 6-7
(citing Nibecker Aff., ECF No. 75, at 1,3). Juch-Tech provides no basis for disputing that thi
affirmationis based olibecker’'spersonal knowledge; indeed, given his position as Manager of
Credit and Collections at Intelsat Corp., it appears obvious to the Court that Nivecker
personally know about the billing practiceshas employe, including in regard to the NESA and
the Service OrdersThe affidavit therefore satisfies Rule,%hd JuchFech’s argumentabout
this being a statement by a lay person or lacking documentary sapp@rithout meritinder
the Federal RulesSeeled.R. Civ. P. 56(c)(4) (“An affidavit or declaration used to support or
oppose a motion [for summary judgment] must be made on personal knowledge, set out facts
that would be admissible in evidence, and show that the affiant or declarant is congpetent
testify on the matters stated.”Accordingly, the Court denies Juch-Tech’s motion to strike as to
the Nibecker affidavit.



discovery responses that Jubkeh is liable fototal damages in the amount of $43,419,032.04
due to its alleged breach of contrdcS8eeECF No. 59-15, Ex. 13 at(ftelsat Sales
Preliminary Disclosures)

Now before the Court is Juchechs motion for patial summary judgment. Ju€hech
argues that the acceleratidamages provision is not alableas a basis for calculatimamages
if Intelsat Sales wings breach of contract claim becaustelsat Sales failed to provide notice
regarding termination of the agreement in compliance 8&tttions 8.1 and 8.5 of the NESA.
See generallpef.’s Mem. Supp. Mot. Part. Summ. J., ECF No. 59-2. As such, Jechseeks
relief ordering thatntelsat Salés potential damages are limited to proven actual losses and
compensatory damageshich would be significantly less than the more thanr$#lon in total
damages$o whichintelsatSalesbelieves it is entitled if contractuatceleration damages are

permitted

lll. ANALYSIS
A. Legal Standard For Summary Judgment
Summary judgment is appropriate “if the movant shows that there is no genpiue dis
as to anymaterial fact and [thus] the movant is entitled to judgment as a matter of law.R Fed.
Civ. P. 56(a)accord. Talavera v. Shab38 F.3d 303, 308 (D.C. Cir. 2011). “A fact is material
if it ‘might affect the outcome of the suit under the governing law,” and a dispute about a
material fact is genuind the evidence is such that a reasonable jury could return a verdict for
the nonmoving party’’ Steele v. Schafeb35 F.3d 689, 692 (D.C. Cir. 2008) (quotigderson

v. Liberty Lobby, In¢.477 U.S. 242, 248 (1986)). When Rule 56 is invoked, the moving party

3 In its amendedcomplaint, Intelsat Sales alleges that Juielch is liable for

$30,456,390.50 in damageSeeAmend. Compl., ECF No. 3, at 1 9.



has the initial burden of demonstrating the absence of a genuine dispute as &beaia) fact.
See Celotex Corp. v. Catreff77 U.S. 317, 323 (1986).

Once the moving party has met burden, to defeat the motion the nonmoving party
must designate “specific facts showing that there is a genuine issue forlttiat 324 (citation
omitted). Although the Court must view this evidence in the light most favorable to the
nonmovingparty and draw all reasonable inferences in that [saféyor,seeGrosdidier v.
Broad. Bd. of Governors, Chairman09 F.3d 19, 23 (D.C. Cir. 2013), the nonmoving party
must show more than “[tlhe mere existence of a scintilla of evidence in suppbis piisition
— “there must be evidence on which the jury could reasonably find for [the nonmoving’party].
Anderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986). Moreover, the nonmoving party
“may not rest upon mere allegation or denials of his phggldut must present affirmative
evidence showing a genuine issue for tridldningham v. U.S. Nay$13 F.2d 1236, 1241
(D.C. Cir. 1987) (internal quotation marks and citation omitted).

B. Condition Precedent

The initial question before the Court is whether notice under Section 8ft{i® NESA
is a condition precedent &xceleratiordamages in Section 8.5. When determining a motion for
summary judgment based upon a written contract, “the construction of an unambiguous contra
is for the court to passipand circumstances extrinsic to the agreement or varying interpretations
of the contract provisions will not be considered when the intention of the parties cathdred
from the instrument itself” Yanuck v. Simon Paston & Sons Age26@ A.D.2d 207, 208

(N.Y. App. Div. 1993. But when the “interpretation of contract terms or provisions is

4 TheNESA contairs a choiceof-law provision selecting New York lawgee

NESA, ECF No. 68, Ex. 1 at 8 16, and the parties do not dispute the applicability of New York
contract law here.



susceptible to at least two reasonable interpretations, and intent must be gleangidguted
evidence or from inferences outside the written words, it bes@m issue of fact that must be
resolved by trial' Id.

A condition precedent is “an act or event which, unless the condition is excused, must
occur before a duty to perform a promise in the agreement arBesférred Mortgage Brokers,
Inc. v. Byfield 282 A.D.2d 589, 590 (N.Y. App. Div. 2001) (citation and quotation omitted).
Under New York contradaw, “[ijt must clearly appear from the agreement itself that the parties
intended a provision to opse as a condition precedent”; f[the languagés in any way
ambiguous, the law does not favor a construction which creates a condition précedent
Ashkenazi v. Kent S. Assqdd.C, 51 A.D.3d 611, 611-12 (N.Y. App. Div. 2008) (citation and
guotation omitted).Here, Sectio 8.5 states, in relevapart: “provided thatin the event that
this Agreement is terminated by Intelsat under this Section 8, the amounts [gytdde
Customer to Intelsat shall include any Charges that would have been payabteda@oe with
all outstanding Service Conttaof the Customer so terminatedESA, ECF No. 68, Ex. 1 at
8§ 8.5 (emphasis added).

The Court finds that this language unambiguously creates@aressondition precedent
such thaticceleration damages are available only if the agredimsns terminated in
accordance with Section 8, specifically Section &&eOppenheimer & Co., Inc. v. Oppenheim,
Appel, Dixon & Ca.660 N.E.2d 415, 418 (N.Y. 1995) (explaining that the “agreement
unambiguously establishes an express condition precedent hethex promise, as the parties
employed the unmistakable language of conditidyi {tinless and until)”); Sutton v. E®
Giftware LLG 41 Misc. 3d 1240(A), at *a\.Y. Sup. Ct. 2013) ¢eplaining that “the use of the

languagein the event that ..is a form of construction frequently used to establish a condition



precedent); see also Wards Co., Inc. v. Stamford Ridgeway Ass&sF.2d 117, 121 (2d Cir.
1985) (stating that the “in the event ...” clause is “a condition precedent to the@pefahe
remainder of the entire section” in the agreeme®);Int’'l Bus. Ins. Co. Ltd. v. World Trade Ctr.
Props, LLC, 381 F. Supp. 2d 250, 256 (S.D.N.Y. 2005) (“The planguage of th&Valuatiori
section— providing for [actual cash value] ‘in the eveti¢ insured elects not to rebuild —
operates as a condition precedent to making a claim for [actual cash™v@it@jon omitted))
C. PreservationFor Summary Judgment

The next question is whether Jutlehproperly pleaded nonompliance with a
condition precedent such that it novayraise the issue through its motion for partial summary
judgment. Under New York law, if a plaintiff fails to allege performance of a contedctu
condition precedent, a defendant must deny compliance with the condition precedent with
particularity and the failure to do so constitutes waiver otitfense; onverselywhena
plaintiff does allege compliance with a condition precedent, a general detie defendant
suffices to pacetheallegatios at issusuch that the condition precedent questiqréserved
SeeRoel Pship v. Amwest Sur. Ins. C@58 A.D.2d 780, 78IN.Y. App. Div. 1999).

Here, IntelsaBales does nafpecificallyallege in theamendeaomplaint satisfactioof
the condition precedent facceleration damagessteadjt simply asserts that it “has performed
all its obligations under the NESA and the Service Contracts.” Amend. Compl., ECF N$. 3, at
6. The burden thus rests on Juch-Tech to provide a general thetilntelsaSalescomplied
with anyrelevant conditions precedenthe case ofarr v. Birnbaums particularly insightful
as towhether JuciTech meits burden. 75 A.D.3d 972(Y. App. Div. 2010). InCarr, the
New York court explained th&as the complaint alleged that plaintiffs fulfilled all of the

obligations contained in the development agreement, defendentstal denials were sufficient



to place the performance or occurrence of the conditions precedent in ikkus.973;seealso
U.S. Fid. & Guar. Co. v. Delmar Dev. Partners, LLZ2 A.D.3d 1017, 1022\.Y. App. Div.
2005) (“To the extent that defendantlaims of nonperformance can be characterized as
conditions precedent, plaintiff alleged full performance of its obligations under thradantits
complaint, rendering defendasijeneral denials sufficient to place plainsifhllegations at
issue.”). Analogous facts are at issue here. In its answerTéathdeniedntelsatSaless
assertiorthat it performed all obdjations undethe NESA SeeAnswer, ECF No. 10, at { 6.
Thus, the Court finds that Judlech preservetheissueof whether Intelsat Sales complied with
the condition precedent facceleration damages.
D. Adequacy Of The Nibecker Letter

JuchTechassertshrough its motion for partial summary judgmémat Intelsat Sales is
not entitled tcacceleration damages becatlsre is no genuine dispute of material fact that it
failed tocomply with the mandatory notice provision in Section 8.1 of the NESA. Thus,
according to Jucffech, Intelsat Saleanonotdemandacceleratiodamages under Section 8.5.
Section 8.1(b) of the NESA contains sparse details about how notice must be provided. The
clause states:

At its sole option, Intelsat may suspend Service oniteate this Agreement or

some or all outstanding Service Contrdmtggiving written notice if the Customer

... fails to make payment of any sum due and owing to Intelsat under a Service

Contract and such failure continues for a period of 15 days after provision of
written notice of such failure by Intelsat.

NESA,ECF No. 68, Ex. 1 at § 8.1(b). Although the clause prouits‘Intelsat [Sales]’” may
terminate the NESA and the Service Contracts, it provides noguftanceexceptthat the
noticebe in writing andhat JuckhTechbe given fifteen days after receiving notice to treey

outstanding sums due.



JuchTech argues that th@ctober 6, 2010, Nibeckéstter contained several defects
which make itinadequateinder Section 8.1(bhamelythat it wasdraftedon Intelsat Corp.
letterhead; it was signed by Nibecker, an Intelsat Corp. employeehatidd” line describe
the NESA as between Judlech and Intelsat Corpyhereaonly Intelsat Sales wasparty to
the agreementSee generallpef.’s Mem. Supp. Mot. Part. Summ. J., ECF No. 58¢€& also
Nibecker Letter, ECF No. 75, at 4. Further, becausalibeckerletterstatel that“Intelsat”
stands for “Intelsat Corp.” within the documeschmention of‘Intelsat” in the letter beaamea
reference to Intelsat Corpahile the onlyproper entitywith rightsand obligations under the
NESAIs Intelsat Sale3. SeeNibecker Letter, ECF No. 75, at 4

Competent evidence in the record, however, showsltitddTech receivedand
understood the import of, the Nibecker letter; indeed, on October 8, 2010l eeleh\Walter
Juchniewicz emailed Chris Nibecker, among others, “formally acknowteg]gpceipt ... of the
email form (sic) Chris.” ECF No. 75, at 9 (Oct. 8, 2010, email from Juchniewicz touRssm
with Nibecker ctd). JuchTechdoesnot provide evidence suggestitingtit was confused or
misledabout whether thietterreferred taheagreementvith Intelsat Sales at issue in this action
becausebesides wrongly listing Intelsat Corp.agpartyto the agreementhe letter correctly
identifiedthe relevant contractsNESA “No. 04031 dated January 7, 200&eNibecker
Letter, ECF No. 75, at 4. Juch-Tech also does not contest that the account statémchetsta
the lettercorrectly listed JuciTechs account number with Intelsat Sales (#5210) and properly

identifiedthe correct billing information under the NESA and the Service Orders between Juch-

> For example, the letter states: “This serag$ormal notice that unless Intelsat

[i.e., Intelsat Corp.] receives payment of the Outstanding Balance of US$2,419,865.00 within 15
days from the date of this letter, Intelsag.[ Intelsat Corp.] may, in accordance with Article 8.1

of the NonExclusive Agreement, terminate your Services without further notice.” Nibecker
Letter, ECF No. 75, at 4.
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Tech and Intelsat SaleSeeAttach. to Nibecker Letter, ECF No. 75, at 5-8. Finally, Jlebh
does notontradict evidencehowingthat it never objected to the letiantil the instant motion
was filedseveral years after the agreement was termingtdalct, evidence shows thduch
Techstop executives, President Walterchmiewicz and CEO Ken Hyde, communicated with
Chris Nibecker following receipt of the letter to disctlssimpending terminationSeeECF

No. 75,at 915 (variousemailsbetween JuciTech and Nibeckergee alsdNibecker Aff., ECF
No. 75, at 1-2, § 3.

Once again, the Court must look to New York coattaw to determine whether the
letter constitutd proper notice. New York courts repeatedly have heldflatict compliance
with contract notice provisions is not required in commercial contracts when tihactiowf
party receives actual notice and suffers no detriment or prejudice by theateVid.C. Studios,
LLC v. Telenext Media, Inc32 Misc. 3d 1211(A)at*9 (N.Y. Sup. Ct. 2011)accord.
MyPlayCity, Inc. v. Conduit LtdNo. 10 CIV. 1615 CM, 2012 WL 1107648, at *10 (S.D.N.Y.
Mar. 30, 2012) (applying New York lawguarez v. Ingalls282 A.D.2d 599, 600\.Y. App.

Div. 2001);Dellicarri v. Hirschfeld 210 A.D.2d 584, 585 (N.Y. App. Div. 1994). Thus, when
the party against whom the contract is being enforced received actual noticasaaifiorded

the protections the notice provision was intended to provide, Newldwrloesnot demand
perfectcompliancewith a notice clauseSeg e.g, Rockland Exposition, Inc. v. Alliance of Auto.
Serv. Providers of New Jerséd06 F. Supp. 2d 350, 360 (S.D.N.Y. 2009) (applying New York
law and holding that “notice was effective” when the defendamtpany failed to seh
termination letters by registered mail, as required by the contract, bdbaus was “no dispute
that [the plaintiffcompany] received [the termination] letters, and [the plainbfhpany] does

not claim prejudice” from the deviatior(gorey v. AllionHealthcare Inc. 18 Misc. 3d 1118(A),

11



at *9-10 (N.Y. Sup. Ct. 2008) (citing New York cases and explaining that “contractual notice
provisions are strictly enforced” only when “the moving party was not given the hotidach
they were entitled in ord¢to] receive the protection afforded by the notice provisiosggalso
Contemporary Mission, Inc. v. Famous Music Cp§d7 F.2d 918, 925 (2d Cir. 1977)
(explaining that notice provision should not be construed if it were a common law pleading
requirement under which every slip would be fatal”).

The Court finds thaluchTech seeks an overtgchnicaland rigidreading of the notice
provisionthat is inconsient with the New York contract law described abbvastead,
evidence in the record sups the facts that: Ju€hechreceivedactualnoticethrough the
Nibecker letteof its continuingdefaultin violation of the NESA anthe Services Orders with
Intelsat SalesjuchTechknew theletterreferred to theorrectNESA with Intelsat Saleslespite
the error in the “Re” line naming Intelsat Corp. as a party to the agreeameduchTechwas
givenat leasfifteen days to complpefore the agreement was terminatSee e.qg,

MyPlayCity, 2012 WL 1107648, at *11 (“While the notice contaietypographical error, there
is no dispute that the Notice of Termiioa was sent to [the plaintiffompany] through its
officers, or that the notice was intended for [the plaimttfifrpany].”);J.C. Studios32 Misc. 3d
1211(A), at *9(granting defendaig motion to dismiss when “[fgintiff does not dispute that it

received actual notice of the termination of the [| Agreement, and plalog# not allege any

6 Under New York law, strict compliance with written notice provisions is required

for public contracts, with limited exceptionSee Honeywell, Inc. v. J.Rlaguire Co., InG.No.
93CIV.5253, 1999 WL 102762, at *23 (S.D.N.Y. Feb. 24, 1999) (applying New York law and
citing cases).But because the contract at issue in this action is a commercial agreement between
two sophisticated, private parties, the rigite JuchTech incorrectly argues for cleadipes not

apply. The Court also feels compelled to note that Jechn failecto cite a single New York

contract case in its memorandum in support of the motion for partial summary judtivessity
leavingto Intelsat Sales and the Court tlesponsibility for sorting out the relevant legal

standards.
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detriment caused to it by any claimed deviation from the terms §f Agreement”);lves v.
Mars Metal Corp, 23 Misc. 2d 1015, at *1017 (N.Y. Sup. Ct. 1960) (holding that when “actual
notice of termination has in fact been given, the form is of little import,” evemwhe form
violates the contract, and “it would be hypertechnical in the extterheld otherwise”).

Furtherthere exists a triable issue as to whether-Jueath suffered actual prejudice
from the errors in the Nibecker letter, as Jdeth does not providenyevidencehatsuch
prejudice occued insteada genuine dispute of fact exists that Jdethknew upon receipt of
the letterexactly whichagreement theotice addressed and the obligations on which it was in
default thus suggesting thdtsufferedno prejudice. Although the issuegh the letterise
abovemeretypographial errors at least insofar as the letter was sent from Intelsat @&dnpr
thanintelsat Sales, thideviation does not rendautomaticallythe notice null and voids a
matter of law Rather, even accepting as true that Intelsat Sales coudd diat notdelegate to
Intelsat Corp. the power to issue notddermination a triable issue of fact exists as to whether
the Nibecker letter was sufficient to convey the required information aboufléatisdefault
statusand to set in motiothe proces$or terminating the NESA and the Service Orders after
fifteen days, which is what the notice provision was intended to accomplisthatdappened
next

In fact, JuckhTechs argument for summary judgmdrgcomegven moe specious when
considering thevidencehat ithadextensive prior contastwith Chris Nibecker and Intelsat
Corp.in relation to thdntelsat Sales NESA and the Service Orders before receiving the notice
letter. As set forth in Nibecker’s affidavit, he was one of the main contacts forTaeth-
regardingts billing andpayments to Intelsat Sales between 2008 and 28&éNibecker Aff.,

ECF No. 75, at 1-2, § 3. This is becaas&lence shows th#te billing department at Intelsat

13



Corp. was given responsibilibyy Intelsat Salefor sending invoices to Juckech under the
NESA and the Service OrderSee id. Thus,the evidence in the record creates a genuine
dispute of facthatJuchTech knew Intelsat Corp. had acted on behalf of Intelsat Beatles

past bycarrying out various aspectstoe agreementparticularly in relation to billingnd debt
collectionprocedureswhich suggests that the notice was adegaadhatJuchTech suffered

no prejudice.The Court therefore concluddsat JuchTech isnot entitled to summary judgment
becausét has failed to demonstrate that g@nuine dispute of material fact exists as to whether

the Nibecker letter constituteidsufficient notice under Section 8 of the NESA.

V. CONCLUSION
For the foregoing resns, the Court denies Juthelis motion for partial summary
judgment and motion to strike. An order consistent with this Memorandum Opinion is

separatly and contemporaneously issued.

Dated: June 30, 2014 RUDOLPH CONTRERAS
United States District Judge

! Because the Court denissmmary judgment on Juch-Tech’s argument that the

Nibecker letteconstitutednadequate notice under the NESA, the Court need not address
Intelsat Sales’s arguments about whether -Jiesth waived its right to challenge the sufficiency

of notice by not objecting promptly, or whether Intelsat Corp. was properly agti@aozssue

the notice alntelsat Sales agent. Further, the Court does not, and need not, decide at this time
whether the contract acceleration damages clause is enforceable as a ligladetgds

provision. Finally, the parties are reminded that leave is required beforebhigig that do not
comply with the Federal Rules of Civil Procedure and the Local Rules ofahis.C
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