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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

JACQUALYN THORPE, etal.,
Plaintiffs,

V. Civil Action No. 10-2250(ESH)

— e N N

DISTRICT OF COLUMBIA, )

Defendant.

N

MEMORANDUM OPINION

In this Olmsteadaction, plaintiffs, who include nineurrent and former nursing facility
residents, claim that the District of Columi§iBistrict” or “defendant”) provides Medicaid-
funded long-term care servicesimalividuals with physical disabiles in a manner that results in
the unnecessary segregation of such individuatsireing facilities in violation of Title Il of the
Americans with Disabilities Act (“ADA”), 42 U.S.C. 88 12181 seq, and Section 504 of the
Rehabilitation Act, 29 U.S.C. §§ 7@4 sed’ (Third Am. Compl., Mar. 27, 2013 [ECF No. 98]
(“3d Am. Compl.”).) Before the Court is plaiffs’ renewed motion for class certification,
seeking to certify a class of nursing faciligsidents who allegedly are “stuck” in nursing
facilities due to the District’s lack of an “effective system of transition assistance.” (PIs.’

Renewed Mot. for Class Certification, My2013 [ECF No. 103] (“C®ot.”).) Defendant

! The Third Amended Complaint names elevairiffs, but two (Lavadia Carter and Carl
Magby) have since passed away. The remginine are Jacqualyn Thorpe, Donald Dupree,
Roy Foreman, Larry McDonald, Curtis Wilkersdtgbert Collins, Winifred Goines, and Joseph
Gray, and Denise Rivers.

% These actions are named foe 1999 Supreme Court decisionOimstead v. L.C 527 U.S.
581 (1999), which recognized for the first tith@t unjustified segredion was a form of
discrimination prohibited by the ADA and the Rehabilitation Act.
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opposes the motion (Def.’s Opp’n to CC Mdune 4, 2013 [ECF No. 106] (“CC Opp.”)), and
has moved to dismiss the complaint. (DeMot. to Dismiss, Apr. 11, 2013 [ECF No. 99]
(“MTD Mot.”).) For the reasons stated herein, defendant’s motion to dismiss is denied and
plaintiffs’ motion for classertification is granted.

BACKGROUND®

LEGAL BACKGROUND: THE INTEGRATION MANDATE

The Supreme Court concluded@imsteadhat the “integration mandate” of the ADA
and the Rehabilitation Act requires a public entitgtsas the District tadminister its Medicaid
program in a manner that does not result é“tmjustified segregain or isolation” of
individuals with disabilities.SeeOlmstead v. L.G 527 U.S. 581, 607 (1999)Thus, under
Olmsteadthe District is “required tprovide community-based treatment for persons with . . .
disabilities” when three conditiorsse satisfied: (1) the Disttis “treatment professionals
determine that such placement is approprig@®’the “affected persons do not oppose such
treatment”; and (3) “placement can be readbyn accommodated, taking into account the

resources available to the [District] ane theeds of others with . . . disabilitieS&e Olmstead

% The Court assumes familiarity with its priopinion and the background set forth theréhee
Day v. District of Columbia894 F. Supp. 2d 1 (D.D.C. 2012).

* The ADA provides that “no qualifieindividual with a disabilityshall, by reason of such
disability, be excluded from paripation in or be denied the bditg of the services, programs,
or activities of a public entity, dve subjected to discrimination layy such entity.” 42 U.S.C. 8§
12132. The term “qualified individual with a dsbty” means “an indivdual with a disability
who, with or without reasonable modificationgtibes, policies, or @ctices, the removal of
architectural, communication, oatrsportation barriers, or theopision of auxiliary aids and
services, meets the essential eligibility requirements for the receipt of services or the
participation in programs or activities providega public entity.” 42 U.S.C. § 12131(2). The
Rehabilitation Act provides that no person with sadbility “shall, solelyby reason of her or his
disability, be excluded from the participation lre denied the benefits of, or be subjected to
discrimination under any program or activity recegvFederal financialssistance.” 29 U.S.C.
§ 794(a).



527 U.S. at 607see als®8 C.F.R. § 35.130(d); 28 C.F.R. § 41.5F(dowever, even if these
three conditions are satisfied, thes no violation of law if th public entity can show “that
making the modifications would fundamentallijea the nature of the service, program, or
activity,” 28 C.F.R. § 35.130(b)(7), or that ittha comprehensive, effectively working plan for
placing qualified persons with . . . disabilitiedeéss restrictive settings, and a waiting list that
move(s] at a reasonable pace not controlled bysthte’'s endeavors to keep its institutions fully
populated.” Olmstead 527 U.S. at 605-06.

SinceOlmstead numerous “integration mandate” ddfmstead cases have been
brought® Across a wide range of sé®s, programs and activitidhese cases have challenged
undue segregation of individuals with disabilities gorisk of segregatiy) in nursing facilities,

mental health facilitie8 jnstitutions for individuals with intellectual and developmental

® The ADA's implementing regulations provide tti] public entity shdladminister services,
programs, and activities in the most integratetling appropriate tine needs of qualified
individuals with disabilities.” 28 C.F.R.35.130(d). The Rehabilitation Act’s implementing
regulations provide that progransgrvices, and activities must &éministered in “the most
integrated setting appropriate”ttee needs of individuals withshbilities. 28 C.F.R. § 41.51(d).
The “most integrated setting” is “a setting tkatbles individuals with disabilities to interact
with nondisabled persons to the fullestesu possible.” 28 C.F.R. pt. 35, App. B.

®See, e.g.U.S. Dep't of Justice, Olmstea@ommunity Integration for Everyone
(http://'www.ada.gov/olmstead/index.htm) (listi@gmstead cases with DOJ involvemesge
alsoTerence Ng, Alice Wong and Charlese ktagton, UCSF National Center for Personal
Assistance Services, Olmstead and @¢ad-related Lawsuits (updated May 2013)
(http://www.pascenter.org/stateased_stats/olmstead/olmsteadsgshp) (listing of Olmstead
lawsuits by state).

’ See, e.gUnited States v. FloridaNo. 1:13-cv-61576 (S.D. &I filed July 22, 2013A.R. v.
Dudek No. 0:12-cv-60460 (S.D. filed Mal3, 2012) (consolidated withnited States v. Florida
on Dec. 12, 2013)Steward v. PerryNo. 5:10-cv-1025 (W.D. Tex. filed Dec. 20, 2010);
Hiltibran v. Levy No. 2:10-cv-4185 (W.D. Mo. filed Aug. 23, 201Boyd v. Mulling No. 10-
cv-00688 (M.D. Ala. filed Aug. 12, 2010addad v. ArnoldNo. 3:10-cv-414 (M.D. Fla. filed
May 13, 2010)Long v. BensarNo. 4:08-cv-0026 (N.DFla. filed Jan. 15, 2008;onn. Office
of Protection and Advocacy v. Connectjddb. 06-cv-00179 (D. Conn. filed Feb. 6, 2006).

8 See, e.gUnited States v. New YoiKo. 1:13-cv-4165 (E.D.N.Y. filed July 23, 2018)nited
States v. North CarolindNo. 5:12-cv-557 (E.D.N.C. filed Aug. 23, 2012Amanda D. v.



disabilities? and sheltered workshops/segregated day serficBesme cases are private actions
brought by individuals, some are class acti@m&l some are enforcement actions by the
Department of Justice. Where a private actases systemic issuaurts have uniformly
granted class certification to allgulaintiffs to pursue those claineyen after the Supreme
Court’s recent decision Wal-Mart Stores, Inc. v. Duke&31 S. Ct. 2541, 2551 (2011), which
arguably tightened the staniddor class certification’ In the present case, named plaintiffs

seek to bring a class action orhb# of individuals with physicadlisabilities who are receiving

Hassan No. 1:12-cv-53 (D.N.H. filed Feb. 9, 2012)nited States v. Delawar&lo. 1:11-cv-
0591 (D. Del. filed July 6, 2011)jnited States v. Georgi&lo. 1:10-cv-249 (N.D. Ga. filed Jan.
28, 2010)Williams v. QuinnNo. 05-cv-4673 (N.D. lll. filed Aug. 15, 2005).

® Seee.g, United States v. VirginjaNo. 3:12-cv-0059 (E.D. Va. filed Jan. 26, 2012)jted
States v. Nebrask#&lo. 8:08-cv-0271 (D. Neb. filed June 30, 20@3njamin v. Pennsylvania
Dept. of Public WelfareNo. 1:09-cv-1182 (M.D. Pa. filed Jun. 22, 20Misability Rights New
Jersey, Inc. v. Veleio. 3:05-cv-4723 (D.N.J. filed Sept. 29, 2005yas v. HamosiNo. 05-cv-
04331 (N.D. lll. filed July 28, 2005).

10 See, e.gUnited States v. Rhode Islgrdo. 1:13-cv-00442 (D.R.I. filed June 13, 2013ne
v. Kitzhabey 283 F.R.D. 587, 589 (D. Ore. 2012).

1 See, e.gKenneth R. v. Hassaf93 F.R.D. 254, 271-72 (D.N.H. 2013) (certifying class of
adults with serious mental iliness seeking exjel and enhanced comnity-based services);
Lane v. Kitzhaber283 F.R.D. at 589 (certifying class unéRre 23(b)(2) of “all individuals in
Oregon with intellectual odevelopmental disabilities who are or who have been referred to,
sheltered workshops” and tw are qualified for supportemmployment services Dster v.
Lightbourne 2012 WL 685808, at *6 (N.D.Cal. MarchZ)12) (certifying class of persons
whose state in-home support seedavould be “limited, cut, derminated” by 20% under a new
law); Pashby v. Cansle279 F.R.D. 347 (E.D.N.C. 2011) (té&ying class ofeligible adult
Medicaid recipients chinging the legality of a new rule thabuld terminate eligibility for in-
home care). Prev¥al-Mart cases includédampe v. Hamqsl:10-cv-3121 (N.D. Ill. Nov. 22,
2010) (certifying class of young adsiseeking to challenge a stquolicy that places medically
fragile individuals with disabilities at risf institutionalizaion after turning 21)Connecticut
Office of Protection and Advocacy v. Connecti@®6 F. Supp. 2d 266 (D. Conn. Mar. 31, 2010)
(certifying class of individuals with mentélhess challenging state’s reliance on nursing
facilities to provide careBenjamin v. Pennsylvanep’t of Public WelfareNo. 1:09-cv-1182
(M.D. Pa. Sept. 2, 2009) (certifyirgass of individuals with del@mental disabilities seeking
to end segregation in state’s largeblicly-run congregate care institutionkjng v. Bensgn

No. 4:08-cv-0026, 2008 WL 4571904, at *3 (N.DaFDct. 14, 2008) (certifying class of
Medicaid-eligible adults tvo are unnecessarily confintma nursing facility).



Medicaid-covered long-term care services insmg facilities, but who want to be receiving
such services in the community.

Il. FACTUAL BACKGROUND

A. Existing Medicaid Coverage of Long-Term Care Services for Individuals
with Physical Disabilities

In the District, individuals with physical ghbilities who require Medicaid-covered long-
term care servicéShave three options for accessing thesevices: (1) in aursing facility; (2)
in the community with services provided &pMedicaid waiver program; or (3) in the
community with personal care assistance sendgogsred by the Distritd Medicaid Plan.

Nursing Facility Care: Federal rules provide that dedicaid programs must cover
long-term care servicesquided by an institutione(g, a nursing facility)® although states
determine the “level-of-care” criteria an individumalist satisfy to qualify for such services. To
define level-of-care criteria, states may use “functionatéga, such as an individual’s ability to
perform certain Activities of Daily Living (“ADLs”)pr “clinical” level-of-care criteria, such as
diagnosis of an illness, injyrdisability or other medicalondition; treatment and medications;

or a combination of both. In the District, a eaid beneficiary qualiés for long-term care

12 Long-term care services “refer to a broadge of health and hia-related services and
supports needed by individuals who lack the capdor self-care due to a physical, cognitive,
or mental disability or condition. Often the indluial’s disability or condition results in the need
for hands-on assistance or supervision over gneed period of time.” Kirsten J. Colello,
Congressional Research Seeri7-5700, Medicaid CoveragélLong-Term Services and
Supports 1 (2013%ee alsdistrict of Columbia Dep’t oHealth Care Finance, EPD Waiver
Program Participant Handbook @rfly-term care services “adgmople who are aging, have
disabilities, or have chronicare needs and who require assistance to maintain their
independence in personallralth-related activities”).

13 Long-term care is one of the three primapyes of services provideby nursing facilities.

The other two are skilled nursifgedical care and related se&®s$) and rehabilitation. Federal
Medicaid rules preclude states from limiting a&#& nursing facility services or making them
subject to waiting lists Seehttp://www.medicaid.gov/Medicai@HIP-Program-Information/By-
Topics/Delivery-Systems/Institutioh@are/Nursing-Facilities-NF.html.



services in a nursing facility if he/she requifgk“extensive assistance” or “total dependence”
with at least two of five “Bsic activities of daily living” (“BADLs”)—"bathing, dressing,
mobility, eating, and toilet use,” or (2) “supervisianr’ “limited assistanceWwith at least two of
the five BADLs and “extensive assistance, taigbendence, supervision, or limited assistance”
with three of five “instrumental activities dfily living” (“IADLs”)—“medication management,
meal preparation, housekeeping, money management and telephone use.” (Def.’s Response to
the Court’s Oral Order During the Dec. 11, 204g. 4, Dec. 13, 2013 [ECF No. 122] (“Def.’s
12/13/2013 Supp. Filing”) (citing Isodari Dep. 27-28, Mar. 20, 2013¥ee als®9 D.C. Mun.
Regs. § 5099.

As of January 1, 2013, there were 2,765 ab&l®deds in nineen Medicaid-certified
nursing facilities in the Distri and 2388 of those beds wéiteed by Medicaid recipientd’
(Def.’s 12/13/2013 Supp. Filing 2; Turnage Dep. 99-100, Mar. 15, 2013.) Of the Medicaid
recipients, 2019 had been in the fngsfacility for more than 90 days. (Def.’s 12/13/2013
Supp. Filing 2.) In addition, there were appmately 200 D.C. Medicaid beneficiaries in
nursing facilities outsidef the District. §eelscandari Dep. 24.) Approximately 21% of the
District’s nursing fadity population is under the age of 65. 2012 NHBGpra nl14, at 156

(Table 3.5).

14 Occupancy rates in the Distrs nursing facilities havhistorically exceeded 90%SeeCenter
for Medicare & Medicaid Services, 2012 NuigiHome Data Compendium (“2012 NHDC”) at
156 (Table 3.5) (showing occupancy rate920% in 2007; 91.8% in 2008; 93.3% in 2009;
92.2% in 2010; and 90.9% in 2011) (availabléatgts://www.cms.gov/Medicare/Provider-
Enrollment-and-
Certification/CertificatimandComplianc/downloads/nursinghomedatacompendium_5p8spdf
also Day 894 F. Supp. 2d at 28 (“the Districtisirsing home population from 1995 to 2009
decreased by only 45 individuals”).

> The 2012 numbers were very similar. As of January 1, 2012, there were 2343 Medicaid
recipients in nursing facilities itme District, and 1990 of thosedividuals had been in a nursing
facility for more than 90 days(Def.’s 12/13/2013 Supp. Filing 1.)



The existing record does nestablish with certainty homany nursing facility residents

have “physical disabilitiesivithin the meaning of the ADANd the Rehabilitation Act.
Plaintiffs take the position that “most” do basedloa fact that in order to enter a nursing home,
an individual must meet the requirements forsmg home level of care. Plaintiffs’ assumption
is not without flaws, but it is not unreasonablérst, even though the ADA’s definition of a
physical disability and the Distt's nursing home level-of-careastdard are not identical, there
is substantial overlaPy. Indeed, the only exception suggedbgahe District is an individual
who suffers from a developmental disability,applation that has few, if any, individuals still
residing in District nursingdcilities. Second, although a nursiagility resident’s condition
may have improved over time such that hefstvéonger qualifies foa nursing home level of
care, annual record reviewsalf nursing facility residents armperformed to assess whether a
current resident continues to rémgua nursing facility level of car€. (Iscandari Dep. 52-53,
181-183.) At trial, of courseng material factual disputes wileed to be addressed, but at
present it is reasonable to assume that mostnfacility residents aralso individuals who
satisfy the legal definitio of an individual witha physical disability.

The existing record also does not bith with certainty how many current nursing

facility residents (other than the named plaintffso still reside in nursing homes) would prefer

6 Under the ADA, an individudias a disability if he ashe has “a physical or mental
impairment that substantially limits one or raanajor life activities . .. .” 42 U.S.C. 8§
12102(1). “[M]ajor life ativities include, but are not limitet, caring for oneself, performing
manual tasks, seeing, hearing, eating, shegpvalking, standindifting, bending, speaking,
breathing, learning, reading, concentratifgyking, communicating, and workinglt. §
12102(2)(A). In addition, “a major life activity also includes the of@nsof a major bodily
function, including but not limited to, functio$ the immune system, normal cell growth,
digestive, bowel, bladdeneurological, brain, respiratgrcirculatory, endocrine, and
reproductive functions.'ld. 8 12102(2)(B).

7 One study in 2011 found that 22% of the Dégtsi nursing facility reidents had zero ADL
impairments. 2012 NHDC at 158 (Table 3.7).



to live in the community. The closest proxy tbat information comes from a survey mandated
by the Center for Medicare and Medicaid Servic€MS”) that nursing facilities administer to
their residents on a quarterly basis. As pathat survey, known abe “Minimum Data Set”
(“MDS”) survey, each resident is asked “Do you wiantalk to someone about the possibility of
returning to the community?” @.’s Reply Brief in Support of its Mot. to Dismiss the Third

Am. Compl. (“MTD Reply”) [ECF No. 107Ex. C, at 31, June 4, 2013 (2010 MDS Survey)
(Q500B);see alsdscandari Dep. 48-50.) In 2010, approgiely 524 nursing facility residents
(out of 2,499 surveyed) answengek to that question.SéeTurnage Dep. 97-98; Iscandari Dep.
48-50;see alsalurnage Dep. 95 & Ex. 14 (Oct. 22010 DHCF MFP Operational Protocol
Amendment) (indicating that 580 residents had expressed desire to move).) The existing record
does not include any information about more reemsivers to this question. Publicly available
data from the MDS survey however, suggests that the numbkresidents who are interested

in returning to the community has remained fagtigble. For example, for the fourth quarter of
2013 (the most recent available data), 27.50% of 2182 residents surveyed (approximately 600
individuals) “expect[ed] to bdischarged to the communitySeeMDS 3.0 Frequency Report,

4th Quarter 2013upra n18. The only other preference datdhia existing record comes from

a screening the District did RD12: at that time it screen884 nursing facility residents and
identified 256 who wanted to return to therguunity. (Def.’s Resps. to PIs.’ First Set of

Interrogatories 5, Feb. 15, 2013 (‘De Interrog. Resps.”).)

8 The MDS 3.0 Frequency Reports are publatpilable reports summarizing by state the
answers to questions in the MDS surveyeweery quarter from the fourth quarter of 2011
through the fourth quarter of 2013, lalkresponses are not includefleeCMS, MDS 3.0
Frequency Report, 4th Quar 2013 (available dtttp://www.cms.gov/Resarch-Statistics-Data-
and-Systems/Computer-Data-and-Systems/Minimum-Data-Set-3-0-Public-Reports/Minimum-
Data-Set-3-0-Frequency-Report.htff@0500B: Participation in Asessment and Goal Setting -
Possibility of returning to Community. Q050@8not included irthe Current Resident
Information Report.”)




Home and Community-Based Services Waiver Programs: In addition to the mandatory
coverage of long-term care semscprovided in a nursing facilita state Medicaid program may
opt to cover home and community-based lorigiteare services via “Home and Community
Based Services (HCBS) Waiver” progra®ee42 U.S.C. § 1396n(cf. Generally, a waiver
program serves targeted populatgyoups, such as individuals withental illnesses, intellectual
disabilities, or physical disdliies. Subject to approval lgMS, each state decides how many
waiver programs to offer and determines theilality requirements, numdr of participants, and
scope of services cover&l Waiver participants remain elide for all other Medicaid-covered
services.

In the District, the “Elderly and Persows#th Disabilities Waiver” (‘“EPD Waiver”)
covers home and community-based long-term sareices for individuals who are aged 65 and
over and adults with physicdisabilities who are 18 or oldarho meet the District’'s nursing

home level-of-care requiremerifs29 D.C. Mun. Regs. 200 (citing 42 CFR § 440.40; 42

19 Section 42 U.S.C. § 1396n(c)(@rovides in pertinent part:

The Secretary may by waiver providatla State plan approved under this
subchapter may include as “medical s&sice” under such plan payment for part
or all of the cost of home or communibgased services (other than room and
board) approved by the Secretary which amigied pursuant to a written plan of
care to individuals with respect to whdahere has been a determination that but
for the provision of such sdces the individuals would requitke level of care
provided in a hospital orrursing facility . . . the cost of which could be
reimbursed under the State plan.

42 U.S.C. § 1396n(c)(1). Prior i3 enactment, the Medicaid Agtecluded state Medicaid plans
from covering home and communitgded long-term care services.

20 Forty-seven states and the [Eiisttare now operating at leaste waiver program, with more
than 300 waiver programs active nationwid@eehttp://www.medicaidyov/Medicaid-CHIP-
Program-Information/By-Topics/Long-Ternme&ices-and-Support/Home-and-Community-
Based-Services/Home-and-ComniyrBased-Services-1915-c.html

2 The EPD Waiver covers case managemenicasyhomemaker services, respite services,
chore services, personal cardeaservices (PCA), personal emergency response services



CFR 8§ 440.155). A patrticipant can receive upiibeen hours of care per day without prior
authorization and up to twenty-four hours with prior authdiora (Iscandari Dep. 55, 164.)

The District began enrollingpdividuals in the EPD Waiver in 2008. At the time the
District did not keep track atthether EPD Waiver participantgere coming directly from the
community or from nursing facilities. Byugust 2011, the available slots (3940) were filled,
and on August 17, 2011, the Department of Hea#dhe Finance (“DHCF”) started a waiting list.
(SeeDHCF Transmittal No. 11-24; DHCF Transmithdo. 11-32; Iscandari Dep. 33.) In
December 2011, the EPD waiver was reauthoriaethe next five years (from January 4, 2012
—January 3, 2017). (Iscandari Dep. 24.) For tis¢ year, there were 4050 slots; for the second
year, there were 4162 slotsicathe number was set tachease to 4278 in 2014, 4387 in 2015
and 4520 in 2018 (EPD Waiver Renewal Applicati, Appendix B; Turnage Dep. 150-51.)
Forty slots per year are reservied nursing facility residents(Turnage Dep. 150; Iscandari
Dep. 34-35.)

By July 2012, there were 681 people on the ERIver waiting list. (Turnage Dep. 158-
59.) By the beginning of January 2013 rhwere 1084, including 114 nursing facility
residents, seven of whom were named plisn{Carter, Collins, Goines, Magby, McDonald,
Rivers, and Thorpe). (Iscandari Decl. 1Y,&une 3, 2013.) On Jamy&, 2013, the District
sent letters offering waiver slats the 1084 individuals then onethvaiting list. (Iscandari Decl.
1 4.) By June 4, 2013, the Distrrefported that of the 1084 indiduals who had been sent offer

letters, approximately 246 had enrolled; 472 werhe process of enrolling; and 366 had not

(PERS), assisted living, and environmental asitslity adaptation services (EAA). EPD
Waiver Program Participant Handbook 11-12.

%2 These numbers represents the “maximum numbarticipants serveat any point during the
year.” EPD Waiver Renewal, Appendix Bséaable at http://www.medicaid.gov/Medicaid-
CHIP-Program-Information/By-Topics/Waivévgaivers.html?filterBy=1915(c)#waivers).

10



responded, including all of the named plaintiffisscandari Decl.  5.) Additional names have
been added to the waiting list since Jag®®13, but it is not clear how manyCqmpare
Iscandari Dep. 105 (estimating that 220 indialduwere added to the waiting list between
January 7, 2013 and March 20, 2013); Iscaridadl. § 4 (as of May 21, 2013, there were 1519
individuals on the EPD Waiver waiting list, aaftwhich 1084 had been offered waiver spots)
with DHCF, DC Medical Care Adsbry Committee Report (“MCAC’3 Apr. 2013 (reporting
1397 individuals on the EPD Waiver waiting 1i$084 of whom had been notified of an
available slot)id., Jan. 2014 (same).)

State Plan Coverage of Personal Care Services: Finally, a state Medicaid program may
opt to cover certain “personal care assistance/ices. The District's Medicaid State Plan
includes coverage for “persordre assistance” for up to etdtours per day or 1040 hours per
year, although additionabre may be authorize&ee29 D.C. Mun. Regs. 88 5003.5, 5003.6;
(Iscandari Dep. 55.) To be eligible to re@personal care assistance services, a Medicaid
beneficiary must have an “extensineed for assistance with at kease of the activities of daily
living,” making these services availableitalividuals who may not meet the nursing
facility/EPD Waiver leel-of-care requirements. (Iscandari Dep. 53-56.)

B. Transitioning Individuals from Nursin g Facilities to Home and Community-
Based Long-Term Care Services

1. Money Follows the Person (“MFP”) Program
The MFP Program is a federally-funded gnartigram with the specific goal of helping

Medicaid beneficiaries who habeen in an institutional settirigr over 90 days transition to a

23 The DC MCAC Reports are available #iph/dhcf.dc.gov/page/dmedical-care-advisory-
committee.

11



home and community-based services waft’eBee Day894 F. Supp. 2d at 13-16; (Sarigol Dep.
21, July 27, 2011). The District's$t official attempt to transition nursing facility residents to
community-based long term care services beg&rctober 2010 when it implemented its MFP
program targeting individuals mursing facilitiesvho qualified for services under the EPD
Waiver. (2010 MFP Operational Protocol Amdment 35.) Since then, 49 nursing facility
residents have transition&althe community through the P program. Although this number

is not negligible, it is far fewer than the Distrpredicted and there is record evidence that many
more residents are eligible for but have ndtrgeeived assistance from the MFP program.

First, as a prerequisite for participation ie tMFP program, the Districs required to set
annual targets or benchmarks for the numb@hgsgically disabled nunsg facility residents it
anticipates transitioning via MFP to the EPD Waivkr 2007, when the District first applied for
and received approval to parpate in the MFP program, the $biict proposed transitioning a
total of 645 individuals with physicalisabilities out of nursingafilities at a rate of over 100 per
year. SeeTurnage Dep. 186-88 & Ex. 27 (2007 MFP Rebalancing Demonstration Grant Award
for the District of Columbia))see alsday, 894 F. Supp. 2d at 14. In 2010, the District's
benchmarks were reduced to 30 residents in 2010; 40 residents fr; 200residents in 2012;

40 residents in 2013; and 40 residents in 2q2013 Olmstead Plan at 39; Sarigol 2013 Dep.

60-61; Def.’s 12/13/2013 Supp. Filing 5.) To ddte MFP program has consistently fallen far

24 MFP participants are eligible for a paymentpfto $5000 in transition expenses related to
moving and household set up, total case managetueing the MFP Demonstration Year, and a
one-time community integration payment ofto$1500. The District had previously been
approved for and was using MFP grant moneyansition developmentally disabled individuals
from intermediate care facilities to the IDD Waiv&eehttp://www.medicaid.gov/Medicaid-
CHIP-Program-Information/By-Topics/WaikgWaivers.html?filterBy=1915 (c)#waivers.

25 At one point, the District hthset its benchmark for 2011 at @urnage Dep. 188), but it then
reduced it to 40. In July 2011, it further redd it to 26. (Iscandabep. 129-130; Sarigol 2013
Dep. 60.)

12



short of its targets, trangting O residents in 2010, 17 resitkein 2011; 16 residents in 2012;
and 16 residents in 2013, for a total of 49 MFBgram transitions from October 2010 through
December 6, 2013. (Def.’s 12/13/2013 Supp. Filirg& Ex. 1 (“MMIS Data Chart”); Sarigol
2013 Dep. 58-59, 65-66.) And although the Distrésterated in December 2013 that it had a
goal of 40 MFP transitions for 2014 (Def.’s 12/13/2013 Supp. Filing 5), it has now reduced that
to goal to 30. $eeNotice of the District of Columbis Public Release of Fiscal Year 2014
Agency Olmstead Goals Ex. 1, Mar. 11, 2@Q12014 Olmstead Goals”) [ECF No. 127].)
Second, in 2012, the MFP program screenedn8iding facility residents who had either
“asked to be screened or [weatherwise referred to the Traten Coordinators” and identified
256 who desired to return to the community efl3 Interrog. Resps. 5.) Out of the 256, 132
were preliminarily determined to be eligible tdFP. (Def.’s Interrog. Resps. 5; Sarigol Dep.
140, Feb. 25, 2013.) In August 2012, the MF&gpam purportedly “began assistiall MFP-
eligible nursing home residents wilh identified home address sigle of the nursing facility for
whom funding in the [EPD] Waiver program [vg&vailable to continue home and community-
based long term services in the year following MiFP Demonstration” @igol Decl. T 4, June
4, 2013 (“Sarigol Decl. 17), but #nrecord does not indicate how many residents fell into this
category or how many transitionssulted from this assistance. In March 2013, DHCF held a
lottery among the MFP-eligible group (130 indivith)ao select 40 residents who did not have

an identified housing option to participateNtirP with the assistance of housing subsiffies.

26 Of the 40 selected, 30 were to be assignedsihg Choice Vouchers while 10 were to receive
assistance finding housing through the Distric€ofumbia Housing Authority. Six named
plaintiffs (Carter, Collins, Goines, Magby, Riveesd Thorpe) participatl in the lottery and

two (Carter and Goines) were setstt (Sarigol Decl. | 11 6, 7, 9Garter died before she was
able to transition. (Seyol Decl. | § 13.) As of June 2013, the transition process for Goines
was underway (Sarigol Decl. | 19-15), but the record does meflect whether she has since
transitioned. Of the remaimg plaintiffs, two (Dupree and Wderson) were no longer in a
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(Sarigol Decl. | 11 5, 6.) Qhose 40, only 16 had transitioned by December 2013. The record
does not reflect whether, and, if so, when, moye of the 40 are expected to transition or
whether the District has selected/arew MFP participants since then.

The pace of the District’s transitionsdligh the MFP program has been flagged as too
slow by CMS. Following an “on-site” visit, CM&:nt a letter to the DHEs Medicaid Director
in July 2012, noting that thehed been a “limited number thinsitions” via MFP as of May
2012, and advising the District thd]he lack of meeting MFRransition benchmark issue and
repeated revision to lower numbers sincestagt of the 2008 MFP Demonstration program has
hampered meeting the intent[pDImstead. Without significantnprovement in the number of
individuals with significat disabilities transitioned, there igletinct possibilitythe continuation
of the DC MFP program could be in jeopardy3arigol 2013 DeEx. 25, at 2 (July 6, 2012
CMS letter to DHCF Medicaid Directdf) Teasdell Dep. 184, Feb. 28, 2013 (describing the
MFP Program as having “been in a dormant stagthiopast thirteen months”).) CMS also
“identified several practices thabuld be improved” in the adnistration of the MFP Program
and “provide[d] recommendations for actidfi.(Sarigol Dep. Ex. 25, at 1.) As a result of the

CMS review, the District's MFP Program wags@éd “on an Action Plan for not meeting its

nursing home, one (Foreman) had been selectpdrtipate in MFP in 2011, although he had
not yet transitioned, and one (Gray) has not beentiiied as MFP-eligible. (Sarigol Decl. | 11
16, 19, 22-23.)

2T CMS's visit and letter addssed both the EPD and IDD components of the MFP program.
(Sarigol Dep. Ex. 25, at 1.)

28 Among the issues noted by CMS were: “numerous organizational and management/leadership
changes in the past 1-2 yearms lack of “robust” “leadershipupport,” potential underutilization

of MFP funds due to the implementation ofaiting list for the EPD Waiver, a need for

“additional transition case managend housing specialists tes#st with the requirement of
increasing the number of transitions, along witheotpertinent programmatic transition services
such as advocacy, housing, pre-transition sesyiemployment, and other in-kind support

services,” incomplete outreach and markeththe MFP program to nursing home residents,

and “inadequate assistance in finding hogsi (Sarigol Dep. Ex. 25 at 2-6.)
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transition benchmarks for 2011,”dthe District was told thdthe expectation is for [the

District] to meet its requirettansition benchmarks for 2012.” g&gol Dep. Ex. 25, at 6.) CMS
further advised the District that “[i]f this requirement as specified in the terms and conditions of
the MFP grant does not occur, the receipt aireisupplemental funds for 2013 and possibly the
future operations of MFP in DC could be negeally impacted.” (Sarigol Dep. Ex. 26, at 6.)

Since the CMS letter, the number of MFP transsihas increased, but it remains far below the
transition benchmarks.

2. The District’'s Olmstead Plan

In April 2012, the District released its first official “Olnestd Plan,” which it updated in
April 2013. (Def.’s 12/13/2013 Supp. Filing Ex. 1, at 2 (District of Columbleystead
Community Integration Plar©ne Community for AllApr. 2013 (“2013 Olmstead Plan™)).)
Under the Plan, the District’s overall goal is'itustitute a comprehensive, effectively working
plan for placing individuals witdisabilities in less restrictiveettings” in order “to meet the
needs and preferences of the undiial while allowing him or heto choose where s/he wants to
live in the community with the apppriate supports and servicesld.(at 2.) Moving nursing
facility residents back to the conumity is one component of the pl&h (2013 Olmstead Plan at
17, 38.)

Two entities in the District are identified asviveg a role in nursing facility transitions:
DHCF and the Aging and Disabilifgesource Center (“ADRC”), whicis part of the District's
Office on Aging. (2013 Olmstead Plan at 17,)3BHCF administers the MFP Program and the
EPD Waiver, both of which were in place priorthe adoption of the written Olmstead Plan.

The ADRC'’s role with respect to nursing facilitansitions has devegded during the pendency

29 A total of nine District agenes are part of the District’s @btead Plan, covering a wide range
of services and disabilitieg2013 Olmstead Plan at 1.)
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of this casé® After the MFP program completed icreening in 2012, it referred the 124
residents who wanted to move butre not eligible for MFP tthe ADRC for further assistance,
and it thereafter referred the 91 individuals wkere not selected in the March 2013 lottery.
(Def.’s Interrog. Resp. 5; Sarigol Decl. 8Y) In April 2013, ADRC established a “Nursing
Home Transition Team” to “provide assistancaltowursing home residents who wish to move
to less restrictive settings,” hired five “full-temlransition Care Specialists” whose sole job is
“assisting nursing facility resiags transition to community-basedttings” (Teasdell Decl. | 4,
June 4, 2013), and began tracking 175 current neisidéhom DHCF had idéified as interested
in moving to the community. (Def.’s Notice Data in Resp. to the Court’s Order of Nov. 22,
2013, at 2, Dec. 6, 2013 [ECF No. 118] (“Defl2/6/2013 Supp. Filing”); Def.’'s 12/6/2013
Supp. Filing Ex. 2 (ADRC Nursing Home Traiman Team Report) (“ADRC Tracking Rep.”).)
ADRC'’s assistance is available to all nursing faci@gidents, not just Medicaid beneficiaries.
(Teasdell Decl. 1 6.) In 2013, thastrict calculates that thfDRC has assisted 56 residents
transition to less restrictive sieigs. (Def.’s Reply to Pls.” Resp. to Def.’s Dec. 13, 2013 Supp.
Submission of Nursing Facility Data 5eb. 20, 2013 [ECF 124] (“Def.’s 12/20/2013 Supp.
Filing”).) It now oversees all nursing facilityansitions except those accomplished under the
MFP program, and if a nursing facility residémdicates in the MDS survey an interest in
moving to the community, the nursing facilitysspposed to give that individual’'s name to the

ADRC.

% |n 2012, although it reported that it “collabted with DHCF, through a memorandum of
understanding, to assist nursingilic residents in transitioningito community-based settings”
and set a goal of transitioning 60 individuals from both hospitals and nursing facilities, the 41
transitions it accomplished that year werdrain hospital settings and not from nursing
facilities. SeeDistrict of Columbia Gow Office of Disability Rights, DC — One Community for
All, FY 2012 Summary 5 (Feb. 12, 2013).
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The District has not yet issued an updaf#mstead Plan for 2014, but it has publicly
released numerical “Olmstead goals” for fiscal year 2054£eZ014 Olmstead Goals.) As
noted, the MFP goal for 2014 is 30 transitionsles3 than the MFP benchmark. For the first
time, DHCF has also set a numerical goal of iteomsng 25 nursing facility residents directly to
the EPD waiver (2014 Olmstead Goals at athough it is not cleavhether there are any
waiver slots available for the nursing facilitysigents who are seeking ti@nsition outside of
the MFP program. SeeTurnage Dep. 150; Iscandari Dep-33.) Also for the first time,

ADRC has distinguished between pital discharges and nursingcility discharges and set a
goal of assisting 80 nursing flty residents trasition to the community. For ADRC, though,
any nursing facility resident who transitions, netless of Medicaid coverage or length of stay,
is counted toward that goal. (2014 Olmstead Goals at 3.)

3. Transition Data

Getting an accurate picture of how many mgdacility residents in the District have
transitioned to community-based long-term care services Gilmsteads exceedingly difficult
given the variety of sources of data (some of which is conflicting) Wwitkiin and outside the
District, the significant gaps in the available daiiad the parties’ disputes over its accuracy and
how it is to be interpreted.

According to data submitted by the Distritince this lawsuit was filed, a total of 412

Medicaid beneficiaries have been discharged from nursing facilities to community-based long-

31 In an attempt to obtain more current transitiaia, the Court asked tBéstrict to provide it
with “updated information as to the numbemairsing home residents in 2013 that have been
discharged to less restrictivettgggs with home- and communityabed services.” (Order, Nov.
22, 2013 [ECF No. 117].) The District attemptedio so, relying primarily on data extracted
from its Medicaid Management Information Syst (“MMIS”), a system that keeps track of
Medicaid claims for a particular servieaeg.long-term care, but is admittedly not up-to-date
because providers have up to a year after thécees/provided to submit their claims. (Def.’s
12/6/2013 Supp. Filing 1.) It supplemented its aitesponse to answer additional questions
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term care services (102 in 2010; 118 in 2011;ih12012; and 81 in 2013 (as of Dec. 6, 2013)0.
(Def.’s 12/6/2013 Supp. Filing 2.) Out of the 4approximately 221 had been in a nursing
home for 90 days or longe(Def.’s 12/6/2013 Supp. Filing 2Qf the over 90-day transitions,
49 were through the MFP program and 14 were through ABROef.’s Reply to Pls.’ Resp. to
Def.’s Dec. 13, 2013 Supp. Submission of Nurgtagility Data 5, Dec. 20, 2013 [ECF No. 124]
(“Def.’s 12/20/2013 Supp. Filing”™).)

The District has further broken dowretbverall discharge numbers for 2012 and 2013
for Medicaid beneficiaries who had been ia tiursing home for over 90 days to identify how
many transitions came under the MFP program, mamy were attributable to the ADRC, and
how many were not atbutable to either the MFP program or the ADRC. For 2012, the District
calculates that there were a total of 6&ctiarges, 16 under theAR program, zero with
assistance from the ADRC, and 47 “other” disglea. (Def.’s 12/13/2013 Supp. Filing 1.) For
2013, the District calculates a total of 57 dimges, 16 under the MFP program, 14 assisted by
the ADRC, and 27 other discharges. (Def2$13/2013 Supp. Filing 2; Def.’s 12/20/2013 Supp.
Filing 5.)

This data, as has been thteation throughout this litigations fraught with problems.

At the time of the Court’s prior decision, thesBict had very littlanformation about nursing
home transitionsSee Day894 F. Supp. at 28. The recotwbwed that as of October 2011 only

three residents had moved via the MFP prodgsatmo data existed as to how many residents

from the CourtgeeDef.’s 12/13/2013 Supp. Filing), whided plaintiffs to file a response
challenging various aspects of thestrict’'s generation and intergegion of its data (Pls.” Resp.
to Def.’s Dec. 13, 2013 Supp. Submission of Nursing Facility Data, Dec. 18, 2013 (“PIs.’
12/18/2013 Supp. Filing”), and the to file a neptereto. (Def.’s 12/20/2013 Supp. Filing.)
Although these disputes will ultimately have torbsolved, it is neither necessary nor possible
of the Court to do so based on thés@rg record.

%2 Plaintiffs contend that ADR@ssisted at most only nine o\@)-day Medicaid-recipients.
(Pls.” 12/18/2013 Supp. Filing 3.)
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had moved to the EPD Waiver or the State Pldn.Since then, we knowdm the District that,
as of its latest filing in late 2013, it calates that for the period 2010-2013, there were 221
discharges of Medicaid residentbo had been in a nursing homoe over 90 days, 49 residents
had moved via the MFP program, 14 residdats been assisted by ADRC, and some unknown
number of the remaining 160 “other dischargesy inave been assisted the District in their
return to community-based longdte care services. But even assung that the total discharges
of persons in nursing homes for over 90 daysotmmunity-based services is 221, that figure
covers a four-year period and its sigeefince is vigorously dmited by plaintiffs.

II. PROCEDURAL BACKGROUND

Plaintiffs commenced this litigatidn December 2010, 11 years after the Supreme
Court’s decision irDImstead After plaintiffs filed their first amended complaint (1st Am.
Compl., Mar. 30, 2011 [ECF No. 17]), defendantsdfitiemotion to dismiss or, in the alternative,
for summary judgment. (Def.’s Mot. to DismiSs, in the Alternative, for Summary Judgment,
April. 27, 2011 [ECF No. 19].) In addition tesiarguments for dismissal, defendants argued that
they were entitled to summary judgment beseatihe District ha[d] instituted several
comprehensive and effective programs that facilitate community-based care and transitions from
nursing facilities to community-based careld.] Plaintiffs were allwed discovery in order to
respond to the motion for summgudgment. (Minute OrdeApr. 29, 2011.) On February 14,
2012, the Court denied the motion, except thdisinissed all claims against the individual
defendants on the ground that official capacigyok against them were redundant of the claims
against the DistrictSeeDay v. DG 894 F. Supp. 2d 1, 33 (D.D.C. 2012). The Court concluded
that (1) plaintiffs had alleged a sufficientusal connection between their injury and the
District’s actions taestablish standingd. at 22-23; (2) plaintiffs dichot need to allege, in order

to state aOImsteadntegration claim, that the Distristown health-care professionals had
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determined that community-based services a@opriate, given thalegation that other
“health-care professionals” had made that determinatioaf 23-24, or that the cost of
community-based care would be less thli@cost of care ia nursing facilityjd at 24-25; and
(3) the undisputed facts did nestablish that the District had a “measurable commitment to
deinstitutionalization,” an “essential component of an ‘effectively working’ [Olmstead
integration] plan,” but ratheéhat the evidence as of @btier 2011 demonstrated that the
District’s nursing faciliy population had remained constanttyathree nursing facility residents
had transitioned to the EPD Waiver through MFP program, and although the EPD Waiver
had been available since 1999, the District keptecord of how many weer slots were filled
by nursing facility residentsld. at 27-28 (quotin@Imstead 527 U.S. at 606—-07).

A. Second Amended Complaint & First Motion for Class Certification

Thereafterplaintiffs filed their second amended comptaid Am. Compl., Apr. 2, 2012
[ECF No. 46]), and shortly thereaf, their first motion for classertification. (Pls.” Mot. for
Class Certification, May 15, 2012 (‘I€C Mot.”) [ECF No. 54].) Rlintiffs sought to certify a
class composed of:

All persons with disabilitie who are eligible for Medaid funded services from

the District of Columbia and who (1) witippropriate supports and services could

and would live in the community; and)(@ow or during the pendency of this

litigation are receiving seises funded by the District of Columbia in a nursing

facility.
(1st CC Mot. 23 As relief, plaintiffs sought “a perament injunction requiring Defendant to

promptly take such steps as are necessasgriee Named Plaintiffs and class members in the

most integrated settings appropriate to theeds.” (2d Am. Compl., Prayer for Relief.)

% In their original and first amended colaints, plaintiffs defined the class as:

All those persons who (1) have a didigji (2) receive sevices in nursing
facilities located in the Birict of Columbia or funded by Defendants at any time
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The Court held a hearing on plaintiffeotion on January 7, 2013. During the hearing,
the Court confirmed that plaiffé were seeking only systemidief and that they were not
seeking any relief from the Department of Merdaklth (‘DMH”). At the end of the hearing,
the Court advised plaintiffs thatwould not grant the motion to certify the class as “presently
constituted” for several reasons, includingt{l discrepancy betwedme purported systemic
goals of the litigation and the urfaeed but individualized injunctive relief sought by the second
amended complaint; and (2) plaintiffs’ failureawoid overlap between their claims and the class
action settlement iDixon v. Gray No. 74-cv-0285 (D.D.C. Feb. 16, 2012), which created an
integrated community-based mental health systesigned to guaranteesthghts of individuals
with mental illness to community-based treatment under the least restrictive cordit{etns.

Tr. 92-94, Jan. 7, 2013 (“1/7/13 Hrg. Tr.”).) To aliplaintiffs an opportunity to address these
deficiencies, the Court denied the motiondtarss certification without prejudice and set a
schedule for plaintiffs to file a third améed complaint and a renewed motion for class
certification. (Am. Scheduling Order, Jan. 2013 [ECF No. 87].) The District, in the
meantime, sought a stay “to allow for the impéaration of a new nursing facility community

transition initiative® that would “likely be hjhly relevant to the meritsf Plaintiffs’ claims,

during the pendency of this litigatio(8) could live in the community with
appropriate supports and siees from Defendants; arfd) prefer to live in the
community rather than in nursing facilities.

(Compl. 1 90; 1st Am. Compl. 1 96.)

34 SeeConsent Ordeixon v. Gray No. 74-0285 (D.D.C. Feb. 16, 2012) (approving settlement
agreement whose purpose was to “ensure maityi of numerous improvements made by the
District government to its community-based mehelth system over the last decade, increase
the stock of supported housing within the Dett and ensure the expansion of numerous
evidence-based practices of impodano mental health consumerssge alsdixon v.
Weinberger405 F. Supp. 974, 975, 979-80 (D.D.C. 1975).

% Presumably, this new initiativis the initiative that appearedfew months later in the 2013
Olmstead Plan.
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and will almost certainly impact the scope nyanjunctive relief that the Court may ultimately
order.” (Proposed Revised Case Mgmt. Odd@r Jan. 15, 2013 [ECF No. 86].) This request
was denied, but the District'sqeest to delay the identificatiai experts and expert discovery
until after a decision on classrtécation was granted. (Hrdr. 3, 7, Jan. 17, 2013 (*1/17/2013
Hrg. Tr.”)

B. Third Amended Complaint & Renewed Motion for Class Certification

On March 27, 2013, plaintiffs filed theiritd amended complaintyhich added six new
class representatives, revised the proposess definition in sevekavays, and amplified
plaintiffs’ requests for relief. Ghe remaining nine named plaintifge supran.1, six (Thorpe,
McDonald, Collins, Goines, Gray and Rivers) ety reside in nursing facilities and receive
Medicaid-covered long-term care servi¢gwhile three (Dupree, Famean, and Wilkerson) have
transitioned to less restrictive settirdyging the pendency of this lawstfit.

The revised class definition differs from théoprdefinition in that it limits the class to

individuals who have a physicalsaibility, have been in a nung facility for over 90 days, and

% Collins has resided in a numsi facility since January 19, 2012 (Collins Decl. | 3, Mar. 27,
2013); Goines has resided in a nursing facdityce December 1, 2009 (Goines Decl. 1 5, Apr.
23, 2013); Gray has resided in a nursing facditce February 16, 2010; McDonald has resided
in a nursing facility for over six years (McDondlecl.§ 4, Mar. 26, 2013Rivers has resided in
a nursing facility since June 22, 2011 (Rivers D&, Mar. 15, 2013); Thorpe has resided at a
nursing facility since March 2008. ljorpe Decl. { 3, Apr. 2, 2013.)

3" Dupree spent approximately six years, from&@DAugust 2012, in a nursing facility before
transitioning to an assisted living facilitySimhoni Decl. § 2.) On September 18, 2012, the
District filed a motion to dismiss the claims@@ipree as moot due to his move out of the

nursing facility. (Def.’s Mot. to Dismiss the &ins of Plaintiff Donald Dupree as Moot, Sept.

18, 2012 [ECF No. 64].) Wilkerson spent almost ten years in a nursing facility, from December
2003 to October 10, 2012, before transitioning to the community. (Wilkerson Decl. 1 4-6, Dec.
27,2012.) On December 13, 2012, the District alsoed to dismiss Wilkerson'’s claims as

moot. (Def.’s Mot. to Dismiss the Claims BRintiff Curtis Wilkerson as Moot, Dec. 13, 2012
[ECF No. 81].) In January 2013 etiCourt denied both motionsSéeMem. Op. and Order, Jan.

9, 2013 [ECF No. 85].) Since then, Foremahpvaad spent over seven years in a nursing

facility from May 12, 2006, to September 25, 2018nsitioned to the community. (Foreman

Decl. 1 4, Apr.13, 2013; Forema@recl. T 2, Oct. 22, 2013).)
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need transition assistance from the Distriabiider to leave the nursing facility and obtain
community-based long-term care services. fitoposed revised class definition reads:

All persons with physical disabilitiegho, now or during the pendency of this
lawsuit: (1) receive D®/edicaid-funded long-terroare services in a nursing
facility for 90 or more corecutive days; (2) are eligibfeto live in the
community; and (3) would liven the community instead of a nursing facility if
the District of Columbia would provideansition assistance to facilitate their
access to long-term care sees in the community.

(3d Am. Compl. § 153.)

According to this latest iteration, the s$a‘requires a District-wide common system of
transition services to connect its membeith wommunity-based supports and long-term care
services.” (3d Am. Compl. at 2.) It allegésit the District’s existing system of transition
assistance is deficient becatise District “fails to”:

i. Assure that individuals with physicalsdibilities receive longerm care services
in the most integrated community-basadting appropriate to their needs;

ii. Develop and implement a comprehemrsand effectively working integration
plan with measurable targets for transitioning sufficient numbers of Plaintiffs
from nursing facilities to the commity within specified time frames,
demonstrate progress toward meeting those targets, and sustainability of the
transition process and community-basedvice infrastructe through resource
allocation and systemic reform that rielveces the long-termare service system.
The integration plan must guide the Bifs inter-agency actions to: inform
Plaintiffs about community-based alternaBy identifies Plainfis prefer to get
their long-term care sewés in the community, and help them move to the
community with the long-term caservices and supports they need;

iii. Ensure capacity in its Medicaldng-term care programs and services under
the EPD Waiver Program, the State PRarsonal Care Assistance Program,
Money Follows the Person Program, andgeams for senior citizens and adults
with physical disabilities to enabifamed Plaintiffs and class members to
transition from nursing faliiies to the community with these long-term care
services and case management assistance;

% plaintiffs have clarified thahey are using the term “eligible” to mean eligible for existing
Medicaid-covered home and community-based long-term care services for the physically
disabled, such as through the EPD Veaior the Medicai®tate Plan.
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iv. Ensure sufficient staffing to inforindividuals with physical disabilities in
nursing facilities about available longrin care services in the community and
assess the community elidity of individuals with physical disabilities in

nursing facilities and provide transition asance, i.e., assisamed Plaintiffs and
class members to obtain identificatidocuments, complete housing applications,
and arrange long-term care services ugisnharge from the nursing facilities;

v. Provide adequate and appriate community-based long-term care services to
assist Plaintiffs with their activitiesf daily living (bathing, dressing, mobility,
toileting, eating) and instrumaitactivities of daily living €.g, meal preparation,
grocery shopping, laundry)nd skilled nursing needs;

vi. Assure that people with physicabkdbilities are not uratessarily placed in
nursing facilities by, for example, inforng them prior to, and upon admission of
the availability of integrated, commitytrbased options for long-term care
services as an alternative to nagsfacility placement, offering them a
meaningful choice of community placememt,offering any assistance to those
who seek to return to live in the community;

vii. Assure that individua with physical disabilities s&ding in nursing facilities
are periodically asked about their intenestassessed for, and where appropriate,
transitioned from nursing facilities to monunity-based long-term care services;

viii. Ensure that all nuiag facilities that receiv®C Medicaid funding inform
individuals with physical diabilities about communiigased alternatives and
begin discharge planning upon admission gsa$laintiffs to transition back to
the community from nursing facilities;

ix. Provide clear andccurate information to Plaiffs regarding their eligibility
for community-based long-term care services, the process for accessing these
services, and assisting theanapply for the services;
X. Provide information, trans@nal assistance, and referreddacilitate Plaintiffs’
access to supportive housing as necessagable Plaintiffs to no longer be
unnecessarily segregatednarsing facilities; and
xi. Take adequate steps to preserve Plaintiffs’ existing community housing
subsidies during periods of placemenhursing facilities so that people can
maintain homes to which they may return.

(3d Am. Compl. § 139.)

The above request for relief still seeks loraad far-ranging institutional reform of the

care and treatment of sevedabtisand DC Medicaid recipient$arhave physical disabilities
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and currently reside in nursing homes.e8pcally, the relief goes far beyond transitional

services by seeking “a permanent injuntrequiring Defendant to promptly tattes following

steps that are necessdxyserve Plaintiffs in the mosttegrated settings appropriate to their
needs,” with the steps defined as “develop[ing] and implementing a working system of transition
assistance for Plaintiffs,” “ensur[ing] sufficiecapacity of communitpased long-term care
services,” “successfully transition[ing] Plaiffisi from nursing facilities to the community with

the appropriate long-term care community-basadices” with a specified “minimum number

of transitions in each of the next four yeatsand “sustain[ing] the transition process and
community-based long-term care service infragtire.” (3d Am. Compl., Prayer for Relief

(emphasis addedj®)

% plaintiffs’ request to movetargeted number of pple on an annual basippears to directly
contradict counsel’s represtation at the January 7, 2013 hearing that they matrgeeking an
injunction to move a certain number of peopl&/7/2013 Hrg. Tr. 17 (“[W]e’re not asking this
Court to give us a number of people to have tmgeéin a year. Because we believe that what
we would like to see is that the system is built." Despite this representation, plaintiffs persist
in seeking a specified number of transitionsywer for four years, even though this arguably
runs afoul ofWal-Marts prohibition against indidualized injunctive relielseeWal-Mart, 131

S. Ct. at 2557, a limitation that was extensiadgiressed by the Courttae January 7 hearing
(seel/17/2013 Hrg. Tr. 19, 36, 62, 98-99) and ackisnlged by plaintiffs’ counsel. (1/7/2013
Hrg. Tr. 62.)

“0 Plaintiffs request that énDistrict be ordered to:

i) Develop and implement a working systeifrtransition assistance for Plaintiffs
whereby Defendant, at a minimum) (aforms DC Medicaid-funded nursing
facility residents, upon admission and at least every three months thereafter, about
community-based long-term care alternatiteesursing facilites; (b) elicits DC
Medicaid-funded nursing facility residenpreferences for community or nursing
facility placement upon admission and adeevery three months thereafter; (c)
begins DC Medicaid-funded nursing facility residents’ discharge planning upon
admission and reviews at least every rhahe progress made on that plan; and
(d) provides DC Medicaid-funded nungi facility residents who do not oppose
living in the community with assistaa accessing all appropriate resources
available in the community.

i) Ensure sufficient capacity of commityrbased long-term care services for
Plaintiffs under the EPD, MFP, and R@rograms, and other long-term care
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On April 11, 2013, the District filed a motida dismiss the third amended complaint.
On May 6, 2013, plaintiffs filed their renewed tiom for class certificabn based on the third
amended complaint. The United States is not & patthis litigation but it filed a Statement of
Interest in support of thplaintiffs’ renewed motion for class Gécation. (Statement of Interest
of the United States of Amien, June 26, 2013 [ECF No. 109].) On December 13, 2013, the
Court held a hearing on both motions.

ANALYSIS

The pending motions present many challeggssues, several of which raise serious
guestions as to whether plaffgican prevail on the merits and whether they are entitled to the
far-ranging systemic relief they seek. For eglanmany nursing facilityesidents, including

named plaintiffs, lack readily affordable hougin the community, and it is agreed that the

service programs, to serve Plaintiffs in the most integrated setting appropriate to
their needs, as measured by enrollmerthese long-term care programs;

iii) Successfully transition Plaintiffs fromursing facilities to the community with
the appropriate long-term care community-based services under the EPD, MFP,
and PCA programs, and any other l@rgt care programs, with the following
minimum numbers of transitions @ach of the nexXour years:

80 class members in Year 1;

120 class members in Year 2;
200 class members in Year 3; and
200 class members in Year 4.

iv) Sustain the transition process and community-based long-term care service
infrastructure to demonstrate tBéstrict’'s ongoing commitment to
deinstitutionalization by, at a minimumpublicly reporting orat least a semi-
annual basis the total number of DC Medd-funded nursing facility residents
who do not oppose living in the communitile number of those individuals
assisted by Defendant to transition te tommunity with long-term care services
through each of the MFP, EPD, and P@Agd other long-term care programs; and
the aggregate dollars Defendant saves$d(ts to save) by serving individuals in
the community rather than in nursing facilities.
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Court cannot order the District to provide hiogs Plaintiffs may therefore be unable to
establish causation — a causal Ioé&tween any proven deficienciesthe District’'s system of
transition assistance and the injury associated lvathg “stuck” in a nuiag facility. Similarly,
there is a substantial question as to whethentisi request for injunctive relief exceeds the
scope of their claims (in particular their request for “sufficient capacity of community-based
long-term care services” and the transition epacified number of individuals ranging from 80
per year to 200 class members in year 4), éviiey succeed in prong that the District’s
system is deficient and that tleas a causal link between those deifncies and their injuries. In
addition, ruling on plaintiffs’ mtion for class certification isomplicated by the Supreme
Court’s decision inWal-Mart and the application dhat decision by th€ourt of Appeals iDL.
As discussed herein, these demsi suggest that a court mudtea hard look at the merits
before finding that the commonality requirement has been satisfied, but how this is to be
accomplished in a@Imsteadcase prior to an adjudication on the merits is far from clear,
especially since the District's progressitite has been, atdiedifficult to asses$.

Nonetheless, despite these serious problems, the Court concludes that plaintiffs here have
carried their burden under Rule 23. Although admiigtéhe District has nde some progress in
the recent past, and this prograppears to be continuing, therenagn a number of indisputable

facts that support class certification. Over therse of this litigationthe number of Medicaid

“1 Obviously, if the District is ultimately able tomenstrate that its Olmste&dan is effective, it
may be that it will be appropriate tevisit certification. For instance, a®Imsteadclass of

nursing facility residents or poteal residents was deceiétl in the Northern District of Florida

in Lee v. DudekNo. 4:08-cv-0026 (N.D. Fla. Jan. 3, 20B#er the judgéound that “[a]n

unrelated legislative development—a virtually limitless appropriation for transitioning Medicaid
beneficiaries from nursing homes into the comityartled to substantial changes in the state’s
Medicaid program,” with the resuhat it “was no longer true th#tie state ‘has refused to act on
grounds that apply generally to the classdaherefore, the clas® longer satisfied the
requirements of Rule 23(b)(2)d. at 2, 12.
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recipients who have been in nursing facilitiesrfemre than 90 days has been a relatively
constant figure of approximately 2000. Despitals under the MFP to transition 40 nursing
facility residents per year from 2011-20%3Juring that three-yeamte period only 49 residents
(or approximately 40% of the goal) were acft transitioned. The 2014 Olmstead goal for
ADRC has been set at 80 nursing home ressdd@ftl4 Olmstead Goadd 3), but that goal
encompasses all nursing home residents, ndgtMeadicaid beneficiaes and not dependent on
the length of stay. And, in 2013, while the ADR$3iated a total of 56 residents, at most 14 of
these individuals were Medicardcipients who had been in a nursing home for over 90 days.
With respect to nursing facility transitions directtythe EPD Waiver, the District does not keep
track of that information on a current basithough to some extent it can extract the
information from the MMIS data. In addition, gtiesas remain about the aNability of waiver
slots and the status of the waiwvaiting list, making it hard to know what to make of the 2014
Olmstead goal of 25 transitions from nursing iéies directly to the EPD waiver. Yet, itis
undisputed that many Medicaid residents in imgrsiomes have expreska desire to receive
services in a less restrictive setting in theowinity, but have not been able to do so.

In short, the District has yet to demongdrttat its Olmstead Plan is an “effectively
working plan for placing qualified pgons with . . . disabilities iless restrictive settings, and a
waiting list that move[s] at a remsable pace not controlled by tB&ate’s endeavors to keep its
institutions fully populated.”Olmstead 527 U.S. at 606-07. On tHigsis, to the extent that
Wal-Mart requires the Court to takehard look at the merits gteciding whether the Rule 23
prerequisites for deciding class certificatiowéd®een met, the Court finds, as more fully

explained below, that thesequirements have been met.

“2|f 2010 were included, where tharget was 30 residents, butmesidents transitioned, the rate
would fall to approximately 33%.
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THE DISTRICT'S MOTION TO DISMISS THE THIRD AMENDED
COMPLAINT

A. Implied Requirement of Definiteness

The District first argues that the Third Amded Complaint should be dismissed because
the proposed class definition has “several, fatal dgfélcat render it “not sufficiently definite to
permit certification.** (MTD 5.)

The requirement of “definiteness” has been imposed by courts as an “implied
requirement” for class certifidgan, in addition to the expresequirements in Rule 2%ee DL
v. District of ColumbiaNo. 05-cv-1437, 2013 WL 6913117, at *11 (D.D.C. Nov. 8, 2013)
(“Definiteness is not mandated by Rule 23 butjisdicial creation requiringhat the class be (1)
adequately defined; and (2) clearly ascertainalilgernal quotations omitted)). The “common-
sense requirement” that plaintiffs “establishtth class exists” is “not designed to be a
particularly stringent test,” but ttaer requires plaintiffs to “be abte establish [that] ‘the general
outlines of the membership of the class are determinable at the outset of the litig&em.”
Pigford v. Glickman182 F.R.D. 341, 346 (D.D.C.199&jupting 7A Charles Alan Wrighet
al., Federal Practice & Procedure &0 (3d ed.)). “The level of precision . . . required varies
depending on the type of class sought to be certified” under Rule Z3¢b)Kenneth R. v.

Hassan 293 F.R.D. 254, 263-64 (D.N.H. 2013); WitliaB. Rubenstein, Newberg on Class
Actions 8 3:7 (5th ed.). For examplearRule 23(b)(3) class action, “a high levepoécision in
defining class membership is necessary . . . because all class members must be identified in order to

notify each of his or her opt-out rights, and, later, to distribute monetary féligiehneth R.293

3 Although the District first raisethis argument in its motion @ismiss, it also adopts it by
reference in its oppositiaio plaintiffs’ motion for class certification.SeeCC Opp. 15.)

* Fed. R. Civ. P. 23(b)(3) provides that a clag®a¢may be maintained if’ . . . “the court
finds that the questions of lasv fact common to class members predominate over any questions
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F.R.D. at 264see alsoNewberg on Class Actions 8§ J@&itical question is whether class
membership “can be ascertained” with reference to “objective criteria”). By contrastew
certification of a (b)(2) injunctivelass is sought, actual membership of the class need not . . . be
precisely delimited” because such cases willraquire individualized notice, opt-out rights, or
individual damage assessments, and the defendant will be required to comply with the relief
ordered no matter who is in the cld3¥enneth R 293 F.R.D. at 264 (internal quotations
omitted);seeNewberg on Class Actions 8§ 3:7. In those cases, the definiteness requirement is
satisfied as long as plaintiffs can estabtlsh “existence of a ¢&8” and propose a class

definition that “accurately arti¢ates ‘the general demarcationd’'the class oindividuals who

are being harmed by the alleged deficienci€¥ek, e.g., Kenneth,R93 F.R.D. at 264ee also

DL, 2013 WL 6913117, at *12 (“Because the rationatepfecise ascertainability is inapposite

in the 23(b)(2) context,. . it is not required icases such as this whendy injunctive relief is

sought and notice is not required'®).

affecting only individual memberand that a class action is stipeto other available methods
for fairly and efficiently adjudicating the controversy.”

%> See alsdcCuin v. Sec. of Health and Human Sy847 F.2d 161, 167 (1st Cir. 1987)
(“[W]here only declaratory and inmpctive relief is sought for a da, plaintiffs are not required

to identify the class members once the existarsfdhe class has been demonstrate8fipok v.

El Paso Cty, 386 F.3d 963, 972 (10th Cir. 2004) (“Rule [28R) [is] well suited for cases where
the composition of a class is not easily asceatale” due to the “shifting” nature of the
population, although “[e]lements of mageability and efficiency are not categorically precluded
in determining whether to certify a 23(b)(2) classFlpyd v. City of New York83 F.R.D. 153,

172 (S.D.N.Y. 2012) (“[G]eneral class descripsdased on the harm allegedly suffered by
plaintiffs are acceptable in clagstions seeking only declaratory and injunctive relief under Rule
23(b)(2).”) (internal quotations omitted).

“*® The cases cited by the Distrare not to the contrary for nooéthem sought certification
under Rule 23(b)(2).SeeMTD 4 (citingJohn v. Nat'l Sec. Fire & Cas. Cdb01 F.3d 443 (5th
Cir. 2007);Schilling v. Kenton CounfyNo. 10-cv-0143, 2011 WL 293759, at *6-7 (E.D. Ky.
Jan. 27, 2011 Hylaszek v. Aetna Life Ins. C&o. 94-cv-5961, 1998 WB81064 (N.D. Ill. July
1, 1998)).)
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The District urges the Court teject the proposed class dhtfion for lack of definiteness
because (1) the identity of class membemis‘readily ascertainable” with reference to
“objective criteria” now that th proposed class includes omgividuals who need transition
assistance from the Distrtétand (2) the definition is overbroad because it does not exclude
individuals who lack identifie¢ housing in the community ardividuals who are under DMH'’s
umbrella.

1. Ascertainability

The District contends thatehdentity of class members is not “readily ascertainable”
with reference to “objective iteria” because the term “tration assistance” is too “vagué®
and even if the term had a clear definitiony@uld be impossible to know who needs transition
assistance from the District Witut extensive “individualizedhquiry. (MTD 7; MTD Reply
2.) Neither criticism is persuasive.

Although the term “transition assistance” couldan a number of things, plaintiffs have
set forth in their complains€e3d Am. Compl. 1 139 & Prayer for Relief), and in response to the
District’s motion, a fairly specific desctipn of what they intend it to mean:

Defendant must establish and implemepiolicy of transition assistance that

identifies the services each class mendwgrently receives and needs, identifies

the corresponding services availabléhe community, and then takes steps to
bridge the divide. The Court is askauly to order the implementation of the

" Plaintiffs agree that the revised defiaitiincludes this limitatin. (MTD Opp. 8 (“If

individuals, on their owrare able to leave nung facilities and subsgiently obtain long-term
care services from the District in the commypnihey have not been tmaed by the District’s
policies governing their access tamwmunity-based long-term carergiees to help them with
their activities of daily living, and its resultingilizre to provide assistance to enable them to
transition to the community. &htiffs have proposed the more narrow definition to ensure
Defendant’s resources are not misdirected toywanple who are not suffering violations of their
Olmstead rights. The class thus includes onbgéhwho are stuck in nursing facilities because
they need assistance tawen to the community”).)

8 The District makes a similar point when taaging plaintiffs’ ability to show typicality See
infra 8§ 11.A.3.a.
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system itself; the system will then caoyt the work needed to desegregate the

class members. This might includer, example: the distribution of, and

assistance with completing applications for identification documents, housing,

transportation, and personal care asst&aervices, and the arrangement of these

services prior to nursin@€ility discharge to ensure implementation upon class

members’ transition to the communitipefendant’s policy and practice must

make assistance available to class members to enable them to complete the steps

toward moving back to the community withe Medicaid longerm personal care

assistance services that exist in¢bexmunity and are needed by all class

members to help them with their activities of daily living.
(Pls.” Opp’n to Def.’s Mot. to Dismiss ¢hThird Am. Compl. at 10, May 6, 2013 (“MTD Opp.”)
[ECF No. 102]).

Moreover, while it may be correct that itilspossible to identify specifically who needs
transition assistance from the Distrdthout individualizeddeterminationsseeMTD 6-7)*°
this is not a “fatal” defect. Fitsas this is a Rul23(b)(2) class action, aldste precision is not
required. Seesupra8§ |.A; see also Kenneth.R293 F.R.D. at 264. Second, although exact
identification of class membevgho need transition assistangeuld be impossible without
individualized inquiries, the proposed class dabn also includes a requirement that residents
have been in a nursing facility for more thanda®s, which plaintiffssggest is a fair proxy for
determining which residents arduek” in a nursing facility andeed the District’s assistance to
leave. (MTD Opp. 9.) As platiffs point out, the MFP Prograoses a similar 90-day length of
stay requirement to ensure that the programeseits purpose of increag the use of home and
community-based rather than imstional long-term care service§MTD Opp. 9.) Of course,

not every resident who has bdara facility for over 90 daysecessarily needs transition

assistance, but that criteria is an adeqpet&y to “accurately articulate[] ‘the general

9 The Court does not agree with plaintiffsiggestion that the 2010 MDS survey data provides
this information. $eeMTD Opp. 5.) The MDS data only idgfies residents who wish to speak
to someone about moving to the community ¢greet to move to the community), but does not
include information about whether they need siton assistance from the District to do so.
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demarcations’ of the class ioidividuals who are being harmég the alleged deficiencies”
under Rule 23(b)(2)See, e.g., Kenneth,R93 F.R.D. at 264. If plaintiffs ultimately prevail,
the District may have to implement a systiyat identifies which residents need transition
assistance and what assistance they need, but @mtjlttrere is no reason for the Court to insist
on a more definitive class definition.

2. Overbreadth

The District also argues that the proposkds definition is “fatally overbroad in two
important respects” -- it fails “to excludixon class members and/or individuals who would
receive assistance from DMH,” and individuadgo lack a housing option in the community.”
(MTD 9-11.) According to the District, “[c]ots will not certify a chss where the definition
includes a substantial number of individualsosave no claim to relief.” (MTD 9 (citingigus
v. S. lll. Riverboat/Casino Cruises, In274 F.RD. 229, 235 (S.D. lll. 2011) (“Where a class is
overbroad and could include a substantial nunolb@eople who have no claim under the theory
advanced by the named plaintiff, thasd is not sufficiently definite.”).)

The District’s analysis isdlwed. First, the court Miguswas applying a stringent
version of the definiteness requirement, whichasrequired for a Rul23(b)(2) class action.
Second, and more importantly, the inclusiodMH consumers and those who lack identified
housing in the community does rmender the class overbroad.

a. Failure to Exclude All DMH Consumers

As the District rightly points out, the proposedss definition “continues to incorporate
individuals with serious and persat mental illnesses” if thesndividuals also have physical
disabilities. (MTD 9; MTD Reply 10.) The Dr#tt argues that these individuals should be
excluded because DMH “would assist [their] mayinto less restrictive settings.” (MTD 9;

MTD Reply 10.) Plaintiffs maintain that bynliting the class to individuals with physical
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disabilities, they have excludedsidents who are exclusively tb®MH’s responsibility, but that
residents who have both physieald mental disabilities are prafepart of the class because
DHCF and DCOA are the agencies through whingy access community-based long-term care
services. (MTD Opp. 129

At this point, plaintiffs’ rerised class definition satisfiéise Court’s primary concern, for
it excludes any request for systemic chanigeDMH, which is the subject of tliExon
settlement. The District readhe discussion during the Janu@r®013 hearing as requiring the
exclusion of all DMH consumers and requiring ptéfs to conduct discovery to identify those
individuals. 6eeMTD 11 n.5.) But the Court agrees witlajpitiffs that there is no need for the
class to be narrowed to that extas long as the DMH consumers in the class are also physically
disabled and eligible for long-term care serviaad transition assetce administered by DHCF
or DCOA. The Court finds ample evidence in theord to support plaintiffs’ contention that
these individuals are no different than any otfledicaid-covered physically disabled resident
in terms of their eligibility for the long-terware services administered by DHCF and for nursing
facility transition assistance praked by DHCF and DCOA. Contrary the District’s view, it is
not necessary for plaintiffs to establish “that DMH has no role in assisting individuals with
physical disabilities to leave raing facilities.” (MTDReply 9-11.) DMH clearly has a role, but
just because a resident is a BMonsumer and eligible for transition assistance from the DMH
does not preclude him or her from being elgitor and benefiting fronransition assistance

from DHCF or DCOA. $ee, e.q. Teasdell 30(b)(6) Dep. 98-99, Feb. 28, 2013; Sarigol 2011

*® The record supports this contentio®eé2013 Olmstead Plan; Sarigol 30(b)(6) Dep. 59 (MFP
assists those with physical and mental thea¢eds); Teasdell 30(b)(6) Dep. 17-19, 98-99
(DHCF and ADRC are the two agencies respdadilr the day-to-dagssistance of nursing
facility residents to transdn to the community); Teasdédep. 288 (discharge planning by
ADRC staff includes identifying home heakhbrvices and mental health services).)
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Dep. 19-21), Absent evidence that the DMH hadwestve responsibility for DMH consumers in
nursing facilities, these individuals do ri@ve to be excluded from the class.

b. Failure to Exclude Residents Who Lack Housing

The District also argues that the revisemkssldefinition is overbroad because it fails to
exclude nursing facility residents who lack ‘identified housig option” in the community.

(MTD 11.) According to the District, such imiiluals must be excluded because they cannot be
in need of “transition assistance.” (MTD Repl{%o demand that the Birict provide transition
assistance to individuals withoaiplace to go is baffling”).) Plaiiffs counter that even though
they have “never requested the Court to oftter District] to createor even fund, housing,”

part of an effective system of transition agsise would include assistance to “access available
housing resources in the comnityri (MTD Opp. 13, 18.)

There is no question that many of the propadads members lack an “identified housing
option.” (SeeDef.’s Interrog. Resps. 7 & n.§ee alsaCC Opp. 21-22 (list ofitations to record
re housing problem).) What this will mean foaipkiffs’ case on liabilg cannot be determined
at this stage, for if the only b&r to movement for most resias is the lack of a place to go
(and not the lack of traition services), plaintiffs may not ladle to prove a causal link between
the alleged deficiencies in the District'ssgym of transition assistance and the alleged
unnecessary segregation.

At this stage, however, the Court is notiposition to resolve the merits, but only
whether the proposed class defmitis overbroad. On that limdessue, the Court agrees with
plaintiffs that there is no overbreadth probledust because a residéstks readily-identifiable
housing in the community does not automatically nteanplaintiffs will not be able to show
that there is “transitioassistance” that the Distticould and should provide. Indeed, one of the

named plaintiffs who initially lacked readily identifiable housing in the commusé@gQupree
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Dep. 112), has since been able to transiti@mhoni Decl. 10, Apr. 5, 2013.) Accordingly,
the Court agrees with plaintifthat a lack of readily-idedifiable housing does not require
categorical exclusion from the class.

B. Standing Arguments

The District’s motion to dismiss alsoallenges plaintiffs’ standing on two grounds,
neither of which has merit. First, it argues tifithe proposed class definition is deficient, the
named plaintiffs “lack standing to pursue theteyn-wide injunctive relief set forth therein.”

(Mot. to Dismiss at 12.) As the Court has rejected the District’s challenges to the proposed class
definition, this argument is moot.

The District also argues thaamed plaintiffs lack standing ew if the class definition is
not rejected because “the broagtgynic relief requested . . . still far exceeds the specific injuries
alleged by the named Plaintiffs.” (MTD 16 (cplaint “seeks relief to address purported
inadequacies of the District'sig-term care system that are no¢ealleged to have injured the
named Plaintiffs”).) To supportighargument the District relidsewis v. Caseywherein the
Supreme Court observed:

That a suit may be a class action .ddsanothing to the question of standing, for

even named plaintiffs who represent assl must allegend show that they

personally have been injured, not thgtiry has been suffered by other,

unidentified members of th@ass to which they belorand which they purport to

represent.

518 U.S. 343, 357 (1996) (internal quotations omitted).

®L There are significant factual disputes pertairto the availabilitpf housing vouchers and

other housing-related issue<CofmpareMTD Opp. 13 (the District sbuld provide assistance “to
access the 1,500 housing subsidy vouchers curradthnistered by [the District]”) (citing

Otero Dep. 82-84 & Ex. 15 (chart dated July @12, showing “Federal Vouchers Set Aside for
City-related Projects”), Mar. 27, 201dth MTD Reply 8-9 (“[t]he reality is that only 30

Housing Choice Vouchers are sside for nursing home residents who are not DMH consumers,
and those Vouchers have already been allodhtedgh a lottery admistered by MFP earlier

this year” (citing SarigioDecl. | 1 5).)
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In Lewis a class action challengingrious prison rules, th@ourt vacated the systemic
aspects of the district coustinjunction on the ground that tdestrict courthad “found actual
injury on the part of only one named plaintiffid. at 358. Under those circumstances, the Court
explained, “[tlhe remedy must of course be limite the inadequacy thptoduced the injury in
fact that the plaintiff has established.éwis 518 U.S. at 357.

The District ignores, however, tHag@wiswas in a different posture from the present case.
In Lewis the Supreme Court was reviegyy an injunction that had been entered after a trial on
the merits. In reaching its decision, the Courpkasized that the procedural posture of a case
was critical when considering whether the elets@h standing were satisfied. “At the pleading
stage, general factual allegations of injursuléing from the defendant’s conduct may suffice,
for on a motion to dismiss we presume that garalegations embrace those specific facts that
are necessary to support the claind” at 358 (internal quotatiormnitted). “[A]t the final
stage, those facts (if controved) must be supported adequately by the evidence adduced at
trial.” 1d. (internal quotations omitted).

Here, the District is asking the Court toe] plaintiffs’ requested relief for lack of
standing at the motion to dismiss stage. AlthoughQburt agrees with tHaistrict that there is
a serious question as to whether at least a pénedbroad systemic relief requested . . . exceeds
the specific injuries alleged by the named plairitiffd TD 16), that is not the case for all of the
relief. Moreover, plaintiffs’ potdial inability to provean injury that justifies the relief sought

does not require that their claifine dismissed for lack of standirfg.

®2 Having considered and rejectiéa District’'s motion to disnss on the merits, the Court need
not address plaintiffs’ contentidhat the District was barred from filing its motion by Fed. R.
Civ. P. 12(g) and 12(h)(2).S€eMTD Opp. 22-24.)
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While the Court will undoubtedly have to returrLgwiss admonition that not only must
the remedy be limited to a proven inadequacy, but the “inadequacy [must be] widespread enough
to justify systemwide relief,Lewis 518 U.S. at 359, that inquiry lWhave to wait until another
day?>?
I. PLAINTIFFS’ MOTION FOR CLASS CERTIFICATION
A. LEGAL STANDARD

A principal purpose of class c#itation is to save the resrces of both the courts and
the parties by permitting an issue potentially dffecevery class member to be litigated in an
economical mannerSee General Tel. Co.. v. Falcatg7 U.S. 147, 155 (1982). Rule 23(a) sets
forth the formal “prerequisites” for any class action:

(2) the class is so numerous tjuader of all members is impracticable;

(2) there are questions of lawfact common to the class;

3) the claims or defenses of thenesentative parties are typical of the
claims or defenses of the class; and

4) the representative parties will faidyd adequately protect the interests of
the class.

If these prerequisites are satisfied, Ruleb2@®) provides that aelass action “may be
maintained” if “the party opposing the class hated or refused to act on grounds that apply
generally to the class, so tHatal injunctive relief or corrgponding declaratory relief is
appropriate respecting the classaashole.” “The party requésg class certification under Rule

23 bears the burden of showing thaéstence of a class, that pterequisites of Rule 23(a) are

>3 See alsdayton Bd. of Ed. v. Brinkman33 U.S. 406, 417 (1977) (ffistead of tailoring a
remedy commensurate with the three spewifitations, the Court of Appeals imposed a
systemwide remedy going beyond their scopid?);at 420 (“[O]nly if there has been a
systemwide impact may there be a systemwide reme@glifano v. Yamasak#42 U.S. 682,
702, (1979) (“scope of injunctivelref is dictated by the extewof the violation established”).
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satisfied[,] and the class falls within ookthe categories of Rule 23(b)Bynum v. District of
Columbia,214 F.R.D. 27, 30-31 (D.D.C. 2003) (citations omittddjinson v. District of
Columbia 248 F.R.D. 46, 51 (D.D.C. 2008).

“Rule 23 does not set forth a mere pleading standaikthi-Mart, 131 S. Ct. at 2551.
Rather, “[a] party seeking classrtification must affirmativelglemonstrate his compliance with
the Rule—that is, he must beepared to prove that there amdact sufficiently numerous
parties, common questions of law or fact, eticl” “[Clertification is poper only if ‘the trial
court is satisfied, after a rigoroasalysis, that the prereques of Rule 23(a) have been
satisfied.” Id. (internal quotations omittedyge alsd-alcon 457 U.S. at 160 (“actual, not
presumed, conformance with Rule 23(a) remains . . . indispensable”). “Frequently that ‘rigorous
analysis’ will entail some overlap with the merof the plaintiff's underlying claim” because
“the class determination generally involves coesalions that are enmeshed in the factual and
legal issues comprising theapttiff's cause of action.”Wal-Mart, 131 S. Ct. at 2551-52
(quotingFalcon 457 U.S. at 160). However, “Rule 23agits courts no license to engage in
free-ranging merits inquiries atelttertification stageMerits questions may be considered to the
extent—but only to the extent-hdt they are relevant to teéemining whether the Rule 23
prerequisites for class certification are satisfiedT v. District of Columbia713 F.3d 120,
125-26 (D.C. Cir. 2013) (quotitgmgen Inc. v. Conn. Ret. Plans & Trust Fyrti33 S. Ct.

1184, 1194-95 (2013)). Ultimately, “[d]strict court exercisdsroad discretion in deciding
whether to permit a case to proceed as a class actitartman v. Duffeyl9 F.3d 1459, 1471
(D.C. Cir. 1994) (trial courts are “uniquely wellusated to make class ¢iication decisions” as

they “have the primary responsibility of ensuyithe orderly managemewit litigation and that
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the purpose of class actions lies in advanc[ing] the efficiency and economy of multi-party
litigation” (internal quoations omitted)).

B. RULE 23 REQUIREMENTS
1. Numerosity (Rule 23(a)(1))

The first requirement for a class action is thia¢ class is so numerous that joinder of all
members is impracticable.” Fed. R. Civ. P. 23(a)(There is no specified or minimum number
of plaintiffs needed to maintain a class actioR4dshby v. Cansle279 F.R.D. 347, 353
(E.D.N.C. 2011). Here, the pasiagree that a class of 40 ormngs sufficiently numerous (CC
Mot. 19; CC Opp. 33), but the District argues tblaintiffs have failed to meet their burden to
show that there areri' fact’ a sufficient number of class membe&See Wal-Mart131 S. Ct. at
2551.

Despite weaknesses in plaintiffs’ argumetithe Court is satisfied that the numerosity
requirement has been met based on the followibjghe total population dfledicaid-recipients
in nursing facilities in the Distt who have been there for@v90 days exceeds 2000, and that
number has not significantly changed in the pastyears; (2) each qrter, there are usually
more than 500 current nursing fi#gi residents who have eithexgressed interest in speaking to

someone about receiving services in the comityan want to return to the communitgée

>4 Plaintiffs initially asserted #t “the proposed class consistsabfeast 500 people and possibly
as many as 2,900,” taking the lower numbentfithe 2010 MDS survey data and the higher
number from the total populatiai D.C. Medicaid recipients inursing facilities. (CC Mot. at
19.) This initial estimate hagkrious flaws. First, thett population of D.C. Medicaid
beneficiaries is closdo 2600 (2388 in nursing facilities indHDistrict plus approximately 200 in
out-of-state facilities). Nor dedhe “total population” of Medaid recipients account for the
other criteria for class membership. Nor diveésake sense to assume that every nursing home
resident who had indicated an interest in tagkio someone about moving to the community (the
MDS preference number) satisfies@flthe other criteria for class membership. Even the 256
residents identified through th&FP screening, which the plaintiffs focus on in their reply, may
not satisfy all of the otheriteria for class membership.
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MDS 3.0 Frequency Reports 2011-2013); (3) when the District's MFP program did a screening
of 354 residents in 2012, it idiied 256 who wanted to move the community, and 132 of
those individuals were eligible for MFP; (4) the District’s initial estimate of the number of
individuals with physicatlisabilities that itvould transition through taMFP program was 645;
(5) since the MFP program formally began in 2ahe, District has set annluargets of at least
40 MFP transitions, even though it has never meethargets; and (6) iaddition to a goal of 30
MFP transitions for 2014 (10 fewer than the MEdtget”), the Districthas set a goal of
transitioning an additional 105 nursing faciligsidents to the comumity (25 through DHCF
directly to the EPD Waiver and 8more through ADRC). In addition to these numbers,
plaintiffs have submitted declarations from the named plaintiffs and other nursing facility
residents who know other residents who wdikld to return to the community and need
assistance to do $8.So even if the size of the potentitdss cannot be precisely determined, it
is reasonable to conclude from the available&we that plaintiffs havestablished numerosity.

2. Commonality (Rule 23(a)(2))

The “commonality” requirement of Rule 23(a)(2) “require[s] a plaintiff to show that
‘there are questions of law tact common to the class.Wal-Mart, 131 S. Ct. at 2250-51
(quoting Rule 23(a)(2)). Prior the Supreme Court’s decision\ital-Mart, the commonality
inquiry was rarely the subgt of disagreement, bWwal-Mart “defined common question with
more specificity than it had in prior decisions while reiterating the importance of . . . centrality.”
Newberg on Class ActionsF18. As explained ikval-Mart, a common question is one that “is

such a nature that it is capaldf classwide resdiwn—which means thatetermination of its

%> As noted, the ADRC'’s goal of 80 nursing facilitansitions covers all transitions out of
nursing facilities irrespective of length of stay, Medicaigderage, or a need for community-
based services, so it is impddsito know how many of those &Pe potential class members.

*% (See, e.g.Thorpe Decl.  11; McDonalBecl.  19; Boylan Decl.  9.)
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truth or falsity will resolve an is&uthat is central to the validitf each one of the claims in one
stroke.” Id. at 2251 see also Kenneth R293 F.R.D. at 267 (comwn questions “can be
answered either ‘yes’ or ‘no’ for the entiras$” — they are “centrgluestions whose answers
will not vary by individual class members” (internal quotations omitted)). Even a single
common question will do, but the question musime specific than simply asking whether
plaintiffs “have all suffered a violation of tlsame provision of law” because the same provision
of law “can be violated imany different ways."Wal-Mart 131 S. Ct. at 2551, 2556 (“What
matters to class certification . . . is not theingf common ‘questions* even in droves — but,
rather the capacity of a classwide proceediingenerate common answers apt to drive the
resolution of the litigation.”)see also Love v. Johan®39 F.3d 723, 729-30 (D.C. Cir. 2006)
(“at a sufficiently abstract level gfeneralization, almost any setaiims can be said to display
commonality” (internal quotations omitted¥ee also Kenneth R293 F.R.D. at 266 (plaintiffs
must “avoid framing common questions so gelethat they encompass myriad, distinct
claims”); Newberg on Class Actiogs3:18. Rather, plaintiffs nstibridge the “gap” between

individual claims of harm and the “‘existenceadtlass of persons who have suffered the same
injury as that individual.”” Wal-Mart, 131 S. Ct. at 2553 (quotirkgalcon 457 U.S. at 157DL,
2013 WL 6913117, at *6 (commonality requires phantiff to demonstrate that the “class
members have suffered the same infaorythe same reasgsuch as a uniform policy or practice
that is illegal”). “[W]here phintiffs allege widespread wrongaagj by a defendant . . . a ‘uniform
policy or practice that affects allass members’ bridges the gapl’, 2013 WL 6913117, at *6
(quotingDL, 713 F.3d at 128)ksee also Kenneth RR93 F.R.D. at 266 (platififs must “provide

significant proof that ‘there exsa common policy or practice ..that is the alleged source of
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the harm to [the] class members.” (quotMdD. v. Perry 294 F.R.D. 7, 28-29 (S.D. Tex. Aug.
27, 2013).

In Wal-Mart, the Court concluded that the gap was impossible to overcome because
plaintiffs sought to certify a class of onedsa half million women, all current or former
employees of Wal-Mart, who alleged that “thecretion exercised byéir local supervisors
over pay and promotion matters violate[d] TM# by discriminating against women.” 131 S.
Ct. at 2546. The pay and promotion decisjdmsvever, were made by thousands of
geographically-dispersed managansl “[w]ithout some glue holdg the alleged reasons for all
those decisions together, it will be impossiblsay that examination of all the class members’
claims for relief will produce a common answer to the crucial question why was | disfavored.”
Id. at 2552 (emphasis in original).

Thereafterin DL, a case brought under the Individuaigh Disabilities Education Act
(“IDEA”), 20 U.S.C. § 140@et seq, the Circuit Court for the Distit of Columbia reversed the
district court’s decisiomo certify a single class where the slamembers alleged that the District
had failed to comply with each distinct steglod four-step “Child Findprocess required under
the IDEA due to “multiple, disparate failurea$sociated with each step. 713 F.3d at 128. The
Court of Appeals found that becausige harms alleged to habeen suffered by the plaintiffs
here involve different policiesna practices at different stagefsthe District’s Child Find and
FAPE process,” the district court had “identifiro single or uniform pizy or practice that
bridges all their claims.’ld. at 127. The Court concluded that “[a]f#®al-Matrtit is clear that
defining the class by referenceth® District’'s pattern and préce of failing to provide FAPEs
speaks too broadly because it constitutes onbllagation that the class members ‘have all

suffered a violation of the same provision of lapT,, 713 F.3d at 126 (quotingal-Mart, 131
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S. Ct. at 2551)), that is, whethhe District has violated thiDEA as to each class member.”
Id. at 128..

On remand, the district cdwertified four subclasses $xd on each step of the Child
Find processDL, 2013 WL 6913117, at *7 (“Each propmmksubclass poses the question
whether the District’s policies were adequatéutbll a specific statutory obligation under the
IDEA.”). Following the districtcourt’s certification decision, dendants sought an interlocutory
appeal under Fed. R. Civ. P. 23(f), but the ColiAppeals rejected the petition, finding that the
defendants “ha[d] not adequatelgmonstrated that interlocutorgview of the district court’s
class certification decision is necessarymprapriate” and “ha[d] nathown that the class
certification decision is ‘margfstly erroneous.” Ordefn re District of ColumbiaNo. 13-8009
(D.C. Cir. Jan. 30, 2014).

Plaintiffs contend that this case raisesiaber of “common” quesins that satisfy both
Wal-MartandDL. (CC Mot. 21see als83d Am. Compl.  156.) The Court agrees. The
gravamen of plaintiffs’ case is their contenttbat the District is violating the integration
mandate and injuring each and every class memmpeirtue of its failure to implement an
effective system of transition assistantgSeeCC Mot. 23 (“this case hinges on [the District’s]
failure to create and implement effective tréinsi policies and practicas connect individuals
who are eligible for and desirous of comntybased long-term care services”).) Thus,
plaintiffs’ claims raise the following common ggstions: (1) are there deficiencies in the

District’s existing systenof transition assistance? (2)sié, what are those deficiencigthd

>’ The District’s argument that “transition asaiste” is too amorphous a concept to constitute a
“uniform practice or policy,” thus defeating typicality, is addressed bebee infrag 11.B.3.a.

*8 To prevail on the merits and obtain the relief thegk, plaintiffs will have to prove concrete
systemic deficiencies. For example, does the Distrifact “fail[] to offer sufficient discharge
planning” or *“fail[] to inform and provide [nursing facility residents] witteaningful choices of
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(3) are the proven deficiencies causing unnecessgnggation? True or false, resolution of
these common contentions will generate common arssfer the entire class and resolve issues
that are central (and potentially dispositive) to the validity of each plaintiff's claim and the
claims of the class as a whdfe.

Although there are no pogtal-Mart Olmsteadcases in this Circuit, courts elsewhere
have distinguishewal-Mart and found commonalitySee, e.g., Kenneth,R93 F.R.D. at 267
(*common questions susceptible to common ansWwacluded “whether there is a systemic
deficiency in the availability of community-basservices, and whether that deficiency follows
from the State’s policies and practicet’gne v. Kitzhaber283 F.R.D. 587, 597 (D. Ore. 2012)
(“despite the individual dissittarities among class membersnmmonality is satisfied where the
lawsuit challenges a system-wide practice dicgdhat affects albf the putative class
members” (internal quotations omitted)). Readaony that “it may be a matter of degree, and
perhaps discretion, as to where lihe should be drawn,” this Cduaigrees with the holdings in
Kenneth RandLaneand concludes that plaintiffs inishcase have identified at least one
common question “at a low enouglvdd of generality (or higlenough level of specificity) to
pass muster und&al-Mart’ and to satisfy the reguement of commonalityKenneth R.293

F.R.D. at 268°

community-based long-term care alternativesursing facilities.” (3d Am. Compl. § 156.)

9 Not all of the “common questionglentified by plaintiffs raise sisfy these requirements. For
example, the question “[w]hether Defendant segesgRtaintiffs in nursing facilities in order to
receive long-term care services, rather thaviding those services in more integrated,
community-based settings” (3d Am. Compl. | 18&kally “nothing more than an allegation
that class members ‘have all suffered a viotabbthe same provision of law'— namely the
‘integration mandate’ of the Amieans with Disabilities Act.”(CC Opp. 18.) But the Court
does not agree with the Distritiat the transition assistanceaipliffs seek is “functionally
identical” to the relief that was rejected Wal-Mart andDL since plaintiffs purport not to be
seeking individualized relief.

® The District also challenges commonality lshee plaintiffs’ lackof housing, arguing that
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3. Typicality (Rule 23(a)(3))

The third prerequisite for class certificatiis that “the claimer defenses of the
represented parties are typical of the claims afehdes of the class.” Fed. R. Civ. P. 23(a)(3).
The “typicality” requirement “ensures that the nahpdaintiffs are appropriate representatives of
the class whose claimsahwish to litigate.”Wal-Mart, 131 S. Ct. at 2550. “The typicality
requirement aims at ensuring that the classesgmtatives have suffered injuries in the same
general fashion as absent class membaétiardy v. District of Columbia283 F.R.D. 20, 24-25
(D.D.C. 2012) (internal quotations omitted). “Tlaets and claims of each class member do not
have to be identical to suppar finding of typicality,”Lightfoot v. District of Columbig246
F.R.D. 326, 338 (D.D.C. 2007), but the class regmgives “must be part of the class and
possess the same interest and suffer the same injury as the class mekdbers, 457 U.S. at
156 (internal quotations omittedjgford, 182 F.R.D. at 349 (typicality requirement “is satisfied
if each class member’s claim arises from the semoese of events that led to the claims of the
representative parties and eatdiss member makes similar legal arguments to prove the
defendant’s liability”).

Plaintiffs contend that the meed plaintiffs claims are “typical” of the class as a whole
because they have all “experienced the sanmecessary institutionalization and sustained the
same injury resulting from the same failurdloé# [the District] to develop and implement an
effective system of transition assistance.” (&@G@t. 32.) The District challenges plaintiffs’

claim of typicality on three grounds: (1) th@aintiffs have not identified a “specific

housing status operates to defeat commonality (gndatity) because it, rather than the lack of
transition assistance, is the cao$@laintiffs’ segregation. GC Opp. 21-22 (“the most prevalent
obstacle preventing putative class members teawing their nursing facilities is a lack of
available, accessible, and affordable housing®owever, as the Court has previously noted, the
effect of a lack of housing is a questioattbannot be decideat this stage.
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discriminatory practice” that has injured the nanpéaintiffs and the puteve class in the same
manner; (2) that several of thamed plaintiffs do not meet tipgoposed class definition; and (3)
that the District has unique defges applicable to severaltbk named plaintiffs. (CC Opp. 25-
28.)

a. Same Manner of Injury

According to the District, the lack offfective . . . transitn assistance” is too
“amorphous” a concept to constitute a specifscdminatory practice that has injured class
members in the same manner because thattoanassistance required “necessarily will vary
based upon the particular needs and circumstances of individual class mémigers.Opp.

25.) While this question is not free from doubg ®ourt is persuadedahthe concept of a
system of transition assistance is sufficiently miédito constitute a practice that could violate
Olmsteads integration mandate, if the lack of tedon services contrilias to the lack of
placements of residents itommunity-based services.

In the area oDImsteaditigation, “transition assistancdias been defined in a concrete
manner. Even if the particulars change dependimthe nature of the claim and the facts of an
individual case, the key components of #eaive system of transition assistance for
individuals in nursing facilitiesr other institutional settingser(1) individual assessments upon
admission and periodically thereafter for all residents to determine interest in community-based

services; (2) provision of accurate informatadsout available community-based services and

®! There is no question that if the “specifiscfiminatory practicedbf “lack of transition
assistance” were defined any morowly, it is unlikely that maed plaintiffs’ claims would be
typical. For example, as the Dist points out, one of the thingisat plaintiffs include in their
definition of transition assistance is “assistance with completing applications for. . . housing”
(MTD Opp. 10), but as of June 2013 “10 of tflenamed Plaintiffs ha[d] successfully applied
for subsidized housing.” (CC Opp. 25 (citi@g Opp. Ex. 19 (DCHA Husing Applications
Status)).)
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eligibility requirements for those services; (B3charge/transition planning that commences
upon admission and includes a comprehensivigenrdischarge/transition plans; (4)
identification of what community-based services aeeded and assistance in arranging for those
services; (5) assistance in applying for and eimglh available waiversr transition programs;
and (6) identification of barriets transition and assistance in ox@ming those barriers to the
extent possibleg(.g, if housing is a barrier, providirgssistance in applying for supported
housing). See, e.g.Interim Settlement Agreemer@teward v. PerryNo. 5:10-cv-1025 (W.D.
Tex. Aug. 19, 2013);; Order Entering Settlement Agreentémited States v. Delawarélo.
1:11-cv-0591 (D. Del. July 18, 2011); Class Action Settlement Agreeikenheth R.No.
1:12-cv-0053 (D.N.H. Feb. 12, 2014); Settlement Agreentémted States v. North Carolina
No. 5:12-cv-557 (E.D.N.C. Aug. 23, 201A3mended Settlement Agreeméusnjted States v.
New YorkNo. 1:13-cv-4165 (E.D.N.Y. Mar. 17, 2014)ransition assistance has also been
defined to include ensuring sufficient waivaapacity and increased transition fundil®ge, e.g
Order Amending and Entering Settlement Agreemédnited States v. Georgido. 1:10-cv-249
(N.D. Ga. Oct. 29, 2010); Settlement Agreement as Final Qhdiéed States v. VirginjaNo.
3:12-cv-0059 (E.D. Va. Aug. 23, 2012). In additioraiptiffs have alleged a number of concrete
deficiencies in the District’s existing systese€3d Am. Compl. I 139; CC Mot. 4-9) which
help to clarify what they conceive of as an &efive system of transiticessistance.” Plaintiffs
identify as deficiencies the lack of: (1) an effective Olmstead Plan; (2) a successful and
appropriately-sized MFP program; (3) effective ab&PD Waiver slots; (dadequate assistance
with respect to obtaining necessary docunt@racompleting housing and other applications,
tracking applications and keieg them up-to-date, arrangifigr community-based service

providers, responding to offers lsbusing or EPD waiver slotand visiting community living
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options prior to transitioning; (5) interaggnooordination as to housing options; (6) the
provision to residents of up-taatk, accurate information abatdmmunity-based care options;
and (7) appropriate and measuraémsition goals. (CC Mot. @:) Given this explication of
deficiencies and relevant caselaw, the concepaasition assistance is sufficiently concrete to
constitute a discriminatory practice thguimes class members in the same manner.

b. Meeting the Class Definition

The District next argues that two okthemaining named plaintiffs (McDonald and
Foreman) are not “typical” of the putative class because each fails to meet the proposed class
definition. (CC Opp. 26 (citinyirtue v. Int'l Brotherhood oTeamsters Retirement & Family
Protection Plan292 F.R.D. 8, 13 (D.D.C. 2013) (“InherentRule 23 is the requirement that
the class representatives be members of the class.”). The Court does not agree.

First, the District contends that McDonaldes not satisfy the class definition because he
does not have a “physical diskyi” (CC Opp. 26 (“McDonaldepeatedly conceded during his
deposition that he does not haagy physical disabilities aequire[] assistance with any
activities of daily liung”) (citing McDonald Dep. 39-42, 746, Mar. 8, 2013).) However,
McDonald’s testimony is not that clear. Bdiugh he initially answeid no to the question
whether he “consider[s] [him]self to have any picwal disabilities, he also appeared to be
confused by the question, statithgit he “didn’t have to go techool to learn that stuff.”
(McDonald Dep. 39-40.) In additiohjs declaration states that he has a seizure disorder and
mild dementia and needs help with his medications. (McDonald Decl. {{$€lalso
McDonald Dep. 113 (*I don’t know when | need asfithat medication.”).) As for Foreman, the
District asserts that he does satisfy the class deifition “due to the compxity of his medical
needs,” which “cannot be met by the communityeoigldong-term care] services covered by the

EPD Waiver and/or the Medicatate Plan.” (CC Opp. 26 (¢ig Sarigol Decl. | 1§ 17-21).)
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Since the District made that argument, thoughef@n has in fact successfully transitioned to
long-term care services in the community @moan Decl. { 2, Oct. 22, 2013; Sarigol Decl. 21,
Nov. 8, 2013 (“Sarigol Decl. 11"))belying the District’s comntion that he required more
services than are available. Moreover, e¥&oreman had not yet transitioned, the record
indicates that 24-hour care is dabie under either the EPD Waiver the District’s Medicaid
Plan’s personal care assistance bensdié$arigol 2013 Dep. 148; Sarigol 30(b)(6) Dep. 60-61;
Iscandari Dep. 163-64), but thtae problem for Foreman had been the need to locate an
available provider. (Sarigoldzl. Il 1 10-11.) The fact that fe@aman needed assistance with
identifying and securing providevgould not exclude him from thaass; to the contrary, such
assistance is presumably part of the systetraofition assistance that plaintiffs seek.
Accordingly, the District has not demonstratedt thither McDonald or Foreman fails to meet
the class definition.

C. Unique Defenses

The District’s final challenge to typicality te assert that it hakree “unique defenses”
to the claims of several named plaintiffs. Fiitsglaims that it has a unique defense to the
claims of all the named plaintiffs who were o#fd the chance in January 2013 to participate in
the EPD Waiver, but who failed to contact istrict by June 2013 to begin the enrollment
process. Second, as to Gray, it claims thatéwer sought a place on tBED Waiver waitlist or
attempted to access any community-based serviged, as to Dupree, it claims that he was
discharged from the nursing fatylwith the help of DMH, noDHCF or ADRC. The critical
guestion for the Court is not whether these deferse legally viable, buather, assuming they

are supportabl® whether they would “skew the focustbe litigation and create a danger that

%2 As plaintiffs point out, there is evidence irtrecord that suggests that these defenses are not
supportable. For example, theseevidence that the EPD Waiveffice was badly run (Turnage
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absent class members will suffer [because] their representative is preoccupied with defenses
unique to it.” Meijer, Inc. v. WarnetChilcott Holdings Co. 111246 F.R.D. 293, 302 (D.D.C.
2007). The Court does not foresee any such fistteed, characterizing any of these defenses as
“unique” is somewhat misleadings they likely apply to a numbef potential class members.
Accordingly, the Court is not persuaded that Ehstrict has “uniquéefenses” that “destroy
typicality.”
4, Adequacy of Representation (Rule 23(a)(4))
The fourth Rule 23(a) requirement that iatttthe representative parties will fairly and

adequately protect the interesfghe class.” Fed. R. Civ. R3(a)(4). “Two criteria for

Dep. Ex. 25 (letter from DC Council member M&feh to Turnage alleging that office is “so
poorly run, so poorly managed that we have diggiieople who are not getting the money that is
available”); Iscandari Dep. 76 (case managempeovider reported on 2/13/2012 that 10 of the
23 names she submitted had not made it to thengdist); Smith Decl. 1 8 (“management of
the EPD Waiver Program remains a mystery todahaisus who try to entboour frail clients”);

that slot letters were incomprehensible (Sriitkel. 11 10 (describing waiver offer letter as
“jargon-filled”); Turnage Dep. Ex. 25 (describimgiver offer letter as “such a collection of
gobbledygook of bureaucratese that the persoeiving it had absolaly no idea what it

meant”); that DHCF was unresponsive to calleh® did respond to the slot offer letters
(Turnage Dep. Ex. 25; Smith Decl. 10 (“lettestrncted recipients tcall a phone number at
Health Care Finance that leddaecording telling them to calhe of three othgophone numbers
and tonot leave a message”); and no evidence that BRIver slots were in fact available.
There is also evidence that Grdig not know he had the optiarf living in the community until
plaintiffs’ counsel explained it to him (Gray Dep. 59, Apr. 29, 2013; Gray Decl. T 10, Apr. 29,
2013 (“On February 6, 2012, | learned about kwesuit and the option of living in the
community and getting the services | need. Nolmmgkever talked to me about that possibility
before even though I am always telling anyone wiibligten that | want taget out of here.”);

was not aware of any MFP information sessiainisis nursing facilitypecause, despite his
repeated requests for help with community $ron to his nursing facility social workers,
neither MFP nor the nursing facility staff infoeeh him of his options (Gray Dep. 50); and would
not have applied for the EPD Waiver in angmetvbecause he believes he needs only the daily
Medicaid State Plan PCA services of eight Isaurless. (Gray Dep. 68; Gray Decl.  14.)
Finally, as previously discussed, even if Dupree ultimately received assistance from DMH, that
does not mean that he was not eligible for and could not have benefitted from a system of
transition assistance aimed atralrsing facility residents with phigal disabilities, irrespective

of whether a resident also has a mental health diagnesesupran.48.
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determining the adequacy of representafire generally recognized: (1) the named

representative must not have antagonisticoorlicting interests witlthe unnamed members of

the class, and (2) the representative must agidaro vigorously prosecute the interests of the
class through qualified counsell'welve John Does v. District of Columpid7 F.3d 571, 575

(D.C. Cir. 1997) (internal quotations omittedge also FalcomM57 U.S. at 157 n.13 (adequacy

of representation focuses on “concerns aboutdngpetency of class counsel and conflicts of
interest”); Newberg on Class Actions § 3:54 (& standard for adequacy splits into two

prongs: adequacy of the proposed class reprdésengand adequacy of the attorneys seeking
appointment as class counsel.”). The District does not challenge the competency of counsel, but
only challenges the adequaafythe named plaintiffs.

The District first argues thafaintiffs’ decision not to pwue monetary aaages raises a
potential conflict of interest with the putative £ta On the contrary, it is well-established that
damage claims are not barred by membersh@alass seeking solegqguitable relief.See
Norris v. Slothouber718 F.2d 1116, 1117 (D.C. Cir. 1983). Thaid, a plaintiff in a later suit
might be barred by collateral eppel or issue preclusion from cesting an issue of fact or law
that is decided in the defendant’s fav@eeCooper v. Fed. Reserve Badli67 U.S. 867, 874
(1984) (“A judgment in favor ogither side [in a class actiois]conclusive in a subsequent
action between them on any issue actually litigated and determined, if its determination was
essential to that judgment.”) Here, though, thermiseal conflict of inteest, since the scope of
the current litigation is limited to a systemicadlenge, and the Distri¢tas not identified any
issues that if decided in itsviar would preclude an individu&@Imsteadaction for damages.

The District also argues that the individaatumstances of several plaintiffs (Collins,

Gray, and Rivers) render them inadequate poegent the class, fosing on statements that
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suggest that they have limitézbal knowledge about the factslegal theories othe case or a
limited understanding about clasgian generally and the role af“class representative.” (CC
Opp. 32-33.) However, Rule 23(a)(4) does not require either that the proposed class
representatives have legal knowledy a complete understandingtioé representate’s role in
class litigation.See, e.gNew Directions Treatment Servs. v. City of Readd8g F.3d 293, 313
(3d Cir. 2007) (“A class repsentative need only possess a minimal degree of knowledge
necessary to meet the adequacy standérdéernal quotations omitted)); Newberg on Class
Actions 8 3:67 (“lack of knowledge about the faot legal theories of a particular case will
usually not bar a finding thatelproposed representative cae@uaately represent the classb),
(“Adequacy is satisfied, though,tiie plaintiff has some rudimeary knowledge of her role as a
class representative and is committed to serviniganrole in the litigation”). Moreover, given
the circumstances of the named plaintiffs, it iseafistic to expect thahey understand the legal
intricacies of class actions, which remaimystery to many in the legal profession.

Accordingly, the Court concludes thaapitiffs have satisfied the adequacy of
representation requirement.

5. Rule 23(b)(2)

The final issue is whether plaintiffs satig®yle 23(b)(2), which provides that a class
action “may be maintained” if “the party opjpog the class has acted refused to act on
grounds that apply generally to the classhs final injunctiverelief or corresponding
declaratory relief is appropriatespecting the class as a whbl€ed. R. Civ. P. 23(b)(2).
Plaintiffs’ claim is that tk District has violated th@Imsteadntegration mandate by failing to
implement an effective system of transition stssice, and they seek injunctive and declaratory

relief to remedy that alleged failure. Pecently explained by the Supreme Cou\ial-Mart,
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The key to the (b)(2) class is the indivigilrlature of the injactive or declaratory
remedy warranted—the notion that the condsisuch that it can be enjoined or
declared unlawful only as to all of theask members or as to none of them. In

other words, Rule 23(b)(2) applies omifen a single injurtmn or declaratory

judgment would provide relief to each membéthe class. It does not authorize

class certification when each individid&ss member would be entitled to a

differentinjunction or declaratory igment against the defendant.

131 S. Ct. at 2557 (internal quotations and citatmngted). As numerous other courts have
recognized, both before and aftke Supreme Court’s decision\iial-Mart, plaintiffs’ claim is
precisely the type of claim & satisfies Rule 23(b)(2).

First, the District’s alleg®failure to implement an effective system of transition
assistance is obviously an actionmaction that “can be enjoinext declared unlawful only as to
all of the class members or as to none of thelu.’at 2557 Next, the Court has already
determined that plaintiffs’ claim raises commquestions that will generate common answers,
and that these common answerit determine what, if any, injuriive relief plaintiffs are
entitled to, satisfying the requiment that a single injunction ‘ould provide relief to each
member of the class.See id.see, e.gLane 283 F.R.D. at 602 (Rule 23(b)(2) satisfied where
plaintiffs seek an injunction “that describes eatkhe activities that must be undertaken to
modify the defendants’ employment servicestsyn, including infrastructure modifications,
service definitions, provider developmengfétraining, family education, and interagency
coordination”). Although particular aspects of thkef that plaintiffs seek may exceed the relief
that the Court would order evenplaintiffs were to prevail on the merits, other elements of the
relief sought may well be warrantéddlaintiffs prove that theeficiencies in the District’s
system of transition assistance have causeditheries. For purposes of satisfying Rule

23(b)(2), it is sufficient that platiffs have proffered evidence systemic deficiencies in the

District’s system of transition assistance and thase deficiencies appear to be affecting the
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class. See, e.gKenneth R.293 F.R.D. at 270-71 (Rule 23(B) satisfied where plaintiffs
“submitted evidence to support their allegatioat th systemic deficiency in the State’s
community-based mental health gees system affects the class¥);D. v. Perry 675 F.3d 832,
847-48 (5th Cir. 2012) (“class chas could conceivably be based an allegation that the State
engages in a pattern or practice of agencyadir inaction—including a failure to correct a
structural deficiency within the agency, suchresufficient staffing—with respect to the class,
so long as declaratory or injune relief settling the legality ahe [State’s] behavior with
respect to the class asvhole is appropriate”M.D. v. Perry 294 F.R.D. at 47 (“The Court
need not, at this stage, determine what remedwntiffaiwould be entitled to if they prevailed on
the merits of their claim. Rather, the Court mugedaine that the Plaintiffs’ claim is one that is
susceptible to common, specific rélie The Court’s conclusion i&onsistent with the intent
of the drafters of Rule 23(b)2vho explicitly endorsed its asn cases such as this that
challenge widespread illegal ptees because the class membeesadien ‘incapable of specific
enumeration.” DL, 2013 WL 6913117, at *12 (quoting AdZomm. Notes to Rule 23).
Finally, plaintiffs have repeatedly assured @murt that they are neeeking individualized
relief, and thus this is not a case where “@adividual class membevould be entitled to a
differentinjunction or declaratory judgent against the defendantWal-Mart, 131 S. Ct. at
2557.
CONCLUSION

As a district court ilNew Hampshire recently noted in a similar case:

Reasonable minds may of course differ as to whether the traditional approach

taken in ADA integration cases (or reldtisability cases) of certifying broad

classes of persons with different specifisabilities, needs, and preferences (an

approach taken both before and aftal—Mard, is in tension withVal-Marts
recent procedural commands.
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Kenneth R.293 F.R.D. at 271. But this Court agreethwhat court’s conclsion that plaintiffs
in anOlmsteadcase can “mea&Wal-Marts demands” where they

have defined the class more narrowlgrths usually done in ADA integration

cases; their class claims are limitegtrallel claims under the ADA and RA,;

they challenge alleged deficiencies related to a discrete set or class of services;

and they seek a single declaration gumetion aimed at correcting a systemic
discriminatory imbalance (not mini-umctions for each class member . . ..

Plaintiffs have met this standard, and therefore, their motion for class certification, with
minor modifications to the proposethss definition, will be grantieand the District’s motion to
dismiss the third amended complaint will be denied. A separate Order accompanies this

Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

Date: March 29, 2014
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