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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
IN THE MATTER OF THE )
FORT TOTTEN METRORAIL CASES )
Arising Outof the Events of June 22, 2009 )
)
)

Miscellaneous Case No.-B14 (RBW)

LEAD CASE: Jenkins v. Washington )
Metropolitan Area Transit Authority, et al. )
)
THIS DOCUMENT RELATES TO: )
ALL CASES )
)

AMENDED MEMORANDUM OPINION *

This action was istituted on behalf of individuals who were killed or injured in a
collision between two Washington Metropolitan Area BraAuthority (“WMATA”) trains that
occurred on June 22, 2009, n®4MATA'’s Fort Totten Metrorail station Currentlybefore the
Courtare the followingsevencontestedlispositive motions{1) WMATA’s motion to dismiss
Alstom Signaling, Inc.’s (“Alstom”statute of epose affirmative defenseCF Na 3537 (2)
Ansaldo STS USA, Inc.’s (“Ansaldo”) motion for judgment on Counts 7, 11, and 15 of the
Second Amended Master Complaint, ECF No. 36 Y\(B)ATA’s motion to dismiss the
equitable indemnification crosdaims against JitECF Na 424 (4) Alstom, Ansaldo, and
ARINC Incorporated’s (“ARINC”)(collectively “corporate éfendants”) joint motion for

summary judgment on all claimSCF No. 425(5) Ansaldo’s motion for smmaryjudgment,

! This Amended Memorandum Opinion amends and supersedes the August 16, 201aridemd®pinion.

2 In this Memorandum Opinion, the Court will cite to thetjes’ filings by referencing the document number
generated by the Court’s electronic case filing system (“ECF No."), fetldvwy the page number assigned to the
document by the filing party.
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ECF No. 426; (6 Alstom’s nmotion far summarygdgment, ECF No. 427; arfd) ARINC’s
motion fa summaryydgment, ECF No. 428. Upon careful consideration op#rges’
submissions, the Court concludes for the following reasons that (1) WMATA’s motion to
dismiss Alstom’s statute of repose defense must be granted in part and denied2) part
Ansaldo’s motion for judgment on Counts 7, 11, and 15 of the Secomhded Master
Complaint must be granted; (3) WMATA'’s motion to dismiss the equitable indemnification
crossclaims against it must be granted; (4) the corporate defendants’ motion for summar
judgment must be denied; (5) Ansaldo’s motion for summary judgmast be denied6)
Alstom’s motion for summary judgment must be denied; and (7) ARINC’s motionifamsry
judgment must be granted in part and denied in part.

|. Standards of Review

A. Motion to Dismiss under Rule 12(b)(1)
When a defendant moves fasihissal undeFederaRule of Civil Procedure 12(b)(1),
“the plaintiff[] bear[s] the burden of proving by a preponderance of the evidendbeh@aourt

has subject matter jurisdiction.” Biton v. Palestinian Interim-Gel't Auth., 310 F. Supp. 2d

172, 176 (D.D.C. 2004kseeLujan v. Defenders of Wildlife, 504 U.S. 555, 561 (1992). A court

considering a Rule 12(b)(1) motion must “assume the truth of all material factgalialtes in
the complaint and ‘construe the complaint liberally, granting @hpff the benefit of all

inferences that can be derived from the facts allege&hi. Nat'l Ins. Co. v. FDIC, 642 F.3d

1137, 1139 (D.C. Cir. 2011) (quoting Thomas v. Principi, 394 F.3d 970, 972 (D.C. Cir. 2005)).

However, “the district court may consider materials outside the pleadingsidindewhether to

grant a motion to dismiss for lack of jurisdictionlérome Stevens Pharm., Inc. v. FDA, 402




F.3d 1249, 1253 (D.C. Cir. 2005) (cititerbert v. Nat'l Acad. of Science874 F.2d 192, 197

(D.C. Cir. 1992)).
B. Motion for Judgment on the Pleadings under Rule 12(c)
Federal Rule of CiviProcedure 12(c) permits “a paftg] move for judgment on the
pleadings so long as the motion is made “[a]fter the pleadings are clebaitl early enough not
to delaytrial.” “The standard for a motion for judgment under Rule 12(c) is essentially the same

standard as a motion to dismiss under Rule 12(b)@llins v. Wackenhut Servs., 802 F. Supp.

2d 111, 116 (D.D.C. 2011) (citing, among oth&shuchart v. La Tayna Del Alabardero, Inc.

365 F.3d 33, 35 (D.CCir. 2004)). Accordingly, when considering a Rule 12oion “the
court must accept the nonmovant’s allegations as true and should view the factsght thest

favorable to the nonmovant.” BowmanDistrict of Columbia 562 F. Supp. 2d 30, 32 (D.D.C.

2008). “The court should grant a motion for judgment on the pleadings if the misvantitied

to judgment as a matter of law.1d. (quoting Burns Int’l Sec. Servs. v. Int'l Union, 47 F.3d 14,

16 (2d Cir. 1995)).
C. Motion for Summary Judgmentunder Rule 56

A motion for summary judgment will bgranted “if the movant shows that there is no
genuine dispute as to any material fact and the movant is entitled to judgment as af matter o
law.” Fed. R. Civ. P. 56(a). The moving party bears the initial burden of showing the atisence

a disputed material facCelotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). The party opposing

a motion for summary judgment “may not rest upon the mere allegations or denials of his
pleading, but . . . must set forth specific facts showing that there is a genuineissaé”

Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). A material fact is one that “might

affect the outcome of the suit under the gowveghaw.” Id. “The evidence is to be viewed in
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the light most favorable to the nonmoving party and the court must draw all reasonable

inferences in favor of the nonmoving partylalavera v. Shal638 F.3d 303, 308 (D.C. Cir.

2011) (citing_ Andersom77U.S. at 255). “Although summary judgment is not the occasion for
the court to weigh credibility or evidence, summary judgment is appropfi#itte nonmoving
party fails to make a showing sufficient to establish the existence of am¢lessential to that
party’s case, and on which that party will bear the burden of proof at tridl.(titations

omitted). “[T]here is no issue for trial unless there is sufficient evidena@ifg the nonmoving
party for a [reasonable] jury to return a verdicttfoat party.” Anderson, 477 U.S. at 249. “The
mere existence of a scintilla of evidence in support of the [non-moving patogsion will be
insufficient; there must be evidence on which the jury could reasofiadlfor the[non-moving
party].” Id. at 252 (emphasis added).

Il. WMATA’s motion to dismiss Alstom’s statute of repose affirmative defense

A. Introduction

Alstom asserts, as an affirmative defense, WWBIATA'’s crossclaims for contribution
andcontractuaindemnityaretime-barred undethe District of Columbia’s (“District”) statute of
repose. WMATA moves to dismigisis affirmative defensearguirg that its crosslaims fall
undertwo exceptions to the District'statute of repas (1) the exception for claims asserted by

the Distict of Columbia government, and (2) the exception for claims basedamntract.

% The Court considered the following filings and their suppgrérhibits in resolving this motion: (1) the
Memorandum in Support of WMATA'’s Motion to Dismiss Alstom’s Statute ep&se Affirmative Defense [ECF
No. 3531]; (2) Alstom Signaling Inc’s Opposition to WMATA'’s Motion to Dismiss tls's Statute of Repose
Affirmative Defense [ECF No. 382]; and (3) the Reply Memorandum in SupporiM#&N¥&’'s Motion to Dismiss
Alstom’s Statute of Repose Affirmative Defense [ECF No. 396].



The Court concludes th&#¢MATA'’s cross-claim forcontractual indemnity falls under

the statute of repose’s exception for claimsdabon a contract, but that its cratsm for
contribution does not. The Court also concludes that neither deossfalls underthe statute of
repose’s exception for claims broudgytthe District. Accordingly, WMATA’s motion is
granted in part and denied in part.
B. Background

WMATA filed a qossclaim against Alstoneontaining two counts: Count | is for
contribution, and Count Il is for contractual indemni§eeECF No. 140 1 84-90The
contribution claim asserts th&WMATA is found liable to the plaintiffs, WMATA is entitled to
contribution from Alstom with respect to damages proximately choge\lstom’snegligently
and defectively designed automatic train control systiehff|f 8586. The contractual
indemnity claim asserts that if WMATA is found liable to the plaintiffs, it is entitled to
indemnification from Alstom pursuant to several provisiona obntract between the partidd.
1 88. In its Answer to WMATA'’s crosslaim, Alstomasserts that WMATA's crosslaims for
contribution and indemnification atiene-barredunder theDistrict’s statute of reposeECF No.
178 { 10.

TheDistrict’s statute of reposiears “any action” for “personal injury” or “wrongful death
... resulting from the defective or unsafe condition of an improvement to real propéng” if
injury or death occurs more than ten years after the “improvement was sualtigtaathpleted.”
D.C. Code § 1310(a)(1)(A)(2001)? The statute alsbars any action “for contribution or

indemnity which is brought as a result of such injury or deiéthe injury ordeath occurs more

* The parties do not dispute that WMATA'’s crasaim against Alstom arises from an allegettlefective or
unsafe condition of an improvement to real propértd.



than ten years after the “improvemeavas substantially completedld. 8 12310(a)(1)(B).
However, thestatute’s teryear limitationsperiod does not apply to, among otlavsuits “any
action based on a contract, express or imglied,8 12-310(b)(1), or “any action brought by the
District of Columbia government,” id. § 1210(b)(4).

WMATA now moves for judgment on the pleadings under Rule 12(c), contending that
Alstom’s statug¢ of repose defense fails as a matter of law becald&@W's cross-claimfalls
under both of the foregoing exceptions to the statute of repose. First, W&TAs that the
statute’s exception for “any action brought by bistrict of Columbia governmentitl. § 12-
310(b)(4),applies because WMATA is an agg of the Districtunder the terms of thaterstate
compact that created it, and thus should be treated as “the District of Columbiangeve for
the purposes of the statute of repdS€FNo. 353-1 at 5. It further contends that even if § 12-
310(b)(4) is construed to apply only when the District is suing to vindicate pulbits,tie
exception still applies here because WMATA's crolssm against Alstom seeks protecthe
public from negligent design defects in Alstom’s train control system, and to sdpleni
WMATA'’s treasury to enable it to perform a public function (i.e., rail transportat®egid. at
11-15. Second, WMATA maintains that the statute of repose’s exceptitanfoaction based
on a contract, express or implied,” D.C. Code 8§ 12-310(b)(1), alseamacause its cross
claimagairst Alstom is primarily based on tle®ntract between the parties, EN6. 353-1at
16-18.

Themajority of Alstom’s oppositionbrief focuses on the merits of WMATA'’S cross-
claim (i.e., WMATA'’s entitlemat to contribution and indemnity from Alstom). These
arguments, however, aireelevant tothe issues presented in WMATA'’s motion, amdl be

considered by the Court only in tbentext of Alstom’s motion for summary judgment (which is
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discussednfra in this Memorandum Opinion)Alstom makes only one argument responsive to
WMATA'’s motion: it contendghat the statute of repose’s exception for “any action brought by
the District of Columbia government,” id. § 12-310(b)(4), does not apply here because (1)
WMATA is not “the District of Columbia government,” and (2) even if it weres skatutory
exception applies only when the District’s lawsuit vindicates a public, rgict WMATA'’s
crossclaim to recover the costs of its own negligence vindicates no such 8geECF No. 382
at 7-12.
C. Analysis

Notwithstanding the order in whidWMATA presents it argumentthe Court finds that
its strongest positiors based on the statute of repose’se@tion for contract claims. The Court
thus considerthe alicability of that exception first, and then tunasthe exception for claims
asserted by the District.

1. Does the statute of repose’sxception for “any action based on a contract,” §
12-310(b)(2), apply to WMATA'’s cross-claim against Alstom?

As noted WMATA'’s crossclaim assertgvo counts: Count for contribution, and Count
Il for contractual indemnitySeeECF No. 140 11 84-90. Despite WMATAissleading
argument that its crosgaim against Alstonis “primarily” based on a contradts contribution
crossclaim plainly sounds in tort, not contrackeeid. T 85 (seeking contribution from Alstom
insofar as its negligence proximately caused WMATA's liahikiyd not referencing any
contrac}. And “[c]ontribution is one of several theories used to apportion damages among

tortfeasorgo an injured party. D.C. v. Wash. Hosp. Cent., 722 A.2d 332, 336 (D.C. 1998)

(emphasis added)Thus, WMATA's contribution crosskaimis not exempt from the statute of

repose under § 12-310(b)(1).



WMATA's contractual indemnitycrossclaim is another story. Thidaim asserts that
Alstom is contractually bound to indemnify WMATA for any damages it pays tolan&tiffs.
SeeECF No. 140 11 88-9Because thislaim is “based on a contract” between Alstom and
WMATA, it is exempt from the statute of repose under § 12-310(b)(1).

2. Does the statute of repose’s exception féany action brought by the District

of Columbia government,” 8 12-310(b)(4), apply to WMATA's cross:laim
against Alstom?

Determining the applicability of this exception entails three, interrelated queskiost,
should WMATA be considered “the District of Columbia government” within the mearigg o
12-310(b)(4)? Second, if WMATA is the District government for purposes of § 12-310(b)(4),
does this provision exempt from the statute of reposeactionfiled by WMATA, or only those
actions brought to enforce public rights? And third, if 8312{b)(4)only exempts those actions
brought to enforce public rights, does WMATA'’s crasaim agaist Alstom seek to enforce

sucha right?

I. Is WMATA *“the District of Columbia government” within the
meaning of § 12-310(b)(4)?

“WMATA was created by an interstate compact entered into by the District ahGialu

and the states of Maryland and Virgirii Watters v. WMATA 295 F.3d 36, 39 (D.C. Cir.

2002). Thanterstatecompact establishébat WMATA is “an instrumentality and agency of
eachof the signatory parties,” which includes the Distritt.C. Code § 9-1107.01, art. lll, 8 4
(2001) see alsad., art. Il, 8 2 (The purpose of this Title is to create a regional instrumentality,

as a common agency of each signatory party.”). Nevertheless, “[s]ince WMA©DBnception in

® It bears noting that the applicability of this statute of repose exceptioitidsl only to WMATA'’s contribution
claim (Count II) since, as explained above, WMATA's contradtu@gmnity claim (Count 1) plainly falls into the
statute of repose’s exception for contract claims.



1981, the unique nature of the compact has spawned a great deal of litigatiomgetiperdi
proper scope of WMATA's jusdiction and liability,"with many caseturning upon “whether

WMATA can be considered an agency of the District of Columbia.” Griggs v. WMATA, 66 F.

Supp. 2d 23, 27 (D.D.C. 1999) (surveying caselaw where WMK&Tifeated as a District
agency for some purposes, but not othef$le determination otvhether WMATA ispartof the
District government, in other wordgriesdepending on thparticular circumstances of each
case.Seeid.

Theissuehereis whether WMATA should be consideréthe District of Columbia
government” within the meaning of the statute of repose’s exception for tdop &rought by
the District of Columbia government.” D.C. Code 8§ 12-310(b)(4). The Court concludes that it
should for theollowing reasons.

D.C. Code § 12-3(b)(4) was enacted as part of istrict of Columbia Statute of

Limitations Amendment Act of 1986D.C. Water & Sewer Auth. (“WASA”") v. Delon Hampton

Assocs, 851 A.2d 410, 414 (D.C. 2004). The D.C. Court of Appkatsrecognized that this

legislationcodified the common law doctrine of nullum tempus (“no time runs against the

sovereign”). Seeid. (“[A]n underlyingaim of the[D.C.] Council” in enacting théaw “was to
ensure that the District received, at theteid® benefit bthe common law principle of ‘nullum
tempus™). Underthe doctrine of nullum tempus, “sovereigns enjoy a comiaanmmunity
from the operation of statutes of limitations and repose . . . when [they] sue[] to \enulitdic

rights.” D.C. v. Owens-Corning Fiberglas Corp., 572 A.2d 394, 401, 406 (D.C. 1989). O

particular relevance hereullum tempusmmunity isgenerally considered type of sovereign

immunity. SeeSolid Rock Church, Disciples of Christ v. Friendship Pub. Charter Beh 925

A.2d 554, 559-60 (D.C. 2007) (“[T]he District . enjoyslimited sovereign immunitjrom the
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operation of statutes of limitation under the common law doctrine of nullum tenfpogphasis

added); OwensCorning, 572 A.2d at 405 (noting tH§]ince Congress is sovereign in the

District, it enjoys the usual sovereign immunitigeludingthe benefit ohullum tempus”

(emphasis addejj)accordShootman v. Dep'’t of Trans., 926 P.2d 1200, 1206 (Colo. 1996)

(“[N]Jullum tempusis simplyan aspecbf sovereign immunity.”)New Jersey Educ. Facilities

Auth. v. Gruzen, 592 A.2d 559, 561 (N.J. 1991) (saM&sh. Suburban Sanitary Comm’n v.

Pride Homes435 A.2d 796, 801 (Md. 19813dme) This point is significant because, in
signing the interstateompact, Maryland, Virginia, and the Districtohferred each of their
respective sovereign immunities” WAMATA. Watters 295 F.3d at 39The Fourth Circuit has
consequentlynterpreted thénterstatecompact'sconferral ofsovereignmmunity on WMATA

to includeimmunity from Virginia’s statute of limitationsSeeDelon Hampton v. WMATA,

943 F.2d 355, 359 (4th Cir. 199K}dting that;[a]s a general proposition, an agency of the state
shares the same privileges as that of the state, including sovieneignity,” and holding that
WMATA, “as an agency and instrumentality of then@oonwealth of Virginia,” was é&xempt

from application of the statute of limitations” pursuant to Virginia statlieh codified_nullum
tempus. Employing similar reasoning herthis Court concludahatWMATA derivesnullum
tempusmmunity from the Districbecause it is an agency of the District that share®vsreign
immunity, andhat WMATA consequentlgualifies as the “District of Columbia government”

within the meanig of § 12310(b)(4)°

® Even if WMATA does not fall within the exception to the statute of reposifiedét § 12310(b)(4), it would still
be entitled, as an agency of the b, to common lawullum tempusimmunity, so long as it brought its lawsuit to
vindicate a public right SeeOwensCorning 572 A.2d at 401.
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Resisting this conclusion, Alstom relies upon the D.C. Court of Appeals’ decision in
WASA, 851 A.2d at 414. There, the court hildt the functions and activities of WASA [the
D.C. Water and Sewer Authorityd separate corporatedy distinct from the District of

Columbia, are proprietary in nature and thus beyond the protection of nullum tempus” and, in

turn, outside thexception to the statute of limitations factions brought by thBistrict of
Columbia government” codified at D.C. Code § 12-301 (20@d.)at 416. To be sure, WASA
and WMATA have some similaritiestheycan both sue and be sued in their own naed

they can enter intcontracts with the DistrictCompare D.C. Code 88 43-1672, 43-1673 (2001)
(WASA enablingegislation), withD.C. Code § 9-1107.1, Tit. lll, Art. Il, § 2; id., Art. V, 88
12(a), 12(f) (2001) (WMATA Compact). ddvever whereas WASA'’s enabling legislation
makes clear that it isshindependent authority of the District government” and a “cotpora

body . . . that has separate legal existenegthin the District government,” D.C. Code 8§ 34-

2202.02(a) (2001)emphasis addeddhe interstate compadeclareshat WMATA is “an
instrumentality and agency of eaghthe signatory parties,” includirtge District. D.C. Code 8
9-1107.01, art. lll, § 4 (2001)And WMATA derives sovegign immunity from the Districkee
Watters 295 F.3d at 39, which includes nullum tempusunity. WASA apparentlydoes not.
Because of these key distinctions betweehSA and WMATA, Alstom’s reliance oMVASA is
misplaced.

il. Does § 12310(b)(4) exempt from the statute of reposany actionfiled
by the District/ WMATA, or only those actions brought to enforce
public rights?

Even though WMATAmay be treated as tiiastrict government for purposes of § 12-

310(b)(4), that does not end t@eurt’'sinquiry. According to Alstom, § 1310(b)(4) merely

codifies the doctrine of nullum tempus, and thus only exempts lawsuits from thie efaepose
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when the District is seelgnto enforce gublic right. ECF No. 382 at 8-AVMAT A, on the
other hand, emphasizes that the plain language of § 12-310(b)(4) applies to ‘@emypaaight
by the District of Columbia government,” regardless of whether the suit istirtmugnforce a
public right. ECF No. 396 at 11-12. In support of this posiNdMATA highlightsa passage
from WASA where the court of appeals stated that § 12-310 was desigresustiee that the

District received, at the leashe benefit bthe common law princip of ‘nullum tempus” 851

A.2d at 414 (emphasis added)he court’sinclusionof the phrase “at the least,” WMATA

contends, suggests that § 12-310 extends beyond nullum témpusity. ECF No. 396 at 11.

The Courtdisagres.
While WMATA's position may find support in stray phrases frélASA, the actual

reasoningof that decisionndicatesthat § 12-310(b)(4) onlgodifiesnullum tempus and extends

no further’ Indeedthe WASA court did not simply analyze whether WASA was an agency of
the District ad therefore within the scope of § BR1’'s exemption to the statute of limitations.

It insteadsurveyedegislative historywhich showedhat “a pupose of the draft bill was to

‘make clear that the limitations provisions of 8321 and § 12-310 of the D.C. Code do not

apply to the District governmenmthen it sues to enforce public rights|d. at 414 (citation

omitted). Accordingly, “in deciding what juridical entities tHB.C.] Council intended to
encompass within the phraseisbBict of Columbia ggernment,” the court deemed iseful to

determine whether th[ection brought by WASA was brought to enforce a public righd.

" AlthoughWASA concerned D.C. Code § BD1, which exemptsdttions brought by thBistrict of Columbia
government” from the statute of limitations, the court’s analysis is eqaglpficable to the statute of repose
exception for actions brought by the District codified at 818(b)(4), insofar as § 1201 and § 1:310(b)(4) use
identical language and were bathacted as part of thizistrict of Columbia Statute of Limitations Amendment Act
of 1986 Seeid. at 414.
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(emphasis addedAfter discussingistrict of Columbiacase law concerning the application of
nullum tempusmmunity, te court foundhatthe “functions and activities of WASA, a separate
corporate body distindrom the District of Columbia angroprietary in nature and thus beyond

the protection of nullum tempus,” which, in turn, led the court to “hold that the plibatect

of Columbia government’ in § 12-301 does not encompass the separate juridical entityhof whic
WASA consists. Id. at 416. Thisanalysisndicates that th®.C. Court of Appeals construes 88
12-301 and 12-310 aserelycoextensive with, but no broader than, the principle of nullum

tempus. Subsequent decisions confirm this vi8ee, e.qg.Solid Rock Church, 925 A.2d at

559-60(“The law is settled that the District of Columbia, as a municipality, enjoys limited
sovereign immunity from the operation of statutes of limitation under the common Ianmeoc

of nullum tempus, and under D.C. Code § 12-301 (2001), while in the performance of public

functions.”(emphasis addeg)D.C. Housing Auth. v. D.C. Office of Humdights 881 A.2d

600, 609 (D.C. 2005) (noting that § 12-301 was amended “in 1986 to ensure that the statute of

limitations does not prevent the District government from bringings@hforce public rights

(emphasis addedy).

8|t also makes good sense to exempt the District from the statutes of linstatid reposenly when it sues to
enforce public rights. As tha.C. Court of Appeals explained in its discussion of the evolution ohthikim
tempusdoctrine:

Like immunity from suit, the sovereign exemption from the runningnoé toriginated as a royal
privilege, and perhaps survived the Revolution more by fdrbalait or precedent than by reason.
.. .Ultimately, it seems, the lone explanation of historical prerogatds unsatisfactory, perhaps
because, in arbitrary fashion, it seemed to give the government a dgktat withheld from the
people. . . . Thefore the Supreme Court explaineddoaranty Trust [Co. v. United State304
U.S. 126, 132 (1938)], that the rule expresses a legitimate public policy s&rgrg “public
rights, revenues, and property from injury or loss, by the negligence ot mffiters. And
although this is sometimes called a prerogative right, it is in fact nothamg than a reservation,
or exception, introduced for the public benefit, and equally applicable toakgments.” Thus,
the policy of protecting the lawgiver wasunited with more democratic principles, for it was
recognized that the people, as sovereign, are entitled to immunity fnmemgeent functionaries’
lax prosecution of public rights. The inherent limitation of this doctrifisoarse, is that the
(continued . . .)
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ii. DoesWMATA'’s cross-claim against Alstom seek te@enforce a public
right?

Having found thaWMATA qualifies as the District government for poges of § 12-
310(b)(4), and that § 12-310(b)(4) only applies to claims brought to enforce a public right, the
guestion now becomes whether WMATA's crasaim againsAlstom seeks to enforce a public
right. The Court concludes that it does not.

The D.C. Court of Appeals discussed the “public function requirenséntillum tempus

immunity at lengthin OwensCorning:

The government enjoys immunity from the runningiofe only when it sues to
vindicate public rights. Thus, our task will not be complete until we have
determined whether, with respect to the particular issue on appeal, thet BEstr
suing to vindicate a public or a proprietary right. This questitny Isomeans an
easy one. The line betweenights that accrue to the public’'s benefit and those
that are ultimately proprietary to the government is a fine one, especrally s
any financial loss to the government is ultimately a loss to the public fisc.

* % %

In [D.C. v. Weiss, 263 A.2d 638 (D.C. 1970)], where we held that the District’s
suit to recover fees [from a patient treated for tuberculosis tijpac hospital
was not barred by the statute of limitations, we said:

The District of Columbiag seeking to replenish its treasury of
money expended by a public instrumentality in the exercise of a
public function. Recovery of the funds, which will benefit the
public as a whole when applied to the continued operation of
Glenn Dale Hospital, should not be made contingent on the
diligence of public servants.

263 A.2d at 640. This passage emphasizes the expenditure of the disputed monies
by a public instrumentality, its application to a public function, and the policy

(...continued)
rights protected must be of a public nature, and not merely the private or fagpierests of
particular institutions.

OwensCorning 572 A.2d at 401 (internal citations and footnotes omitted).
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against allowing the laxity ofyblic servants to erect a bar to suliVe stress,
however that while all monies the District sues upon affect the public fisc, it does
not follow that every time the District sues for money it performs a public
function. While the line is hard to draw, it can fairly be stated that something
more is required than a nakehancial interest; thus iWeiss we spoke of
replenishing the treasury of funds earmarked for the performance of eulzarti
public function. Where the District acquires a right ofiact directly related to its
duty to perform a service to the public, or to vindicate an overwhelmingly public
interest or right, a suit to recover money damages to enable the Districtaimperf
that service is public rather than proprietar@f course, here may be other
considerations, unique to each case, which must guide future courts in
determining whether the public function test is met.

572 A.2d at 406-407. Applying these principles, the coutivirensCorning held that the

District’s lawsuit seeikg to recover costs for the removal of asbestos from roughly 2,400 public
buildings was broughto vindicate a public right” because tpablic “[u]nquestionably” had&
profound interest in the elimination of a danger so extreme and wide$pidaat 396, 407.

Drawing onOwensCorning, WMATA maintains that its crosslaim against Alstom

“seeks to protect the public at large from the negligent design defects imAlstotomatic train
control system.” ECF No. 353-1 at 13. WMAB#socontends thatis case is analogous to
Weissbecause its crosdaim “seeks to replenish the public treasures of money expended, and
potential liabilities incurred, in the exercise of a public function, i.e., providihgaasportation

in the Washington, D.C. metrojttan area.” Id. at 15. Alstom responds by arguing that, in

contrast to the District’'s lawsuits @wensCorning andNeiss WMATA's crossclaim “does

not seek to recover any costs incurred by the District of Columbia in elimingbugjia hazard
such as asbestos or tuberculosis. &aWMATA seeks to recover the costs WhittMATA

caused [the]laintiffs to incur as a result @fs own negligence-assumingt is found liable to

[the p]laintiffs at triak—through equitable contribution as a joint tortfeasor and contractual

indemnity of tort liability.” ECF No. 382 at 10 (emphasis in origin&loting thatWMATA'’s
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recovery for contribution and indemnity necessarily depends on WMATA being flainhelin
the first instance, Alstom argues that “WMATA's stgtrecover the costs of its own wrongdoing
is plainlynot a public function.”ld. at 11 (emphasis in original).

The Court finds thatVMATA'’s crossclaim against Alstondoes noenforce a public
right.® First, WMATA’s crossclaim bears no similarity tthe claims asserted by the District in

OwensCorning andVeiss. In both of those cases, the District took actions to secure the public

healthfirst (i.e., removing asbestos @wensCorning and paying for a hospital patient’s

tuberculosis treatment MWeiss), andthenfiled suit to recover the costs of those actisom the

responsible partiesSWMATA took nosimilar actions hex. This is not a case, for instance,
where WMATAfirst expendedesources on fixing Alstom’s allegedigulty automatic train
control system, anthenbrought suit to recover the costs of thosmedialefforts. Rather,
WMATA took no actionin the first instance, the tracollision occurred, and it noweles
reimbursement from Alstonm the event tha?VMATA s itself found liabk at trial In other
words, rather than seeking reimbursement from a wronddoproacive actions taketo
prevent public harmlVMATA seeks reimbursement for Alstom’s allegdrhre of the fault if

WMATA itself is deemed a wrongdoelt is difficult to discern how theublic’s rights are

vindicatedby such a claimSecond, the Couvtiews as tenuoug/MATA'’s argument that its
crossclaimis necessaryo protect the public from the alleged defects in Alstom’s automatic
train control system. WMATA could (and should) independesiBluate the adequacy of

Alstom’s equipment, and if it is defectiviake any necessary remedial stelpscrossclaim

° The Court notes that an exhaustive search of the case law revealed no deitigipstate or federal, discussing
the applicability ohullumtempusto a state government’s claims for indemnification or contribution agains
private contractor.
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against Alstoms notnecessaryo achieve that endAt most, WMATA's cross-claim will

mitigate its own tort liabilityin this caseand thus will further a proprietary rather than a public
interest. While it is true thdtny financial loss to the government is ubitiely a loss to the
public fisc,” WMATA'’s crosselaim vindicates the type of “nakemh&ncial interest” that is not

protected byhullum tempus.OwensCorning, 572 A.2d at 406-407. Thugdause WMATAs

crossclaim against Alstondoes not enforce a public right, it does not fit the statute of repose’s
exception for claim®rought by thdistrict of Columbia government.

In sum,WMATA'’s crossclaim forcontractual indemnityCount I)falls under thestatute

of reposes exception for claims based owrantract, but its crosskaim for contribution (Count
II) does not. And neither count of WMATA'sassclaim fits the statute of repose’s exception
for claims brought by the District. Accordingly, WMATA'’s motion to dismiss Alst®statue
of repose affirmative defense is granted in part and denied in part.

I1'l. Ansaldo’s motion for judgment on Counts7, 11, and 15 of the plaintiffs’ Second
Amended Master Complaint™®

This motion warrants only brief discussion. In their briefjribe parties agree to the
dismissal of Count 14 (Negligent Train Traffic Control) of the plaintiffs$@a& Amended
MasterComplaint because it is duplicative of CountSeeECF No. 390 at 1; ECF No. 394 at 1.
The Court will therefore dismiss Count 14 of the Second Amended Master Complaint.

Ansaldoalsomoves for judgment on Count 11 (Breach of the Implied Warranty of

Merchantability), and Count 15 (Breach of Warranty & Implied Warranty of §siier a

9 The Court considered the following filings and their sugpgrexhibits in resolving this motion: (1) Ansaldo STS
USA Inc.’s Motion for Judgment on Counts 7, 11, and 15 of the Second Amendest Mastplaint [ECF No.

367]; (2) the Plaintiffs’ Joint Opposition to Defendant Ansaldo’s MotamJfidgment on Counts ¥1, and 15 of

the Second Amended Master Complaint [ECF No. 390] ; and (3) Ansaldo STHJ3AReply in Support of its
Motion for Judgment on Counts 11, 14, and 15 [ECF No. 394].
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Particular Purpose) of the Second Amended Master Complaint. The Court previoussgels
these counts as #stom, holding that twhere a plaintiff alleges claims footh strict products
liability and breach of implied warranties based on allegedly defective praafyaitsst a party
not in privity with the plaintiff, the implied warranty claims must be dismissed betlaeise

actions are the samelh re Fort Totten Metrail Cases793 F. Supp. 2d 133, 152 (D.D.C.

2011). In their opposition to Ansaldo’s motion, the plaintiffs merely reincorporateghmants
that the Court previously rejecte&eeECF No. 390 at 2. Accordinglgpnsistent with its prior
ruling, the Courtwill dismissCounts 11 and 15 of the Second Amended Master Compkatot

Ansaldo.

IV. WMATA'’s motion to dismiss the equitable indemnification cross-claims against it

A. Introduction

In this motion WMATA asserts that theorporate defendantstossclaimsagainst itfor
equitable indemnification must be disng@dsecause the interstate compact dmtsvaive
WMATA's sovereign immunity for egtable indemnification claims. The Court agrees with
WMATA and concludes that its motion mukereforebe granted.
B. Background

The three corporate defendants, ARINC, Ansaldo, and Alstom, have all asserged cros

claims for equitable indemnification against WMATAWMATA now moves to dismiss these

" The Court considered the following filings and their supporting exhibitssolving this motion: (1) the
Memorandum in Support of Motion to Dismiss the Equitable IndemnificatiossClaims Brought Against
WMATA [ECF No. 4241]; (2) the Joint Opposition by Defendants and Gielssntiffs Alstom, Ansaldo and
ARINC to WMATA's Motion to Dismiss the Equitable Indemnification Cr&daims Brought Against WMATA
[ECF No. 478]; and (3) the Reply Memorandum in Support of Motion to Dismiss Blguitademnification Cross
Claims Brought Against WMATA [ECF No. 548].

18



crossclaims for lack of subject matter jurisdictiomder Rule 12(b)(1), arguintbat the
interstate compactwaiver of sovereign immunity is limited to liability for contractual breaches
or tortious conduct occurring as a result of the performance of its non-governmaotals.
WMATA asserts thabecause equitable indemnity is a distinct legal claim for which immunity
was not waived, the corporate defendaatgiitable indemnification claims are bartad
sovereign immunity and must be dismissed for lack of subject muaitatiction'® The cross
plaintiffs, however, maintain that equitable indemnity sounds in tort under Diatticrd the
crossclaims concern tortious conduct stemming from WMATA's proprietary functions
WMATA replies that the crosplaintiffs’ argument that their indemnity clairssund in tort
blurs the lines between the parties and their respective positions in this litigation
C. Analysis

1. What is the nature of the crossclaims assertedagainst WMATA?

In addressing whether the corporate defendants’ clages aginst WMATA are barred

by sovereign immunity, it is first necessaoyexplore the nature of aguitable indemnification

(...continued)

12 Count Il of Defedant ARINC, INC.’s Cros€laim Against Defendant WMATA asserts: “Should plaintiffs
recover damages against ARINC, the equities would require a shiftregmnsibility from ARINC, whose product
and actions did not contribute to or cause the injuriegedieto WMATA, whose actions and omissions were
directly responsible for the injuries alleged. It is just and fair thate@eelen WMATA and ARINC, WMATA
should bear the total responsibility of any losses recovered by Piahifé.” ECF No. 139 1 60.

Count Il of the Crossclaim by Defendant Ansaldo AgainsDétedants ARINC, Alstom, and WMATA asserts:
“Ansaldo is entitled to equitable indemnification against WMATA for all cdetss, and damages.” ECF No. 141
28.

Count Il of Defendant Alstomi§naling Inc.’s Cros€Claims Against Cédefendants WMATA, Ansaldo and
ARINC asserts: “[I]n the event [that] Alstom is held liable to Plaintiffsarrahy or all of the alleged claims in the
Master Complaint, Alstom is entitled to equitable or common lal@nmification from any and all crestaim
defendants for such damages and costs awarded Plaintiffs underadingf dneir claims, as available under
applicable law.” ECF No. 143 { 26.

13«govereign immunity is a jurisdictional issue that may be daigeany time during the course of the litigation.”
Watters 295 F.3d at 39 n.2.
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claim. “Although the right to indemnify may arise by contract, ‘[the District du@bia Court
of Appeals has] recognized that tHaigation to indemnify may be implied in fact (on an
implied contract theory) or implied in law in order to achieve an equitable.resistrict of

Columbia v. Wash. Hosp. Ctr., 722 A.2d 332, 340 (D.C. 1998) (quoting R. & G. Orthopedic

Appliances v. Crin, 596 A.2d 530, 544 (D.C. 1991)). In such situations, “[a]n obligation to

indemnify exists where the equities of the case and the relationship of tles pagport shifting

responsibility from one party to another.” Howard Univ. v. Good Food Servs., 608 A.2d 116,

122 (D.C. 1992); Quandrangle Dev. Corp. v. Otis Elevator Co., 748 A.2d 432, 434, n.2 (D.C.

2000) (notinghe parties’ concession that their contract “did not contain any express
indemnification provision,” and concludirigat “[t|herefore their claim is one of implied
indemnification, based on equitable principles”). Stated differently, “[ijn ltserace of an
express contractual duty to indemnify, a right to indemnify exists where acdimdemnify may
be implied out of a relationship between the parties to prevent a result which is uH@s&td

608 A.2d at 123see als@ohnson v. Mercedd3enz USA, LLC, 182 F. Supp. 2d 58, 65

(D.D.C. 2002) (“When based on equitable principles, indemnity may be granted to an indemnite
if there isa ‘significant difference in the kind and quality’ between the indemniteel sree

indemnitor’s wrongdoing.” (quoting Quandrangle Dev. Corp., 748 A.2d at 435)).

WMATA maintains that the “[c]rosslaimaints’ causes of action for indemnification
aganst WMATA are expressly based on equity, and do not rely on a contract.” ECF No. 424-1
at 5. The corporate defendants disagree, claiming that “equitable indemnity sotortdsimder
controlling D.C. law.” ECF No. 478 at 1. The corporate defendaatmenrrect. Equitable
indemnification is premised on “the equities of the case and the relationship oftibg.’pa

Howard Univ., 608 A.2d at 122. While the corporate defendants may be correct that determini
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the equities in a given case will ofteaquire an examination of the “kind and quality,”

Quandrangle Dev. Corp., 748 A.2d at 435, of the tortious conduct at issue, this does not mean

that equitable indemnification sounds in tort. Rather, this examination of the tortioustconduc
provides the basis from which to assess the equities. Thus, although “the ptdrosfs’
equitable indemnification crosdaimsconcernWMATA's [allegedly] tortious misconduct,”

ECF No. 478 at 10 (emphasis added), they are not tort claims. Thelxossts’ equtable
indemnification claims are based on equitable principlest tort or contract law.

2. Has WMATA waived its sovereign immunity as teequitable indemnification
claims?

WMATA asserts that “[t]he crosslaimants cannot show the existence or igppility of
any waiver of sovereign immunity that would make WMATA amenable to suitniolied
indemnification.” ECF No. 424-1 at 7. The Court agrees.

“In signing the WMATA Compact, Maryland, Virginia, and the District of Columbi

conferred upon WMAT Aheir respective sovereign immunitie8Beebe v. WMATA 129 F.3d

1283, 1287 (D.C. Cir. 1997). “Although [section 12(a) of] the WMATA Compact provides that
WMATA may ‘[s]ue and be sued,’ [the Circuit has] held that provision to extend ondy as f
the nore specific (and partial) waiver of sovereign immunity contained in sectiont@@ of
Compact.”_Watters295 F.3d at 40. In relevant part, Section 80 of the interstate compact
provides:
The Authority shall be liabldéor its contracts and for its torand those of its
Directors, officers, employees and agent[s] committed in the conduct of any
proprietary function, in accordance with the law of the applicable signatory

(including rules on conflict of laws), but shall not be liable for any torts aogur
in the performance of a governmental function.

D.C. Code § 9-1107.01(80) (emphasis added).
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“Waivers [of sovereign immunity] must be construed strictly in favor of the smrer

and not enlarged beyond what the language requires.” Kingston Constructors, Inc. vVANMAT

860 F. Supp. 886, 888-89 (D.D.C. 1994) (citing Library of Congress v. Shaw, 478 U.S. 310, 317,

318 (1986)). “There can be no consent by implication or by use of ambiguous language . . . .
The consent necessary to waive [sovereigimmhunity must be express, and it must be strictly

construed.” Id. (quotingShaw 478 U.S. at 318kee alsWatters 295 F.3d at 40 (“We may

find a waiver of sovereign immunity ‘only where stated by the most express ¢gnguby such
overwhelming impliations from the text as will leave no room for any other reasonable

construction.” (quoting Morris v. WMATA, 781 F.2d 218, 221 (D.C. Cir 1986))).

Although there appear to be no cases dealing specificallywhigtther the WMATA
compact waives seereign immunity for quitable indemnification claimsourts have concluded
tha the @mpact does not waiaovereignmmunity forother equitable remedies. For example,

in Martin v. WMATA, 273 F. Supp. 2d 114 (D.D.C. 2003), another judge of this Celdatlhat

WMATA was immune from the plaintiff's promissory estoppel claifeeid. at 119 (“Section

80’s waiver only denotes WMATA's liability for its contracts and torts ogngrin the

performance of a negovernmental function; it does not mention promissory estoppel, which is
a distnct legal theory.”). And iWatters the Circuit determined that an attorney’s lien was not a
contract with, or tort of, WMATA. 295 F.3d at 40. The caxplained that “such a lien is an
equitable device,” and is “merely a claim to equitable interference by the coasddd)

judgment or settlement held as securitid” at 41 (internal quotation marks and citation
omitted). Most recentlythe United States District Court for the District of Marythheld that
because “WMATA hasot explicitly waived its irmunity as to quastontractclaims [such as

equitable estoppel], [it was] entitled to assert its sovereign immunity defsnsdthe
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p]laintiff's Statute of Frauds claith.Greenbelt Ventures, LLC v. WMATA, No. 16+157,

2011 WL 2175209, at *6 (D. Md. June 2, 2011).

In light of theneed to strictly construe the WMATAdmpact’s waiver, which only
expressly waives WMATA's sovereign immunity for contracts and propytdtenction torts,
and considering thefegoing case lafinding WMATA immunefrom otherforms ofequitable
claims the Court concludes that WMATA has not waived its sovereign immunity as to equitable
indemnificationclaims Accordingly, WMATA’s motion to dismiss igranted, and the
corporatedefendantstlaims for equitable indemnificaticare dismissed for lack of subject
matter of jurisdiction.

V. The corporate defendants’ joint motion for summary judgment on all claimg*

A. Introduction

The corporate defendants jointly move for summary judgment on the ground that
WMATA's alleged negligence constitutes a superseding cause that sévecadsal connection
between the corporate defendants’ purported negligence and the June 22ai0f8lision.
Because this case does not presemtype of‘exceptional circumstances” necessary to remove

issues of causation from the jury, the Court will deny the corporate defendantsi.mot

4 The Court considered the following filings and their supporting exhibitesolving this motion: (1) Defendants
Alstom, Ansaldo and ARINC’s Memorandum of Points andhauties in Support of their Joint Motion for
Summary Judgment on All of the Plaintiffs’ Claims [ECF No.-4252) Defendant WMATA’s Memorandum in
Opposition to the Gdefendants’ Joint Motion for Summary Judgment [ECF No. 483]; (3) thetiffigin
Oppostion to Defendants Alstom, Ansaldo and ARINC's Joint Motion for Sumyrdadgment [ECF No. 487]; and
(4) Defendants Alstom, Ansaldo, and ARINC’s Reply in Support of thait Motion for Summary Judgment on
All of Plaintiffs’ Claims [ECF No. 549].
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B.  Background™
1. Overview of WMATA'’s Metrorail System
A brief overview of two componentstrack circuits ad the Advanced Information
Management softwarethat play a part in WMATA's operation of the Metrorail system is
necessary to resolve the corporate defetsdanotion First, tooperate thdletrorail system
“WMATA uses an [Automatic Train Control] systettmat consists of a series of track circuits (or
‘blocks’), each with an electronic transmitter [module], receiver [modul]l, relay, and
impedance bonds.” ECF No. 425-1 at 2. Each circuit has two impedance bonds. ECF No. 483
at 3. As the corporat defendants explain (and WMATA does not dispute):
The system works by the transmitter sending an audio frequency signal through a
cable to the impedance bond at one end of the block. When no train is present, the
signal runs along the rails to the impede bond at the other end of the block
where it travels through a cable to the receiver, thereby completing the electrical
circuit. If the circuit is completed, the relay is energized and the blocktseg®
unoccupied. If a train is present, however thain’'s metal wheels and axles
“short” or “shunt” the signal before it reaches the impedance bond at the receiver
end of the block, causing an interruption of the circuit thagrtergizes the relay.
De-energizing of the relay indicates that a train @oes the particular block and
allows the appropriate information to be conveyed to oncoming trains in the
WMATA Metrorail system.
ECF No. 4251 at 23. A “bobbing” circuit is one in which the relay signal “fluctuates between
an energized (indicating [a] vacant [circuit]) to aedeergized state (indicating [an] occupied
[circuit]) regardless of whether a train is actually present in the tracktcirdd. at 4. A

phenomenon knowas “parasitic oscillation” occurghenthe transmitter module bypasses th

impedance bonds and sends a sigivaictly to the receiver module. In other wor@sarasitic

15 The following facts are undisputed unless otherwise noted.
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oscillation is when the modules ignore the other components of the circuit and theoeforg
information that is not based on the whole circuit.

Second, WMATA'’s Operations Central Control uses a software program called
Advanced Information Management, which was developed by ARINC. ECF No. 483 at 15. The
software generates alarms associated with bobbing circuits, false occuiaacasays
reporting ocks), and false vacanciese(, never reporting blocks)d.; see als&ECF No. 425-1
at 9 (“A ‘track circuit failed vacant’ alarm means that the track circuit is neygoatvacancy
when, in fact, the track circuit may actudtlg occupied.”). The stfare designates false
vacancy asminor,” which means the alarm is saltknowlelging and seltleleting(i.e., that
they do not require operator attention or interventiddCF No 483 at 15.

2. Activity at Circuit B2-304 from June 17, 2009until June 22, 2009

The WMATA track circuitlocated at the site of the collisitimat resulted in this litigation
is Circuit B2304. At the time of the collision on June 22, 2009, Circuit B2-304 consisted of
Alstom transmitter/receiver modules and Ansaldo idgnee bondsid. at 3.

On June 17, 2009, WMATA replaced an Alstom impedance bond at Circuit B2-304 with
an Ansaldo impedance bond. ECF No. 425-1 at 4. WMATA protocol calls for a “shunt
verification test” after the installation ohampedance bond.dl Thetestis conducted bjaying
a shunt strap between the rails. ECF No. 483 at 4. If the relay deteategbece of thehunt
strap and interprets it as a train, the circuit is considered to have passed thergraatiore
test. Id. The leader of th&VMATA work crew that installed thenpedancédond atCircuit B2-
304 on June 17, 2009, has testified that she did not observe balftenthe shunt verification
testwas being conductedut stated that she observed that the circuit was bobfterghe

completed the shunt verification tesdl. at 10.
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After theWMATA work crew left the site, WMATA'’s Maintenance Operations Center
opened a work order for the bobbiatCircuit B2-304. ECF No. 425-1 at 7. Despite the work
order, and visit®y different work crews t&ircuit B2-304 on June 18, 19, and 22, 20C&gcuit
B2-304was stillbobbingwhenthe collisionoccurredon June 22, 2009d. at 7-8. And, no one
at WMATA had instituted an “absolute block”—closing down specific locations of track into
which no train would beermittedto ente—while Circut B2-304 was bobbing.

3. The Advanced Information Management System Alarms

Between June 17 and 22, 2009, the Advanced Information Management system generated
“hundreds and hundredsf “track circuit failed vacant” alarms on the Red Line in the area
between the Takoma and the Fort TotWetrorail stations. ECF No. 425-1 at 9. In the hour
before the June 22, 2009 collision, the Advanced Information Management systemegenerat
seventeen separate “track circuit failed vacant” alarehs.Indeed, two minutes before the
collision, while the trairthat was struckvas stopped betwedhe Takoma and Fort Totten
stations the system generated a “track circuit failed vacant” alarm foatleatof the trackld.
at 910. WMATA did not have a protocol at its Operations Central Control for responding to a
failed vacant alarm, and neither controller on duty at the time of the collisitntedtan
absolute block in response to the failegtant alarm.ld. at 10.

C. The Parties’ Arguments

In moving for summary judgment, the corporate defendants maintain that “[tf}he ke
undisputed fact is that WMATA placed a known, malfunctioning track circuit in grvic
contrary to its own policies.” ECF N0.425-1 at 11. The corporate defendants furtietratse
“[e]ven if the Court found Alstom, Ansaldo, or ARINC’s equipment to be defective, orhibra t

was a lack of safety testing, WMATA's reckless actions were the supersedseyafdbe
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accident, thereby relieving Alstom, Ansaldo, and ARINC of all liability asatter of law.” Id.

at 12. WMATA and the plaintiffs disagree. Specifically, WMATA arguesithaewed

bobbing track circuits as a maintenance, rather than a safety, issue, ECF No. 488 #t2 jta
work crews wereonsequently unaware of taetualhazard aCircuit B2-304. Accordingly,
WMATA asserts that there are questions of fact “about whether WMATA respamdeadanner
that was reasonable and foreseeable undairitiamstances.’ld. The plaintiffs assert that from
each of the corporate defendants’ “particular positidiiiswas foreseeable that WMPA might
fail to remediate [the corporate defendantsfligence.” ECF No. 487 at&. As a result, the

plaintiffs maintain, WMATA'’s negligence does not absolve the corporate defendantsliayliabi

Id.
D. Analysis
1. Can the Court conclude that, as a matter of lawyWMATA'’s negligence was a
superseding or intervening cause that precludee corporate defendants’
liability?

“Proximate cause has been defined as that cause which, in natural and continual
sequence, unbroken by any efficient intervening cause, produces the injury, and wiicbut w

the result would not have occurred.” Convit v. Wilson, 980 A.2d 1104, 1125 (D.C. 2009).

“Superseding cause is a subset of the inquiry into proximate causa,1i25-26, and
essentially it is “a concept that the action of a subsequent tortfeasor maygezseding cause
which breaks the chain of causation and relgethe first tortfeasor of liability to the injured

party,”id. at 1126. “The question of proximate causation . . . is at base one of foreseeability.”

Rieser v. District of Columbij&b63 F.2d 462, 479 (D.C. Cir. 1977). “If a negligent, intentional
or even criminal intervening@ct or end result was reasonafayeseeable to the original actor, his

liability will not ordinarily be superseded by that intervening aéd.”
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As even the corporate defendants acknowledge, proximate causation is grdinaril
guestion of fact for the jurySeeECF Nbo.425-1 at 22 Indeed, the cases are leghwiding that
it is only the ‘exceptionatase” in which questions of proximate cause “pass from the realm of

fact to one of law.”Majeska v. District of Columbia, 812 A.2d 948, 950 (D.C. 2002) (emphasis

added)accordRieser 563 F.2d at 480 (“Proximate causation, including the question of

superseding cause, . . . is ordinarily a question of fact for the jury.”); Smith v. HitggeVinc.,

481 F. Supp. 2d 172, 185 (D.D.C. 2007) (Walton, J) (citing cases).
This case is not so exceptional as to warrant removing the determination of causation

from the jury. Compare, for example, the facts of this case to thaténKorean Air Lines

Disastey No. 83¢v-0345, 1985 WL 9447 (D.D.C. Aug. 2, 1985), which the corporate defendants
citein support of their motion. IKorean Air, a jet owned and operated by Korean Air Lines
inadvertently veered into the airspace of the Soviet Union and was intentionally shotydown b
Sovietmissile attack.ld. at *1. The parties had conceded defects in the plane’s navigational
systems, and the sole question before the court was the foreseeability of gtdJBmn’s
actions.ld. The Court ruled that the defendants, manufacturers of the plane’s navigational
systems, could not “be held liable for the unexpected act of aggression by the Sawet Uhi
at *7.

Here, in contrast to the Soviet Union’s deliberate launching of missilagénKorean
Air, WMATA's allegedsuperseding actgere merelynegligent, not intentional. Such negligent
acts are not so unforeseeable that the corporate defendabts aasolved of liability as a matter
of law. On the contrary, @asonable jurgould conclude that the corporate defendants should
have foreseen that WMATA would fail to take action on a work order for five days, despite

WMATA's own policies to respond to a work order, carry out the task it involves, and close the
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order within one business day of completion of the w@&eECF No. 425-1 at 7. feasonable
jury could alsaconcludethat the corporate defendantspecifically, ARING—should have
foreseen that WMATA would ignore the “track circuit failed vacant alarmshe days, hours,
and minutes preceding the collisioAccordingly, because this is not a case whleeeproximate

cause determination should “pass from the realm of fact to one of law,” Ma§dska.2d at

950, the corporate defendants’ motion for summary judgment on all claims andlaross-
againsthem isdenied.

VI. Ansaldo’s Motion for Summary Judgment'®

A. Introduction

Ansaldo moves for summary jgohent as to all claims on the following grounds: (1) it is
entitled to derivative sovereign munity because all of the claimgainst it stem from
WMATA'’s “immunedecision’ to sequence the installation of Ansaldo’s impedance bonds and
modules; (2) there is no evidence that Ansaldo’s impedance bonds and Alstom’s modelles wer
incompatible; (3) the failure to warn claims against Ansaldo fail becauigefa is no duty to
warn about another manufacturei'e., Alstom)products, and (b) WMATA is a “sophisticated
user”’to which Ansaldo owed no duty to waiand (4)the derivative counts of wrongful death

and survival must be dismissed if the underlying counts are desniss

'8 The Court considered the following filings and their supporting exHibitssolving this motion: (1) Ansaldo STS
USA, Inc.’s Memorandum of Points and Authorities in Support of its MdoisummaryJudgment [ECF No. 426
1]; (2) Defendant WMATA'’s Memorandum in Opposition to Defendant Ansaldo S3/4&, Uhc.’s Motion for
Summary Judgment [ECF No. 480]; (3) Defendant Alstom Signalingsl@pposition to Ansaldo STS USA, Inc.’s
Motion for Summary Judgment [ECF No. 481]; (4) the Plaintiffs’ Oppositiongfeimdant Ansaldo STS USA,
Inc.’s Motion for Summary Judgment [ECF No. 482]; and (5) Ansaldo STS US/As Reply to the Opposition
Briefs Submitted by Plaintiffs, Washington Metropolitan Transit Autlgpehd Alstom Signaling, Inc. to Ansaldo’s
Motion for Summary Judgment [ECF No. 550].
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The Court concludes that (1) Ansaldo’s attempt to invoke derivative sovereign immunity
fails as a matter of lalwecause the claims against it do not relate to any “immune” decisions
made byWMATA,; instead, the claims assert that Ansaldo breached its contractual ollegetio
WMATA and that Ansaldo performed under thentract negligently(2) Ansaldo’s argument
that there is no evidence of incompatibility is essentially a caugasoethat must be decided
by ajury; (3) Ansaldo did have a legal duty to warn WMATA; andtf® derivativecounts
should not be dismissed because the underlying counts remain. Accordingly, the Cosirt denie
Ansaldo’s motion in its entirety.

B. Background

As explained abov&/MATA employs an “automatic train contr@dysem” to ensure
safe traindetection, sepation, and speed restrictions. ECF No. 480 afltds system is
comprised of track circuits’ which are railroad segment$ varying lengths.ld. Two
impedance bondasre located on each track circuitl. Theimpedance bonds communicate via
transmitters and receivecalled“modules,”which are located at theearest station in an
unmanned train control roonid.

Communication between the impedance bonds and the modules is accomplished by
transmitter andaceiver modules that exchange audio-frequency sigidlsA train’s presence
on the track is sensed when its wheels and axles cause a short between tlde Ehls. is
known as a “shunt.ld. A “shunt” causes a vital relay, which is connectethtomalules, to
de-energize or “drop.’ld. Otherwise, the relay remains energized, or “picked,” when a track
circuit isactually vacant.ld.

Alstom designed WMATA's original automatic train control system inli#é0s,

including itsimpedance bonds and moduléd. at 34. Beginning in 2002, WMATA corsicted
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with Ansaldo to replacthe Alstom impedance bonds and modules with Ansaldo prodiatisit
4. Two separate contracts were executed by the paE€S$. No. 426-1 at 15. Under thest
contract, Ansaldo was originallyequired to replace the impedarmmds and modules

simultaneously.ld. However,due to safety concerns about non-WMATA personnel working on

the tracksWMATA altered the replacement process as folldwst, only WMATA employees

would replace the impedance bonds; second, WMATA employees would conducy desdfet

the track circuit; and third, Ansaldanployees would replace theodules and conduct another
safety test of the track circuitd. at 15; ECF No. 480 at 5This change in theeplacement
projectresulted in demporarily “mixed traclcircuit” consisting othe old Alstom modules and
the newAnsaldo impedance bonds. ECF No. 480 at 5.

The second contract, whicloveredrack circuit replacements at 22 locatighsoughout
WMATA's system, reflected thifemporary mixed track circuit configurationld.
Specifically, the contract provided that “WMATA personnel will perfothwayside installation
[of the Ansaldo] impedance bonds,” and that Ansaldo ‘wilace]the Alstom] . . . modules
[with Ansaldo moduleséfterthe associated wayside equipment has been installed.” ECF No.
480-9 (Contract No. F05143) § 1.01.C (emphasis added). Recognizing that, as a result of this
revised replacement proceYsjew impedance bonds will temporarily be in service with
existing [Alstom] . . . modules,” the contract directed that the Ansaldo “impedance bonds being
provided on this Contract must be compatible with the existing [Alstom] . . . modides.”
(emphasis added)The contract also required Ansaldo to provide a “Hazard Mode and Effect
Analysis, which, as a minimum, identifies one example of each hazard that may begroguc
each possible failure in [Ansaldo’s] equipment and softwalek.§ 1.06. Finally, the cdract

provided that “[tlhe system shall be proven by [Ansaldo] to be fail safe and operapomal
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completion of the installation.1d. § 1.01.A. In the context of a public transit railrot term
“fail safe” means that “if a vital component failegtsystem will automatically revert to a less
permissive state which restricts the moeat of trains.” ECF No. 480-1 at 2.

According to WMATA, despite Ansaldo’s “contractual requirement to provide
compatible equipment,” Ansaldo “took no actions whatsoéw evaluate the safety of using its
[impedance] bonds with Alstom’s modules.” ECF No. 480 &t ®WMATA further claims that
prior to the June 22, 2009 Fort Totten train collision, AnshiEttame aware of specific
compatibility problems with the Ansalddmpedance bonds and Alstom modules, but did nothing
to address themSeeid. at 89.

The track circuit at issue in this ca§@rcuit B2-304, contained a mixed configuration of
Ansaldo impedance bonds and Alstom modules when the accident ocddrra9. In seeking
to explain the cause of tleine 22, 2009 train collisiodyMATA contendghat alatent defect in
the automatic train control system known as “parasitic oscillatan$ed a signal to be
transmitted which falsely indicated that CircB2-304was vacant.d. at 23. This, in turnjed
Train No. 112 to crash into Train No. 21#l. WMATA argues that power increases required
by the installation of the new Ansaldo impedance bdagsated the conditions necessary for the
parasitic osclation to pass through the rack structure, couple to the receiver, and mimic the track
vacant signal.”ld. at 13.

C. Analysis

1. Is Ansaldo entitled to derivative sovereign immunityunder Yearsley v. W.A.
Ross ConstructionCo., 309 U.S. 18 (1940)?

Ansaldoassertghat all of the claimand crosslaims against it “stem from WMATA's

decision to sequence the timing of bond and module installation,” weddio track circuits
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temporarily consistingf Ansaldoimpedancdonds and Alstom modules, and that this decision
of WMATA is protected by sovereign immunity. ECF No. 426-1 at 14. Ansaldo further
contends that because it “followed WMATA'’s safety and scheduling directionsgaised by
its contract with WMATA,” it is entitled t§derivative sovereignmmunity’ underYearsley v.

W.A. Ross Construction Co., 309 U.S. 18 (1940), and its progengt 1415.

In Yearsley the Supreme Court considered whether a contractor that built dikes in the
Missouri River pursuant to a contract with the federal government could be hedddiabl
damage caused by the construction of the diEe2309 U.Sat 1320. The contract was part of
a federal projectauthorized by an Act of Congressld. at 19. The Court concluddidat the
contractor could not be heldble, reasoning thathen the “authority to carry out [a] project [is]
validly conferred, that is, [when] what [is] done was within the constitutional pofn@ongress,
there is no liability on the part of the contractor for executing [Congres#ls] Id. at 2021.

The Court observed, however, that “[w]here an agent or officer of the Government purfmorting
act on its behalf has been held to be liable for his conduct causing injury to anothesutite g

of liability has been found to be either that he exceeded his authority or thatioiwasidly
conferred.” Id. at 21.

Federal courts have construéearsleyas creating the scalled ‘doctrine of derivative

sovereign immunity.”_McMahon v. Presidential Airways, Inc., 502 F.3d 1331, 1343 (ik1th C
2007). To claim such immunity,@ivatecontractorgenerallymust showthat (1) it “was
working pursuant to the authorization and direction of the federal government,” atloe(2rts
of which the plaintiff complained fell within the scope of thgesernment directives.In re

World Trade Center Disaster Site Liti21 F.3d 169, 196 (2d. Cir. 2008) (citiMgarsley 309

U.S. at 20-21).
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Several initialhurdles impede Ansaldo’s efforts to invoke Yearsleydoctrinein this
case.First, no cairt in this Circuithas applied the doctrine. Second, the Circ¢his have
applied itare notin consensus regarding the doctrine’s requireménihird, because its a
federal common law doctrin¥gaisleyhas been almost exclusively applied in caseslving
federalgovernment contractors (as was the case in Yeatskdf), and the question of whether

WMATA can be deemed a federal agency is unresolvegEBon Enterp. v. WMATA, 977

F.2d 1472, 1480 (D.C. Cir. 1992) (declining to resolveshee). e couldplausibly argue,
then,that theYearsleydoctrinedoes not apply to WMATA'’s contractors because they do not
contract directly with the federal governmeintevertheless, eveassuming that allfahese
preliminary issues amesolved in Ansaldo’s favor, the Coftiridsthat it is not entitled to
derivative sovereign immunity und¥earsleyfor the following reasons.

The _Yearsleyoctrine is subject to two important limitations. Firstkéy premise of
Yearsley and one that has been redtied by[various federal courts$ that the contrdor was

following the sovereigrs directives.”Chesney v. Tenn. Valley Auth., 782 F. Supp. 2d 570, 582

(E.D. Tenn. 2011) (citing, among otheY®arsley 309 U.S. at 20-21). “\Nile Yearsley

establishedhat a private corporation performing governmental functions pursuant to

Y For example, the Circuits disagree as to whether the contractor mwsa staanmon law agency relationship with
the government to avail itself of derivative soveremmmiunity. ComparéMcMahon 502 F.3d at 1343 (“[He

entity claiming the immunity must at a bare minimum have been a commagé&aw of the government at the time
of theconduct underlying the lawsuit."andIn re Hanford Nuclear Reservation Liti$34 F.3d 986, 1001 (9th Cir.
2008) (‘The[Yearsley Court limited the applicability of the defense to principgent relationships where the
agent had no discretion in the design process and completely followeameveispecificationy, with Ackerson

v. Bean Dredging LLC589 F.3d 196, 20206 (5th Cir. 2009) (“The Supreme Cosrtlecision inYearsleydoes not
require a publievorks contractor defendant to establish a traditional agency relationsghithevgovernmen),
andButters v. Vance Intern., In225 F.3d 462, 466 (4th Cir. 2000) (citifgarsleyfor the principle that
“contractorandcommon law agents acting within the scope of their employment forrnthed States have
derivative sovereign immunity” (emphasis added)).
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contractually delegated authority will not be liable in tort to third partiedsa acknowledged
that an agent or officer of the Government purporting to act on its behalf, dcttiadity
exceeding his authority, shall be liable for his conduct causing injury to afiothee KBR,

Inc., 736 F. Supp. 2d 954, 967 (D. Md. 2010) (citiearsley 309 U.S. at 21)accordMyers v.

United States323 F.2d 580, 583 (9th Cir. 1963) (“To the extent that the work performed by [the
federal contractor defendantfps done under its contract with the Bureau of Public Lands, and in

conformity with the terms of said contract, no liability can be imposed upon it yataanages

claimed to have been suffered by the appellfaftging Yearsley 309 U.S. at 18jemphasis
added)). Second, derivative sovereign immunity is not available to contractors who act
negligently in performing their obligations under the contr&seAckerson 589 F.3d at 207
(indicating that a contractor that commits a “separate act of negligence” istitletleo

derivative sovereign immunity und¥earsley; City of Worcester v. HCA Mgmt. Co., 753 F.

Supp. 31, 38 (DMass.1990) {fearsleydoes not apply “when @rivate corporation who
performs governmental duties pursuant to contractual authority from the gevernisrsued for
negligence in the performance of these duties.”).

In asgssing whether Ans@d is entitled to derivative sovereign immuniiyder the
foregoingprinciples,it is first ne@ssary to idntify the conduct of Ansaldo that is being
challenged by the gintiffs and crosg@laintiffs (WMATA and Alstom) The partiesnot
surprisingly, disgreeas to what that conduct is. According to Ansaldo, all otthens and
crossclaims against it arise from WMATA's “safety and scheduling decisiaetuence the
installation of bonds and modules,” a decision which Ansaldo claims is protected by sovereig
immunity. ECF No. 550 at 1. The plaintiffs and crgdaitiffs, on the other hand, argue that

the claims against Ansaldo are predicatetion WMATA's decision to sequence the installation
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of theimpedance bonds and modules, but rather on Ansaldo’s breaclaftitactual
obligations andits negligence in performing those obligatior®eeECF No. 480 at 18; ECF No.
481 at 11; ECF No. 482 at 33-35. The Court agrees with the plaintiffs ancpaivgsts.
Ansaldo’s derivative sovereign immunity argument mischaracterizes tine dthe
claims and crosslaimsbeing asserted against it. As previously noted, the operative contract
between Ansaldo and WMAT £equiredAnsaldo to ensure that its impedance bonds were
“compatible” with the existing Alstom modules, in recognition of the fact that the “[n]ew
impedance bonds will temporarily begarvice with existing [Alstom]. . modules.”ECF No.
480-9 (Contract No. F05143) § 1.01.C. The contract also required Ansaldo to petiarard
Modes and Hects Analysis and safety testing on the track circuénsue that it was “fail
safe.” Seeid. 88 1.06, 1.01.AThe plaintiffs assert tha&nsaldo negligentlydiled to perform
safety and compatibility testing violation ofits contractual obligationand applicable
standards of care, and that Ansaflaited towarnWMATA about various issues related to the
mixing of the Ansaldo and Alstom productSeeECF No. 482 at 1-2Similarly, WMATA'’s
crossclaim asserts that Ansaldo breached its contractual obligations to WNAd Acted
negligentlyby failing to ensug thecompatibility of the Ansaldo and Alstom products, and by
failing to performthe requisite safety testinggeeECF No. 480 at 18. Thus, the vg@memiseof
these claims is that Ansaldo actghinsthe “will of the sovereignby breaching itgontiactual

duties to WMATA and byerformingnegligently under the contratt. Derivative sovereign

18To be clear, althoughVMATA and the plaintiffs allege that Ansaldo breached its contractualaitdits, they do
not appear to assert breach of contract claims against Ansaldo. InsteadytbppmeAnsaldo’s purported breach
of contract in support of their negligence claingee, &3, ECFNo. 140 1 93 (“If WMATA is found liable to the
[p]laintiffs, WMATA submits that Ansaldo’s . . . negligent . . . perfarme of the duties it assumed under Contract
No. FO5143/EAC . . . [was a] direct contributing and proximate cause(]abf liability.”).

36



immunity underYearsleydoes not shielduch claims.SeeYearsley 309 U.S. aR0-21;

Ackerson 589 F.3d at 20Myers 323 F.2dcat 583 City of Worcester753F. Supp. at 38.

Indeed, the fact that WMATA, the purportedly sovereign entity, is seeking to irhalotiey
upon Ansaldo underminds attempt tdnvoke derivative immunity.

Ansaldo nonetheless maintains that all o&ltsgediiability in this casdlows from
WMATA'’s “immune decision” tasequence the replacementio# impedance bonds and
modules, noting that “[JAnsaldo would not be in this case if WMATA had not made the
protected decision to use [JAnsaldo bonds for a short period of time withfédetide [JAlstom
modules.” ECF No. 550 at 2-3. This argument confuses the issues.it wasWMATA'’s
decision to temporarily use Ansaldo impedance bonds and Alstomlesash the same track
circuit. But afterWMATA made that decisiarthe plaintiffsand WMATA contend that Ansaldo
contractually guarantedgtatthosetwo products would becompatiblé and that itwould
conduct certain tests to ensure their safe operafibe.claims gainst Ansaldo alleging that it
acted negligentlyn performing its contractual obligatiotisus do not challeng& MATA’s
purportedly “immune decision,” but insteadncernAnsaldo’s voluntary conduct after that
decision wa made.Consequently, Ansaldo is not entitled to derivative sovereign immunity
underYearsleyasto these claims.

2. Can Ansaldo be held liable for the alleged incompatibility between its
impedance bonds and Alstom’s track circuit modules?

I. Is there evidence from whicha reasonable jury could infer that the
alleged incompatibility played a role in causing the collision

Ansaldo argues that summary judgment should be granted in its favor because “[n]Jon-
defective [Alstom] track circuit modules are compatible with [Ansald@edance bonds” and

because “lack of ‘compatibility’ did not cause the cradBCF No. 426-1 at 23. Ansaldo
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continues: “Nothing . . . is compatible with a dangerous, oscillating track circuit enaddino
impedance bond can ever mitigate the dangers associated with track circugsribdtibreak
into parasitic oscillations.’ld. Ansaldo thus strenuously maintains that “compatibility issues
were not the cause of the accidend’ There is sufficient evidence, however, from which a
reasonable jury could conclude that, even if the parasitic oscillation wasehmask of the
June 22, 2009 collision, Ansaldo’s bonds contributed to the oscillation.

For example, as noted above, WMATA argues that power increases required by the
installation of the new Ansaldo impedance bonds “created the conditions necesHay for
parasiitc oscillation to pass through the rack structure, couple to the receiver, and hartrack
vacant signal.” ECF No. 480 at Is&e alsad. at 36 (“The need to increase power levels when
Ansaldo bonds were installed is a significant factor in explaining how the incdmhipatf the
Ansaldo equipment contributed to the loss of train detectif@ietuit] B2-304.”). Indeed, one
of Alstom’s expert witnesses, Dr. Duncan Glover, has provided testimony on thg “man
electrical differences between” the fdm bonds that were replaced with the Ansaldo bonds, and
has explained that one of these differences—bondline impedasi¢erportant because the
lower impedance of the Ansaldo bond draws more current from the module, which in turn makes
the transistors within the module more likely to oscillate.” ECF484 at 4see alsd&CF No.

481-1 1 247 (“Q. Will a lower impedance make a transistor work harder? A. For the saene pow
level setting? Q. YesA. If the power level . . . setting were the same andhtbedance

looking into the bond were lower, it would require more current to achieve the same voltage
level. . . . [H]igher currents could make those parasitics have a higher magnitter is

thus a dispute of faets towhether Ansaldo’s impedance bonds played a role in the parasitic

oscillation that Andsaldo vigorously claims was the sole cause of the collisiohe Avisaldo
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may attempt to frame the issue in terms of questioning whether there is suffigiemcevof
compatibility,seeECF No. 426-1 at 22, 24, Ansaldo’s compatibility arguments arengomore
than claims that their bonds played no part in causing the collision. And, as has beéeh set for
earlier in this Memorandum Opinioitis only the ‘exceptionakase” in which questions of
proximate cause “pass from the realm of fact to one of law.” Maj@4ZaA.2d at 950

(emphasis added).

il I's there evidence from which a reasonable jury could concludkat
Ansaldo’s conduct breached a duty of care?

Ansaldo maintains thaven if there is evidence of incompatibility, tlaimsrelating to
that incompatibilitymust fail becaus@nsaldo’sexpert is the only expert in the case to have
cited “any industry recognized definition relating to the compatibility of trackiic
equipment.” ECF No. 426-1 at 26. That expert, of course, testified that Ansaldo breached no
duty of care regarding compatibilitySee e.q, ECF No. 426-2 1 156-Fdescribing the
testimony of Professor Mark Horenstein).

“The plaintiff in a negligenceactionbears the burden of proof on three issues: ‘the
applicable standard of care, a deviation from that standard by the defendant, antl a causa

relationship between that deviation and the plaintiff's injuryt8y v. District of Columbia549

A.2d 1, 6 (D.C. 1988) (quotingleek v. Shepard484 A.2d 579, 581 (D.C. 1984)). “Thus, at the

outset, to establish a prima facie negligence case, the plaintiff must prove thefietiedant
deviated from the applicable standard of carBoy, 549 A.2d at 6. Fromthese legal
requirements, Ansaldo asserts that “the definition of ‘compatible,” and the ajppecgiendard
for compatibilitytesting, are matters that must be established by expert testime@¥-"No.

426-1 at 28.This, however, puts too fine a point on the standard of care burden of proof. For
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example, in Caldwell v. Bechte$31 F.2d 989 (D.C. Cir. 1980), the court explained that “the

analysis of both [the appellee] and the district court is overly reliant upon ciahigary to the
point of losing focu®f the nature of the claim made here, which asserts negligence, rather than

breach of contract.’ld. at 996-97.In Bechte] the plaintiff was a worker who had contracted a

lung condition while working in the construction of atvbrailtunnel. WMATA had contracted
with Bechtel, a consultant, to ensure safe working conditions during the coursetoiatmrs
TheCircuit assessed “whether the contractual authority vested in Bechtel with resjodcsite
safety regulations created a specialtrefeship between Bechtel and [the plaintiff/appellant]
under with Bechtel owed a duty to take reasonable steps to protect him from&blesesk.”
Id. at 993. Bechtel asserted it owed the duty only to WMATA, not to the actual workers, an
argument rejected by ti@&rcuit:
The duties that Bechtel undertook in its contract with WMATA are relevant to
this case, not because they illustrate Bechtel's point that a contractyabaki
owed onlyto WMATA, but because by assuming a contractual duty to WMATA,
Bechtel placed itself in the position of assuming a duty to appellant in tort. The
particular circumstances of this case, including the BedWMATA contract,
Becthel’s superior skills and position, and Bechtel's resultant ability tsderthe
harm thatmight reasonably be expected to befall appellant, created a duty to take

reasonable stego prevent harm to appellant.

Id. at 997;see alsd.ong v. District of Columbia, 820 F.2d 409, 418 (D.C. Cir. 1988) (“Like

Bechtel, PEPCO entered into a contragtédorm services within its field of expertise; PEPCO
thereby acquired a duty to foreseeable plaintiffs (in this case, membbestdvelling public)
to perform these services with reasonable care.”)

As in Bechte| the AnsaldoA/MATA contractsupplies only théasisof the duty of care

anddoes not determine tisgandardf care requiredby that duty. In other words, while the

compatibility of the circuit parts is relevant, the more pressing inquirguws Ansaldo undertook
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and wlfilled its contractual dutiesncluding, but not limited to, its assessment of compatibility.
Althoughexpert testimony may be required in a breach of contract action to ascertain the
meaning of compatibility between track circuit parts, the expert testimony dreceraghe
standard of care resulting from ttoet duty owed by Ansaldto WMATA. And WMATA,
Ansaldo, and the plaintiffs have all provided expert testimony as to the sadyges that
should have beeamployedby Ansaldo.SeeECF No. 480 at 29; ECF No. 482 at 38.
Accordingly, the Court rejects Ansaldo’s argument gwatlence regarding the applicable
standardf care is lacking.

3. Does the failure to warn claim against Ansaldo fail as a matter of law?

I. Did Ansaldo have a duty to warn?
“The threshold question in a failute-warn case is ‘whether a duty to warn exists.”

McNeal v. HiLo Powered Scaffolding, Inc., 836 F.2d 637, 641 (D.C. Cir. 1988) (quoting Hull v.

Eaton Corp., 825 F.2d 448, 454 (D.C. Cir. 1987)). “In the District of Coluthbia

determination turns on whether the manufacturer knew or should have known of a danger
sufficiently serious to require a warningVicNeal 836 F.2d at 641 (internal quotation marks
and citation omitted). “A plaintiff need not show that there was a manufacturing oreéeder

to recover: a product can be perfectly made and still require directions onggom proper use

in order to be safe.ld. (internal quotation marks and citation omittef?]revious decisions

[of the District of ColumbiaCourt of Appeals] indicate that fact-intensive issues concerning the
existence of a duty to warn and whether the warning was sufficiently specifectadie the

duty are generally reserved for the jury and may be resolved as a matter oiavihen the

evidence would not permit differences of opinion by reasonable jurors.” East\fgnn.

Pineda, 578 A.2d 1113, 1115 (D.C. 1990).
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Ansaldo argues that it did not have a duty to warn because it was merely the seller of
component partSeeECFNo. 426-1 at 39. Ansaldo asserts that “[i]t had no duty to warn
WMATA of dangers arising from the use of a product from another manufacturéathbeen
in use in the WMATA system for 35 years [i.e., the Alstom moduldsl.”Here, again,

Ansaldo’s agument is premised on its assertion that the sole cause of the collision was the
parasitic oscillabn between the Alstom modules. This misses the point. It is undisputed here
that Ansaldo was aware that its impedance bonds would be paired with Alstom modules. And
there is a factual dispute as to the type of safety analyses undertaken by Ansaklainghe
compatibility of its bonds with Alstom’s modules and, similarly, disputes as to Ansaldo’s
knowledge regarding the possible hazards attendané tmixedconfiguration track circuits.
SeeECF No. 480 at 41. Accordingly, in light of the factual disputes as to Ansaldo’s agtibns a
knowledgeregarding mixed track circuitthe question of Ansaldo’s duty warnis proper for

decision by a jury.See East Penn. Mfg., 578 A.2d at 1115.

il. Can the Court conclude as a matter of law tha®VMATA was a
“sophisticated user” that should have known about the defect, thus
absolving Ansaldo of any duty to warn?

In thealternative, Ansaldo argues theaten if it did have a duty to warn, its duty was
negated by the fact that WMATA was a sophisticated usSs@f No. 426-1 at 39, 41-44T]he

‘experienced user’ exception to the duty to warn is properly viewed as a form‘'kiioindedge

of danger’ rule.” East Penn Mfg., 578 A.2d at 1120. And “[b]ecause it focuses on actual or

constructive knowledge—what the user knew or reasonably should have krnlogvn—
applicability of the ‘experienckuser’ exception to the duty to warn is a question of fact for the

jury when the extent of the [user’s] knowledge is in disputd.”
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Here, as the plaintiffs point out, the WMATA-Ansaldo contract, in which Ansaldo was
expressly informed that the bonds would be used in mixed configuration circuits and tabkked wi
ensuring compatibility, suggests that WMATA was relying on Ansaldo’s égpernot that
Ansaldo could rely on WMATA's expertis&sSeeECF No. 482 at 42. Indeed, “WMATA
disputes Ansaldo’s arguments that [its knowledge was] superior to [Ansaldo,] itpeedesd
manufacturer of track circuit signalimpmponents.” ECF No. 480 at 4&ke als&CF No. 480-

1 9 116 (collecting deposition testimony from various WMATA engineers and teamas to
their knowledge of parasitic oscillati@md the attendant safety cont®). Accordingly, in light
of thefactualdisputegegarding th&knowledge and expertise of the user, the Court cannot
decide as a matter of law that WMATA was a sophisticated teex pbviating Ansaldo’s duty
to warn.

4. The derivative claims of wrongful death and survival

Because thenderlying counts are not being dismissed, Ansaldo is not entitled to
summary judgment on the derivative claims of wrongful death and subasablpon the non-

existence of the required substantive claims
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VII. Alstom’s Motion for Summary Judgment*®

A. Introduction

In this motion for summary judgment, Alstamotes that the Court’s June 22, 2011
Memorandum Opinionlismissed all claimagainst Alstom in its capacity as a designer of the
track equipmenastime-barred undethe District’s statute of reposdRelying on this ruling,
Alstom asserts that bbf the claims and crosdaimsagainstt are, at root, design defedaims
and must fail. Alternatiely, Alstom argueghat,even if the failure to war claimsare not barred
on the basis dbeing design defect claimi$ had no duty to warn. Next, Alstom asserts that
because tre is no basis for finding liable for the June 22, 2009 collision, iténtitled to
summary judgment on the plaintiffs’ meative wrongful death and survival statute claims, the
co-defendants’ contribution cros$aims, and WMATA'’s contractual indemnification cress
claim.

The Courtconcludes that because Jisne 22, 2011 Memorandum Opiniexplicitly
found that Alstom could be found liable in its role as a manufacturer and seller—as opposed to
designer—the statute of repose does not bar the plaiméffeiiningclaims. The Court further
finds that there are disputed issues of fact é%)tawvhen Alstom became awaretbé parasitic
oscillation in its modules, and (2) whether a letter sent by Alstom can beuszhas a warning.

And because the claims asserting primary liability ag#&tsbm remain, there is no basis for

¥ The Court considered the following filings and their supporting exhibitesolving this motion: (1) Defendant
Alstom Signaling, Inc.’s Memorandum of Points and Authoritiesuipf®rt of its Motion for Summary Judgment
[ECF No. 4271]; (2) Ansaldo STS USA, Inc.’s Opposition to Alstom Signaling, Inblgion for Summary
Judgment [ECF No. 479]; (3) the Plaintiffs’ Opposition to DefendarnbAisSignaling Inc.’s Motion for Summary
Judgment [ECF No. 484]; (4) WMATA’s Memorandum in Oppiosi to Alstom Signaling, Inc.’s Motion for
Summary Judgment [ECF No. 485]; and (5) Alstom’s Reply in Support of itoMdir Summary Judgment [ECF
No. 551].
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dismissing the derivative claims against itccArdingly Alstom’s motion for summary
judgment is denied in its entirety.
B. Background

In addition to information set forth above about the general history of WMATA (e.g., the
Metroralil systens construction in the 1970s), and the structure and components of the
Automatic Train Control system, two other pieces of undisputed background are impmthent t
resolution of this motion. First, in a September 7, 2004 Is¢ier marking the recent celebration
by Alstom of its 100th year of business, Alstom represented that “over the pastdvs, there
has been an increasing trend of extraordinary events involving Alstom eledtaomoed
products that we feel is critical now to discuss with our customers.” ECF No. 484 atdhd Se
in 2005, “in a tunnehearf[WMATA'’s] RosslynMetrorail] station, three WMATA trains nearly
[collided] because there was a loss of shunt that led to trains being givenumagpeed
commands.”ld. at 12. Then, about a week later, WMATA identified a track circuit mear
Silver Spring station that was similarly failing to detect trailds. WMATA requested the
assistance of Alstom engineers in investigating these incidences, and Alstersdntithe same
engineer tassisWMATA in conductingts investigation.ld. at 1213.
C. Analysis

1. Does the Court’sJune 22, 201IMMemorandum Opinion foreclose the
plaintiffs’ claims against Alstom?

In its June 22, 2011 Memorandum Opinion, the Court concludedAlstbm’s
arguments that the plaintiffs'egligence and strict products liability claims (Counts 7, 9, 10, and
14 of the Master Complaint and Counts 1, 2, 3, and 8 of the McMillan Estate &wot){plad to]

be dismissed as barred by the statute of repose fail, except to the extemisthataims extend
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to Alstom in its @pacity as designer.”_In re Fort Totten Metrorail Caséa3 F. Supp. 2d 133,

156 (D.D.C. 2011)see alsad. at 142 n.10 (“A product may have a defective design without
being defectively manufactured, and vice versa. Therefore, dismissing the désct claims
against Alstom would limit its liabilityd manufacturing defects only.”). Thus, the QGdwas
already ruled that the claims against Alstom ircépacity as the manufacturer and seller of the
modules are not barred by the statute of repose.

2. The Plaintiffs’ Manufacturing Defect Claims

“In a manufacturing defect case, plaintiff may seek to prove either a ‘speeféct—
that is, that a specific, identifiable part of the [product] was defective andhe cause of the
acciderd—or a ‘general defect—which, more accurately, is an unspecified defect, which the

plaintiffs ask the finder of fact to infer from the accident itseR&ppas v. Ford Motor Co., 7 F.

Supp. 2d 22, 26 (D.D.C. 1998). “To prove a specific defect . . ., plaingiffsrglly introduce
expert testimony based on an exaation of the acciderit.ld. “To prove an unspecified defect,
plaintiffs generally introduce circumstantial evidence, and expert opingedlibereon, that
some defect attributable to the manufactunast have been the cause of the accidet.”

Although it is unclear whether the plaintiffs maintain that the parasitic oscillation
constitutes a specific defect or a general defect, there is sufficient evidencasttiqar
oscillation within the Alstom modules at 894 from which a jury couldither (1)concludethat
the modules were defectiamd were a cause of the accident, or (2) infer, based on the evidence
presented with regard to the structure of a track circuit and the nature oflisiercahat the
modules were defectiveSeeECF No. 485-1 11 38W, 39W (explaining parasitic oscillation, why

it is dangerous, and opining what Alstom should have done to remedy the problem ofrggcillati
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modules). Alstom isthereforenot entitled to summangudgment on the manufacturing defect
claims.

3. The Plaintiffs’ Failure to Warn Claims

Thereare several instances from which a reasonable jury could conclude ttoah Absd
a duty to warrthat it breached® First, in the 1970s, Alstomntered ito a contractual
relationship with WMATA and thereby acquired tihaty to use reasonable care in performing
its contractual obligationsSeeBechte) 631 F.2d at 1001. Next, a reasonable jury could
conclude that Alstom’SeptembeR004 letter evinced kndedge of the dangers of mixed track
circuits. Finally because “even if there is no duty to warn at the time of sale, facts may
thereafter come to the attention of the manufacturer which make it imperatieevthating

then be given,Owenslllinois, Inc. v. Zenobia, 325 Md. 420, 446 (Md. 1999e alsd=erguson

v. F.R. Winkler GMBH & Co., 79 F.3d 1221, 1226 (D.C. Cir. 1996) (noting that “the Maryland

courts . . . have often served as an aid in interpreting the prd@mlisy law of the District of
Columbia”), it is arguable that Alstom’s participation in the 2005 investigatidmeoRbsslyn
and Silver Spring incidents either gave or should have given Alstom knowledge thdtgarasi
oscillation in its modules was causing issues in train detechod, as noted above, “previous
decisions [of the District of Columbia Court of Appeals] indicate that fachsnte issues
concerning the existence of a duty to warn and whether the warning wageatlffispecific to
discharge the duty are generally reserved for the jury and may be reaslaedatter of law
only when the evidence would not permit differences of opinion by reasonable jlEast.”

Penn. Mfg., 578 A.2d at 1113 hus, because there is evidence from which a reasonable jury

' The Court discussed the applicable legal standards for fadkwern claimssupraat page 4bf this
Memorandum Opinion.
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could conclue that Alstom was aware of problems wigimodulesAlstom is not entitled to
summary judgment on the failure to warn clainMoreover, the question of whether Alstom’s
SeptembeR004 letter constituted a warning, much less a sufficient warning, isséofor a
jury.

4. The Plaintiffs’ Derivative Survival and Wrongful Death Claims

Because the underlying negligence and strict liability claims are not bismgssed,
Alstom is not entitled to summary judgment on the plaintiffs’ derivative suraivdiwrongful
death claimdbased on the erroneous assumption that the underlying claims would not exist.

5. The Co-defendants’ CrossClaims against Alstom

I. The Co-defendants’ Contribution Claims against Alstom

In light of the foregoing conclusion that a reasonable jury could find Alstom lbalbhes

plaintiffs, Alstom is not entitled to summary judgment on theletendants’ contribution claims.
il. WMATA'’s Contractual Indemnity Claim against Alstom

Alstom asserts that it is entitled to suamynjudgment on WMATA's contractual
indemnity cross-claim for two reasons: (1) that there is no basis for findatgnAhegligent,
and (2) that the WMATAAlstom contract limits WMATA's indemnity rights “to the period of
time before acceptance of the wonkjich has long since passed.” ECF No. 427-1 at 22. Both
of these arguments must be rejected.

First, in light of the foregoing conclusion that a reasonable jury could find Alstom liable
to the plaintiffs, Alstom is not entitled to summary judgmen?WdATA’s claim for contractual
indemnity. And because the plaintiffs are not precluated matter of lavirom establishing
Alstom’s liability, there is no need to evaluate WMATA's argument that it is noethdrom

establishing Alstom’s liability to thplaintiffs even if the plaintiffs cannot do s&eeECF No.
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485 at 24 (asserting that two exceptions to the statute of repose permit WMAStAkibsh
Alstom’s liability to the plaintiffs even if plaintiffs are precluded from doiny so
Second, it is noclear from the contract that the parties intended to limit WMATA'’s
contractual rights to indemnity to the tirpaor to acceptance of the work performed under the
contract. In fact, it is clear that they did not so intend. Article 47 of the WMAAIgtom
contract provides:
(&) The Contractor shall save and keep harmless and indemnify the Authority
against any and all liability claims . . . for injury, including personal injurgrto
death of any person or persons, and for loss or damage to any propeutying
in connection with or in any way incident to or arising out ofdbeupancy, use,
service, operations, or performance of work in connection with this contract,

resulting in whole or in part from the negligent acts, errors or omissions of the
Cortractor.

(b) The Contractor shall procure and maintain, at his own cost and expense,
during the entire period of the performance under this contract, the following

(c) Before the contract will be executed by the Autiyprihe Contractor shall
forward to the Authority for approval a certificate, or certificates, ofrtarance
required, under the foregoing provisions, including special endorsements . . .
addition to any provisions hereinbefore required, a provisiosuch insurance
policies shall be that . . . they will be automatically renewed upon expiration and
continued in full force and effecintil final acceptance by the Authority of all the
work covered bythe Contract unless the Authority is given thirt(80) days
written notice, before any change or a cancellation is made effective.

(g) Any contract ofinsurance or indemnification naming the Authority . . . shall
be endorsed to provide that the insurer will not contend in the event of any
occurrence, accident or claim that the Authority or the United States of America .

are not liable in tort by virtue of the fact of being governmental
instrumentalities or public or quasi-public bodies.

ECF No. 427-2 1 65 (emphasis addege als&CF No. 485-3 at 37. Subsection$ énd (c)

pertain to different topics and each has its own limiting provision that cannot, and shoble not,
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imputed to the other. Specifically, the indemnification seetisubsectior{a)—very clearly

entitles WMATA to irdemnification arising out of the “occupancy, use, service, operations, or
performance of work in connection witthe] contract” Subsection (G)however, just as clearly
limits the maintenance of insurance until acceptance of the work performed hacentract.

And the text ofsubsectior{c) makes clear that its requirements apply only to “such insurance
policies.” Indeed, the word indemnification does not appear in subsection (c). Acbgrasig

is undisputed that that the Alstampedancdonds were in use on June 22, 2009, should Alstom
be found negligent, WMATA is entitled to contractual indemnification for that gegtie.

Alstom’s claim that it is entitled to summary judgment on WMATA'’s contractual
indemnification crosslaim is therefore rejected.

VIIl. ARINC'’s Motion for Summary Judgment %*

A. Introduction
ARINC moves for summary judgment in its fa\aw to all claims on the following

grounds: (1) it is entitled to the government contractor defense under Boyle v. United

Technologies Corp., 487 U.S. 500 (1988); (2) there is no evidence of a causal nexus between any

alleged defect in ARINC's alarm system and the train collision; (3) the plairdifisot meet
their burden of establishing a design defect because they have offerederce of an

alternative design; (4) the breach of express warranty fails as a matterbgfdause the

% The Court considered the following filings and their supporting exhibitesolving this motion: (1) Defendant
ARINC Incorporated’s Memorandum of Points and Authorities in Support ofoMdsir Summary Judgment [ECF
No. 42851]; (2) Defendant Alstom Signaling, Inc.’s Memorandum of Pointsfanorities in Opposition to
ARINC’s Motion for Summary Judgment [ECF No. 486]; (3) Defendant WMATM&mMorandum in Opposition to
Defendant ARINC, Inc.’s Motion for Summary Judgment [BXG¥: 488]; (4) the Plaintiff's Opposition to
Defendant ARINC Inc.’s Motion for Summary Judgment [ECF No. 489]; anBéfendant ARINC Incorporated’s
Reply to Oppositions to Motion for Summary Judgment Submitted by PlaiMif$ATA, and Alstom [ECF No.
552].
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plaintiffs did not provide notice of the alleged breach to ARJN® WMATA'’s contractual
indemnity claim fails because the contract’s indemnityigion does not establish a “clear
intention” that ARINC would indemnity WMATA for WMATA'’s own negligence; and (6)
because ARINC is not a joint tortfeasor, it is entitled to summary judgment on ibataon
claims against it.

The Court concludethat (1) ARINC does not qualify for the government contractor
defense undeBoyle becausét has not shown that this case raises “uniquely federal interests”;
(2) there is sufficient evidence of causation to create a jury questione(8)ishevidence of an
aternative design sufficient to sustain the plaintiffs’ design defect claim; é4l#intiffs’
express warranty claim does nat far lack of notice; (5Xhe indemnity provision in the
contract between WMATA and ARIN@oes not requirdRINC to indemnify WMATA for
WMATA'’s ownnegligence; and (6) because there is evidence that ARIE{Dint tortfeasor,
the contribution claims againstdannot be dismissed. Accordingly, ARINC’s motion is granted
in part and denied in part.

B. Background

As explainedabove, WMATA relies on an Automatic Train Control system to control
train movement and direct train operators. Since the mid-1990s, the Automatic Trawl Cont
system used a software package called the@yearations Control Software. ECF No. 486 at 3.
Then, in 2003, WMATA contracted with ARINC, “a provider of communications and
engineering solutions to at least 15 to 20 major metrorail systems in the United $talpslite
the system with ARINC’'&\dvanced Information Management softwatd. The WMATA -

ARINC contract made clear that the new software should exceed the functiohétieyold
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software and emphasized that the new software should maintain the highestfieabéty and
reliability. Id. at 4.

The Advanced Information Managemesnoftware cokkcts data from over 50,000 data
points—including train circuits—and was designed to alert WMATA to the existence of
dangerous conditiondd. at 34. The software issues two types of alarms for failed track
circuits: (1) a “track circuit failed vacant” alarm, which indicates thatia tsan the circuit but
the circuit is not reporting a train presesaid is also known as a non-reporting blaokg (2) a
“track circuit failed occupied,” alarm, which meahat the circuit is indicating ghpresence of a
train despite the fact that the circuit is empiy. at 4.

The following facts regarding ARINC’s Advanced Information Managereeftwareare
undisputed. First, theoftware designated the nogporting block alarm as a “minor alarmid.
at 4. This means that the alarm is deleted by the system if not acknowledgecabwhis 60
seconds.ld. For all of its other mass transit customéyever, ARINC had classified non-
reporting block alarms amajoralarms. Id. at 8. Second, although ARINC designed the
software for WMATATto issue a non-reporting block alarm 35 seconds after the event occurred
(meaninghat if the circuit malfunctioned for 34 sews and then selferrected, n@larm would
ever le issued), idesigned softwarfor other trasit systems thatontains a muckhorter delay
before issuing a non-reporting block alarm—only 5 to 10 secdddst 5. Third, ARINC’s
Advanced Information Management software would remaias from its system while the
trains were in &rvice, without explanation and without issuing alarms for the Operations Central
Control operatorsild. WMATA noticed this problem before the new software was fully

implemented and informed ARINC that it considered disappg#rains a major safety iss.
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Id. Finally, ARINC’s Advanced Information Management software was in operation when the
train collisionoccurredon June 22, 2009d. at 2.
C. Analysis

1. Is ARINC entitled to the government contractor defense established iBoyle
v. United Techndogies Corp., 487 U.S. 500 (1988)?

ARINC conters that all of the claims against it should be dismissed because it is entitled

to the government contractor defemeeognized irBoyle v. United Technologies Corp., 487

U.S. 500 (1988). ECF No. 428-a19. In Boyle, a “Marine helicopter cafot, was killed when
the . .. helicopter in which he was flying crashed lodf toast of Virginia Beach, Virginia,
during a training exercise.” 487 U.S. at 502. “Although Boyle survived the impact ob8te c
hewas unable to escape from the helicopter and drowned.His estatefiled suit under
Virginia tort law against the helicopter manufacturer, alleging that the helicopteergency
escapéhatch was defectively designelil. at 503. Thénelicopter manufacturer argued that the
door was provided in accordance with Department of Defense specifications and that
consequently, the plaintiff's state tort claims wkderallypreempted.Seeid. at 509. The
Supreme Court agreedd.

The Suprem€ourt bega its analysis by explaining that faw areas, involving

‘uniquely federal interestsdre so committed by the Constitution and laws of the United States

to federal control that state law is gmpted and replaced, where necessary, bifederal
comnon law.” Id. at 504 (emphasis added). It noted that the dispigeyte bordered upon
two areas that the Court had previously identified as involungjuely federal interestso
which federal common law applie() “theobligations to and rightsféthe United Stees under

its contracts, and (2)“the civil liability of federal officials for actions taken in the course of their
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duty” Id. at 50405 (citations omitted).The Court found that “the reasons for considering these
closely related areas be of ‘uniquely federal’ interest apply as welthe civil liabilities
arising out of the performance of federal procurement contraletsdgt 505-06.

The Court thusleemedthe procurement of equipment by the United Statesn .area
of uniquelyfederalinterest.” Id. at 507. Howevetthis “merely establishe[§ necessary, not a
sufficient, condition for the displacement of state.fawd. “Displacement will occur only
where . . . a ‘significant conflicexists between an identifiablfedeal policy or interest aththe
[operation] of state law, or the application of state law wolnlgstrate specific objectives’ of
federal legislation.”ld. (citations omitted).The Boyle Court found such astgnificant conflict
between state law arfdderal interests under the facts of that case. iGet509. In
determining the parameters of this conflict, the Court looked to the discretiomnatioh
exception of thé-ederal Tort Claims Act, which exempts the United States from liafolity
claims “*based upon the exercise or performance or the failure to exerciséoompar
discretionary function or duty on the part of a federal agency or employee obvken@ent,
whether or not the discretion involved bBbused: Id. at 511 (quoting 28.S.C. § 2680(a)).
Becauséthe selection of the appropriate design for military equipment to be used byroadAr
Forces is assuredly a discretionary function within the meaning of this mVmsnd because
“permitting ‘secoml-guessing’ of these judgmexthrough state tort suits against contractors
would produce the same effect soughtecalboided by the FTCA exemption” insofar as
contractors would pass through the financial burden of adverse judgm#rgdinited States,
the Court concluded that “that state law which holds Government contractorsdiatiésign

defects in military equipment does in some circumstances presegriificant conflict’ with
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federal policy and must be displacedd. at 51112 (citation omitted).The Court then
establishedhe followingthreeparttest to determine thiscope of displacement” of state law:

Liability for design defects in military equipment cannot be imposed, pursuant t

state law, when (1) the United States approved reasonably precise specifications;

(2) the equipment conformed to those specifications; and (3) the supplier warned

the United States about the dangers in the use of the equipment that were known

to the supplier but not to the United States.
Id. at 512.

ARINC jumps directlyto this thre-part testn its opening briefarguing that it is entitled
to the government contractor deferigecause it designed its Advanced Information Management
system in conformance wipecificationsaapproved by WMATAand that WMATA was aware
of any dangersssociated witlthe system.SeeECF No. 428-51 at 10-228But ARINC
overlooks the two prerequisites to invoking Beyle defense: “first, the case must involve ‘an

area of uniquely federal interest’; and second, there must exist ‘a signdar#tict .. . between

an identifiable federal policy or interestdhtine [operation] of state law.’Kormendi/Gardner

Partnersy. Surplus Acquisition Venture, LLC, 606 F. Supp. 2d 114, 117 (D.D.C. 2009) (quoting

Boyle, 487 U.S. at 507accordGlassco v. Miller Equip. Co., 966 F.2d 641, 642 (11th Cir. 1992)

(stating that government contractors seeking to invok8dlyée defense must first satisfy both
the “uniquely federal interest” and “significant conflict” prongs, and erjlg that thé‘three-
part inquiry elabrates the ‘significant conflict’ prong of the tgstMoreover, “[t]he party
seeking to displace state law bears the burden of demonstrating that both conxlgtdns e

Kormendi/GardnePartners606 F. Supp. 2d at 117. The Court conclddeshe following

reasonshatARINC hasfailed to carry its burden of showing that this case raises uniquely

federal interests.
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Courts have found uniqlyefederal interests a varietyof cases involvindgederal

government contractorsSee, e.g.Boyle, 487 U.S. at 507i&bility arisingfrom federal

procurement contragtsSaleh v. Titan Corp., 580 F.3d 1, 5, 9 (D.C. Cir. 2008bi(ity arising

from military contractors’ participation icombatant activities over which the military retains

command authoridy In re World Trade Ctr. Disaster Site Liti$21 F.3d 169, 197 (2d Cir.

2008) (coordination offederal disaster assistance and streamlining the management of large

scale disaster recovery projectdudgens v. Bell Helicopters v. Textron, 328 F.3d 1329, 1334

(11th Cir. 2003) haintenance df).S.military aircraftaccording to procedures specified by the
federal governmeit Thecommon thread ddll these casas that “the interests of thgnited
States [would] bélirectly affected” by the imposition of state tort liabilibyy thecontractor.
Boyle, 487 U.S. at 507.

Thebiggestobstacle foARINC in claiming thegovernment contractor defense under
Boyleis that it contracted witdWMATA , not the federal government. Recognizing this
distinction,ARINC asertsthat uniquely federal interests arenethelesat stake here because
(1) the interstateampact creating WMATA has been deemed an A€afigress; (2) Congress
has taken an active role in creating and funding WMATA, (3) the federal govetisne
dependent upon WMATA to transport federal employees in the WashingtormBti@politan
area®’ and (4) courts have applied federal common law to immunity issues involving WMATA.

SeeECF No. 552t 69.

2 ronically, the federal government’s purported interest in transjrtéor its employees is actuakdvanced
(rather than undermined) by state tort suits against WMATA's contgaataich seek to expose harmful defects in
WMATA's transit system.ARINC seemingly overlooks this reality.
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The Court finds ARINC’s arguments unpersuasiveue,the federal governmentay
have some general interest and involvement MAVA's operationsand its succesandcourts
have appliedederal common lawo certainimmunity issues involving WMATA.But these
truisms arebeside the point. Thelevant inquy underBoyle is whether‘the interests of the

United States [would] béirectly affected by imposingtort liability on ARINC fordesigningts

Advanced Information Management system in conformance with specificatiomnsegry
WMATA. Boyle, 487 U.Sat 97 (emphasis added). Boyle, for instance, the Court founid
“plain that the Federal Governmesthterest in the procurement of equipment is implicated b
suits such as the present bhecausé(t] he imposition of liability on Governmenbntrat¢ors

will directly affect the terms of Government contracts: either the contractor will decline to
manufacture the design specified by the Government, or it will raise its jiter way, the
interests of the United States will be directly affecteld. at 506-07.Here ARINC has not
shown that imposing liability upon it will haaay effect on the Unitedt8tess interestsmuch
less a direcbne. It simply lists althe connections th&% MATA has to the federal government.
That is not enough to establish preemptbstate tort claimsinderBoyle.

This case is more likBliree v. DeKalb County, 433 U.S. 25 (1977), tiBoyle. Miree

concernedwhether certain private parties could sue as thady beneficiaries to an agreement
between a munipality and the Faeral Aviation Administration.”"Boyle, 487 U.S. at 50€citing
Miree, 433 U.S. at 30). Th8upremeCourt held that federal common law did not govern the
casebased on its conclusion that “the resolutdipetitioners’breachof-contractclaim against
respondent [would] have no direct effect uponUiméted States or itSreasury.” _Miree 433

U.S. at 29seeid. at 3233 (“[A] ny federal interest in the outcometbé [dispute] . . . ifar too

speculative, far too remote a possibility to justify the application of fedmxdr [citation
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omitted)). As in Miree, theclaims againsARINC will have nadirect effect on the United States
or itsTreasury, nor does the United States reaweother discernible interest in this ca3ée
Courttherefore reject&ARINC’s attempt to invoke thBoyle governmentontractor defense,

and will precludeARINC from pursuingthis affirmative defense at trial.

2. Can the Court conclude, as a matter of law, that the Advanced Information
Management System was not a proximate cause of thellssion?

As noted above, “[p]Jroximate cause has been defined as that cause which, in natural and
continual sequence, unbroken by any efficient intervening cause, produces the injury, and
without which the result would mdave occurred.”Convit, 980 A.2d at 1125lt is only the
“exceptionatase” in which questions of proximate cause “pass from the realm of fact to one of
law.” Majeska 812 A.2d at 950 (emphasis added).

ARINC argues that thplaintiffs’ “causation agument with regard to ARINC is that if
the [Advanced Information Management] system were free of the ddiegtglentified, one of
the [Operations Central Control] supervisors would have communicated with theoopérat
Train 112 to warn her of the non-reporting block at Fort Totten and the accident would have
been avoided.” ECF No. 428-51 at 28- ARINC maintains that the plaintiffs’ claim must fail
because WMATA had no procedure requiring the Operations Central Control supdovisors
route trains around a non-reporting block and thus a better alarm would not have prevented the
accident.ld. WMATA responds, however, that it “had an absolute block procedure for routing
trains around locations that were experiencing actual loss of train deted&iGR No. 488 at 26.
Accordingly, theras a factual disputas to how WMATA would have responded had the
Advanced Information Management software accurately notified the Oper&entralControl

personnel of the probleat Grcuit B2-304. SeeECF No. 488-2 11 117-1Moreover, there is
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sufficient other evidence from which a reasonable jury could conclude thiiCARsoftware
was aproximatecause of the accident: its tendency to delete trains, the delay on issuinrg a non
reporting block alarm, its desigtion of a non-reporting block alarm as minor, and the sheer

number of alarms generated by the system. See, e.g., id. 1 94, 118-19

3. Absence of Evidence of a Safer Alternative Design Support of Design
Defect Claim

ARINC next asserts that it is entitled to summary judgmenhemlaintiffs’ design
defect claim because the plaintiffs “have failed to identify an expert ttytastto the existence
of an alternative desifno its Advanced Information Management system. ECF No. 428-51 at
32. The Court does not agree.
Whether or not the claim of defective design is premiseaegtigence or strict liability,
a plaintiff must show the risks, costs, and benefits of the product in questiarllasan

alternative designSeeHull v. Eaton Corp., 825 F.2d 448, 453-54 (D.C. Cir. 198¥)th

respect to the safer alternative desifithe allegedlylefective product‘[a]ll that is required is

that it be commercially feasible at the time of manufactupetis v. Corona Corp. of Japan, 703

A.2d 1214, 1217 (D.C. 1997).

Here, theplaintiffs and codefendants maintaithhatnot onlywas an alternative design
commercially feasible, but that ARINC was itself manufacturing alternativesigded software
systems for operators of other mass trasy@temsSeeg e.q, ECF No. 486 at 8 (assertititat
ARINC should have designed the Advanced Information Management sofondgsignate
non-reporting block alarms as major, and opirthmg this “is a commercially feasible design, as
is best evidenced ke fact that every other transit system ARINC works with makes” such

alarms major alarms)Accordingly, as there are disputed issues of material fact with regard to
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the feasibility ofan alternative desigiARINC is not entitled to summary judgment de design
defect claims asserted against it.

4. The Plaintiffs’ Express Warranty Claim

“In order to succeed on a breach of warranty claim, a plaintiff must prove netieglla

as that the defendant breached an express promise made about the product sold.” Witherspoon v.

Philip Morris, Inc., 964 F. Supp. 455, 464 (D.D.C. 1997). “[T]he purpose of the notice

requirement is to open the doors to negotiation”; accordingly, a plaintiff need rest&hr

litigation in order to provide notice.Id. (citing Rock Creek Ginger Ale Co., Inc. v. Thermice

Corp., 352 F. Supp. 522, 528 (D.D.C. 197 onstructive notice, if established, will satisfy the
requirement.”Ild. Finally, “when a seller willfully fails to disclose a defect, failure to notify
cannot beaised as a defenseld. at 465 (internal quotation marks and citation omitted).
ARINC contends that the plaintiffs’ breach of express warranty diisbecause “no
claim for breach of an express warranty may be made absent notice to ARINC tdgbd al
breach,” and because “neither WMATA nor Plaintiffs provided ARINC with the redunotice
at any time prior to the accident.” ECF No. 428-51 at 33. WMATA responds by arguing: (1)
that ARINC cannot prove as a matter of law that the warrangyudage cited in ARINC’s motion
is controlling, ECF No. 488 at 35; (2) that ARINC cannot establish that the warragtialgm it
cites is enforceable as a matter of lavat 36; (3) that ARINC was provided with constructive
notice of problems with the Advanced Information Management system, id. at 39; and (4) tha
ARINC was not entitled to notice, id. at 40. Because ARINC’s motion focuses only on the
argument that no notice was providetl does not appear to assert that no warranty was made

the Courtwill addressonly the latter two of WMATA'’s arguments.
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Here, WMATA argues that, drawing all reasonable inferences in its favor, sheere i
guestion of fact as to whether ARINC received constructive notice. AlteryaWaIATA
maintains thaARINC was not entitled to notice because it willfully failed to disclose defects in
its Advanced Information Managemesystem. Either one of these arguments suffices to
preclude the Court from granting summary judgment to ARINC on the breach o$&xpre
warrantyclaims. First, WMATAraised the issue of éhdisappearing train with ARINC and
made clear that it considered this to be a major safety i&eECF No. 486 at 5-6Second,
WMATA maintains that ARINC failed to disclose several aspects of the Addlnformation
Management software that deviated from the software used by other operatass dransit
systems Seeid. at 5, 89. Accordingly, whether ARINCreceived constructive notice and
whether ARINC willfully failed to disclose defects and wag¢@re not entitled to notice are
guestions that must be answered by a jury.

5. WMATA's Contractual Indemnity Claim Against ARINC

Although “[o]ne of the most common, and simple bases of indemnity is a contract that

provides for it,"East Penn Mfg.578 A.2d at 1126, “[a]n indemnity provision . . . ‘should not be

construed to permit an indemnitee to recover for his . . . own negligence unlessrthe c

firmly convincedthat such an interpretation reflects the intention of the parties,” W.M.

SchlossefCo., Inc. v. Maryland Drywall Co., Inc., 673 A.2d 647, 653 (D.C. 1996) (quoting

United States v. Seckinger, 397 U.S. 203, 211 (19é@phasis added)ndeed, “[i]f a party

‘expects to shift responsibility for its negligence . . . the mutual intenfitreqgarties to this
effect should appeavith clarity from the face of the contract.””_Schlossér3 A.2d at 653

(quotingSeckinger 397 U.S. at 211) (emphasis added).

61



In Count 6 of its crosstaim, WMATA seeks contractual indemnification from ARINC
in the event that WMATA is found liable to the plaintiffSeeECF No. 428-51 at 36 (citing
ECF No. 140 at 20)ARINC explainsthat “on its face, WMATA's claim includes
indemnification for [WMATA'’s] own negligent acts,” and maintains that it has “nggabibn to
indemnify WMATA for [WMATA's] own negligence in the absence of clear cactiual
language to the contrary, which does not exist helge."The Court agrees.

The pertinent section of the ARIN@WMATA contract reads:

The Contractor will save ariceep harmless and indemnify WMATA against any

and all liability claims, and the cost of whatsoever kind and nature arising or

alleged to have arisen for injury, including personal injury to or death of person or
persons, and for loss or damage occurring in connection with this Contract and or
any acts in connection with activities to be performed under this Contract

resulting in whole or in part from the acts, errors or omissions of the contractor, or
any employee, agent or representative of the Contractor

Id. (emphasis added).

WMATA argues that “a plain reading of the provision [following the words ‘andisr’]
that the language pertaining to ARINC’s own acts, errors, or omissioa#g isf@n ‘in addition
to’ or ‘alternative’ clause,” and contends that the words “and or” are “intended webrtdze
indemnity, not limit it as ARINC argues.” ECF No. 488 at 41-42. The Court, however, has
struggled to make heads or tails of this section of the contnact) less conclude thatyasort
of “plain reading” may be made of iOn this poorly drafted contractual language, the Court is
far from “firmly convinced,”Schlosser673 A.2d at 653hat ARINC intended to permit
WMATA to receive indemnification from ARIN@r losses resulting frodVMATA’s own
negligence. By way of brief example, the reading urged by WMATA makes no sense as it
renders the “and or” clause entirely superfluoumleed, negligent acts on the part of the

contractor arseeminglyencompassed by the phrase “any and all liability claim®ccurring in
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connection with this Contract.” The Court is therefore unclear how the “and oré danesdens
the indemnity requirement as WMATA urgeSeeECF No. 488 at 41. Next, the Court has
trouble interpreting the differing meanmgif, in fact any wereintended—by the language
“occurring in connection with this Contract” and “to be performed under this Contracid’as
these two differing temporal phrases are central to the two clauses, itappadthe parties
meant to establish limitaths on the resulting indemnity obligation. Accordingly, ARINC is
entitled to summary judgment on WMATA'’s croglsim for contractual indemnificatiaio the
extent that WMATA seekimdemnification from ARINCfor WMATA'’s own negligence, should
ajury detemine that WMATA was negligent.

6. The Co-defendants’ Contribution Claims Against ARINC

Because the Court is not granting summary judgment to ARINC on the plariaffas
against it, there is no basis to grant ARINC summary judgmenieocoitiefendants’
contribution crosslaims, as a reasonable jury could de&RINC a joint tortfeasor responsible
for the June 22, 2009 collision.

IX. Conclusion

For the foregoing reasond,) WMATA'’s motion to dismiss Alstom’s statute of repose
defeng is granted in part and denied in p&2);Ansaldo’s motion for judgment on Counts 7, 11,
and 15 of the Second Amended Master Complaint is graf8gd/MATA’s motion to dismiss
the equitable indemnification croskims against it is grante(}) the caporate defendants’

motion for summary judgment is deni€f) Ansaldo’s motion for summary judgment is denied;
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(6) Alstom’s motion for summary judgment is denied; §nNdARINC’s motion for summary
judgment is granted in part and denied in part.

REGGIE B. WALTON
United States District Judge

% The Court previously issued an Order consistent withAhiendedViemorandum Opinion on August 16, 2012.
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