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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MARY L. COLTRANE,
Plaintiff-Administratrix,
V. Civil Action No. 11-111RBW)

HARLEY G. LAPPIN,! et al.,

Defendant.

—_ o~ T e e e e

)

MEMORANDUM OPINION

Plaintiff Mary L. Colrane, proceedingro se brings this actioron behalf of heself and
herdeceased sogarlton Coltranewho wasallegedly“murdered on January 18, 2010, while
under the care, custody, and control of the [d]efendants at the United States iBgnitent
Pollock, Louisiana (“USP Poll&€).” First Amended Complaint for Monetary Damages,
Declaratory Relief, Jury and Bench Trial (“Am. Compl.”) a8.2 Currently before the Court is
the defendants’ motion to dismissoGnts 1 through 3 of the amended complaint or, in the
alternative, to transfer this catgethe United States District Court for the Western District of

Louisiana(“Defs.’ Mot.”). Upon careful consideration of the parties’ submissfahs, Court

! Because defendant Lappin is sued in his individual rather tharffitisl capacity, the Court will not substitute his
successoim-office pursuant to Federal Rule of Civil Procedure 12(dn(action does rtaabate when a public
officer who is a party in an official capacities, resigns, or otherwise ceases to hold office whiladtien is
pending. The offices successor is automatically substituted as a phéter proceedings shtubbe in the
substtuted party’sname” (emphasis added)).

2|n addition to the filings already identified, the Court considered the follpaimmissions in rendering its
decision: (1) the Memorandum in Support of Defendants’ Motion to Disnaigat€ 1 through 3 of Plaiffils First
Amended Complaint or in the Alternative Transfer (“Defs.” Mem.”);tt® Plaintiff's Response to Defendants’
Motion to Dismiss Counts 1 through 3 or in the Alternative Transfdr¢“®pp’n”); and (3) the Reply in Support of
Defendants’ Motiorio Dismiss Counts 1 through 3 of Plaintiff's First Amended Complaiim tre Alternative
Transfer (“Defs.’ Reply”).
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concludes for the following reasons that the defendants’ alternative motiongdfetranust be
granted.
. BACKGROUND

The amended complaint dams the following pertinent allegations. The plainsfa
resident of the District of Columbia atite mother of the decedent, Carlton Coltrane, Am.
Compl. 1 3, who was federal prsoner detained at USP Pollock, adl.1-2. “On various
occasions before January 18, 2010, Mr. Coltrane had informed USP Pollock staff, verdaily a
writing, that he should be separated from the assailant or assailants involvechurdes, but
[they] ignored these nates” and generally failed to comply with FeddBateau of Prisons’
(“BOP”) policies in handling his complaintgd. { 18. Then, “[o]n January 18, 2010, [Mr.]
Coltrane was stabbed and murddogdne or more assailants at USP Pollodkl.’{ 15. The
plaintiff was notified of her son’s death on January 20, 204.0.

The plaintiff instituted this action afanuary 18, 2011, and subsequently amended her
complaint on December 16, 201Theamended complaimames ten individual defendants, id.
at 1-2, including Harley G. Lappin, former Director of the BOP, and Gerardo Maldonadihelr.,
Regional Directoof the BOPcharged with overseeing USP Polloskeid. 1 45. The
remainingeightindividual defendants were employeedJ8P Pollockat the time or.
Coltrane’s deathSeeid. 11 613. They are Joe Keffer; Newton E. Kendig, M.D.; Joel
Alexander; John Doe or Jane Doe Operations Lieutenant; Willis Steortz Adte Molina
Ossers, M.D.; Willie Vasquez, P.A.; and Dalynn Lentz, RidN.at 1-2. All of these defendants
are sued “in their personal and individual capaciti¢d.’at 2;see alsdf 413. The United

States is also hamed as a defend&ht. | 14.



The amended complaint sets forth three counts against the individual defendants: Count 1
asserts that the “individual [d]efendants engaged in a cover-up and conspiracy angedonti
cover[Jup the true facts of the murder of Carlton Coltrane in violation of [the plaihtiifjist to
due process pursuant to [the] Fifth Amendment to the United States Constitution amdtbke la
the District ofColumbia;Count 2 assertthat“[d]efendants Lappin, Maldonado, Keffer, John
Doe or Jane Doe Operations Lieutenant, and Alexandéciously deprived Carlton Coltrane of
his life through their purp@dul and deliberate failure to separate and prdtectfrom the
assailant or assailants that they knew or should have known were intent on doing him grievous
bodily harm in violation of the Eighth Amendment to the United States Constitution and/ghe la
of the District of Columbia”; and Count 3 asserts that “[d]efendants Kendig, Alex&tdertz,
Molina Ossers, Vasquez, and Lentz maliciously deprived Carlton Coltraneli®é tisough
their purposeful and deliberate failure to provide adequate medical caram@spbttation in a
timely manner to the proper medical facilities in violation of the Eighth Amendment to the
United States Constitution and the laws of the District of Columbd.f{ 2223. Count 4 of
the amended complaiasserts a tort alm against the United States for Mr. Coltrane’s “personal
injury and death,id. 1Y 24,14, pursuant to the Federal Tort Claims Act (“FTCA”),fidL.

The defendants have now moved to dismiss Counts 1 through 3aohémeled
complaintfor lack of subjet matter jurisdictiorunder Federal Rule of Civil Procedure 12(b)(1),
lack of personal jurisdiction under Rule 12(b)(2), improper venue under 12(b)(3), improper

service of processnder Rule 12(b)(5)andfailure to state a claim upon which relief can be



grantel under Rule 12(b)(6)SeeDefs.” Mot. at 1. In the alternative, the defendants request that
the Courtransfer this case to the Western District of Louisiada®
. STANDARD OF REVIEW
Federal Rule of Civil Procedure 12(b)(3) authorizeaity to movefor dismissal of a
complaint for “improper venue.* In considering a Rule 12(b)(3) motion, the court accepts the
plaintiff's well-pled factual allegations regarding venue as true, draws all reasonabds aefs
from tho® allegations in the plaintifffavor, and resolves any factual conflicts in therglis

favor.” Sierra Club v. Johnson, 623 F. Supp. 2d 31, 34 (D.D.C. 2009) (quoting Darby v. U.S.

Dep't of Energy, 231 F. Supp. 2d 274, 276 (D.D.C. 2p02yevertheless, a plaintifiveas the

burden of establishing that venue is propetd’ (quotingVarma v. Gutierrez421 F. Supp. 2d

110, 113 (D.D.C. 2008%) If a district court determines that venue is impropganay either
dismissthe case’or if it be in the interest of justiceéransfer such case to any district or division
in which it could have been brought.” 28 U.S.C. § 1406(a).
[ll. ANALYSIS

A. The Plaintiff’'s Claims Against the Individual Defendants

1. Venue

Counts 1 through 3 of themended complairassert constitutional claims under the Fifth
and Eighth Amendments against the individual defend&@gsAm. Compl. 11 21-23The
defendants move to dismiss thetsmson the ground of improper venue. Defs.” Mem. at 34.

The partiesnitially dispute which venue provision applies here. The defendants contend

% The Court will only address the defendants’ arguments regardingepvenue because it presents the most
straightforward ground upomhich to resolve the defendants’ motion.



thatthe general venugrovision, 28 U.S.C. § 1391(Bjapplies becaus@ounts 1 through 3 of
theamended complairgeek money damages from the defendants in their individual capacities

pursuant to Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388

(1971), Defs.” Mem. at 34, and becatisgenue in aBivenscase is governeay 28 U.S.C. §

1391(b),” Simpson VBOP, 496 F. Supp. 2d 187, 193 (D.D.C. 2007) (citing, among others,

Caneron v. Thornburgh, 983 F.2d 253, 257 (D.C.Cir.1993)). The plaintiff, on the other hand,

argues thathe venue provision of 28 U.S.C. § 13891épplies because she is suing the
individual defendants in theiofficial capacities.”> SeePl.’s Opp'n at 2-4.

Even giving her the benefit of hpro sestatus, the Court finds the plaintiff's position
meritless. First, heramendedomplaint premises venue in this Court solely on § 1391(b); it does
not mention § 1391(e)SeeAm. Compl. § 2. Second, althougtetplaintiff now argueshat she

is suing the individual defendantstheir official capacities anabparently is not advancing

428 U.S.C. 1391(b) provides as follows:
(b) Venue in generak-A civil action may be brought i

(1) a judicial district in which any defendant resides, if all defendantseaidents of the State in
which thedistrict is located;

(2) a judicial district in which a substantial part of the events or omisgjiving rise to the claim
occurred, or a substantial part of property that is the subject of the acsituaited; or

(3) if there is no district in whit an action may otherwise be brought as provided in this section,
any judicial district in which any defendant is subject to the court'sopal jurisdiction with
respect to such action.

28 U.S.C. § 1391(e)(1) provides as follows:

A civil action in which a defendant is an officer or employee of the United States or any agency
thereof acting in his official capacity or under color of legal autjyooit an agency of the United
States, or the United States, may, except as otherwise provided by laswugkthn any judicial
district in which (A) a defendant in the action resides, (B) a substantiabp#ne events or
omissions giving rise to the claim occurred, or a substantial part pégyathat is the subject of

the action is situated, or (C) thmaintiff resides if no real property is involved in the action.
Additional persons may be joined as parties to any such actiancordance with the Federal
Rules of Civil Procedure and with such other venue requirenasntgould be applicable if the
United States or one of its officers, employees, or agencies were not a party.



Bivensclaims, heramendeatomplaint asserts constitutior@daims against the defendaotsly

in their “individual capacities,” idat 2 1 413, andrequests[cJompensatory damages from
each individual [d]efendant,” id. at £2Theseare quintessenti@ivensclaims. Se&cinto v.

BOP, 608 F. Supp. 2d 4, 8 (D.D.C. 2009Bi{Vensby its very nature is a private damages action
against individual federal guioyees for violating a citizen’s constitutional rightsBecauseg
1391(e) applies only to suits against government officers in their offigalkcdées, [and] not to
Bivens actions,Cameron983 F.2d at 256, the controlling venue provision here is § 1391(b).

SeeJoyner vRenqg 466 F. Supp. 2d 31, 41 (D.D.C. 2006) (“While 8 1391(e) applies to suits

against government officials acting in their officiapacities, . .the proper venue provision for

this and other cas@s which federal officials are sued in their individual capacities based on

federal question jurisdiction is 28 U.S.C. § 1391 (pinternal citation and footnote omitted)).
Havingdetermined th@pplicable venue provision, the question now becomes whethe

venue properly lies in this District under § 139lih respect to the plaintiff 8ivensclaims.

Section 1391(b) provides that a civil action may be brought in any judicial di&{rith Wwhich
any defendant resides, if all defendants are residémte State in which the district is located”;
(2) “in which a substantial part of the events or omissions giving rise to theadaurred, or a

substantial part of property that is the subject of the action is situated”; @rt(®reé is no

® Even assuming the plaintiff had asserted claims for money damagest digaiimdividual defendants in their
official capacities, the Court would lack subject matter jurisoiictver those claims due to sovereign immunity.
SeeClark v. Library of Congress50 F.2d 89, 103 (D.C. Cir. 1984 5¢vereign immunity . . bafs] suits for
money damages against officials in thafficial capacity absent a specific waiver by the gowgent” (emphasis in
original)).

" In addition to seeking money damages, the amended complaint remdestaratory judgment pursuant to 22
U.S.C. § 2201 that “the practices, acts, and omissions complained of helaie[d]” the plaintiff’'s rights. Am.
Compl. at 12. Assuming that this request for declaratory relief couldristreed as a nemonetary claim against
the individual defendants in their official capacities, § 1391(e) waulddd be the controlling venue provision for
this claim. SeeCameron983 F.2d at 2567. Nevertheless, the Court would lack subject matter jurisdiction ove
the claim because an official capacity suit against a federal employee is deemedjaissitthe United States, and
“the Declaratory Judgment Act, 28 U.S.£2201, does not waive the fedegalyernment’s sovereign immunity.”
Scintg 608 F. Supp. 2d at 9 n.2.



district in which an action may otherwise be brought as provided in this section, any judicial
district in which any defendant is subject to the court’s personal jurisdictibrregpect to such
action.” 28 U.S.C. § 1391(b)(1®). As the defendants argue ahe plaintiff does notontest
seeDefs.” Mem. at 34-35; Pl.’s Opp’n at 2-4, none of the provisions of § 1391(b) authorize
venue in this Districbecause(l) all of the individual defendants do not reside inEh&rict of
Columbia; (2) a substantial paf the events or omissions giving rise to the plaintiff's claims (all
of which relate to théreatment and murder of her sorld8P Pollockdid not occur in the
District of Columbiaand (3)thereis ajudicial district in which venue would be proper under §
1391 (bJ2)—the Western District of Louisiarfa.

While not disputing the impropriety of venirethis Districtunder § 1391(b), the plaintiff
asserts, without elaboratiaimat thisCourt shoulcentertain heBivensclaims against the
individual defendants pursuant to the doctrine of “pendent venue.” Pl.’s Opp’rGankrally,

a plaintiff must “demonstrate proper venue with respect to each cause of adteschn

[defendant].” _Lamont v. Haig, 590 F.2d 1124, 1135 ([CE€. 1978). But when venudees for
someof a plaintiff's claims,the doctrine of pendent venue may allow the couentertain other

claims thatare not properly venued in the court. Reuber v. United States, 750 F.2d 1039, 1048

(D.C.Cir. 1984), overruled on other groundsiguffman v. AngloAm. Sch.of Sofig 28 F.3d

1223 (D.C.Cir. 1994). “Pursuant to pendent venue, federal courts may exercise their discretion
to hear claims as to which venue is lacking if those claims arise out of a comnteunsrafc
operative facts as ¢hckaims that are appropriatelgnuedandthe interests of judicial economy

are furtheredy hearing the claims together.” Sierra CI6B3 F. Supp. 2d at 37 (emphasis in

original) (citingBeattie v. United State356 F.2d 91, 102-03 (D.C. Cir. 1984hrogted on

8 The Court explains the propriety of venue in the Western District dslamainfra.



other grounds b$mith v. United State$07 U.S. 197 (1993)). The judicial efficiency

rationale for pendent venue makes it clear thatistrict court has wide discretionrefuse to
hear a pendent claim.”_Reub&50 F.2d at 1048 (citatiamitted).

Here, he Court declines to exercise pendent venue over the plaiBivensclaims
aganst the individual defendants. To be sure, venue is proper in thisadorthe plaintiff's
FTCA claim against the United States because the plaintiff resides in the Dis€@miuaibia.
See28 U.S.C. § 1402(b) Any civil action on a tort claim against the United States under

subsection (b) of section 1346 of this title may be prosecutedrotite judicial district where

the plaintiff reside®r whekein the act or omission complained of occurréeimphasis added));

Defs.” Reply at 8 (conceding that “this District is the proper venue ferdfiaintiff's claim

under he Federal Tort Claims Act”). The plaintiff's FTCA claim could, theref@erve athe
requisite “hook” for the Court texercise pendent venue over the plaintifs/ensclaims. The
Court finds for the following reasons, however, that exercising pendent kierexgould not
“further[] the goals of judicial economy, convenience, famchess to the litigants. Beattie

756 F.2d at 103 (citation omittedirirst, considerations of convenien@ich aproximity to
witnesses and evidenaagicate that the Western District of Louisiana would be a more suitable
forum for thiscase, gien that the events that form the bdsrstheplaintiff's claimsoccurredat
USP Pollock in Louisiana. Secontipiould be inefficiento retain venue over the plaintiffs’
Bivensclaims becauseayithout reaching the merits of the isstigs Courtdeemst highly

unlikely that it hagpersonal jurisdiction over at least seven of the individual defendants due to
their lack of contastwith the District of ColumbiaSeeDefs.’ Reply at 24 (discussing personal

jurisdiction challenges)Needless tgay, t would be futile to exercise pendent vemnith



respect to claims asserted against defenametswhichthis Caurt lacks personal jurisdiction.
These considerations caution against invoking pendent weitiis case.
2. Transfer or Dismissal

Having deérmined that venue is impropertaghe plaintiff' sBivensclaimsand that

pendent venue is inappropriate, the Couayeither dismisshe case’or if it be in the inerest
of justice, transfer [the] case to any district or division in which it could have beegHir’ 28
U.S.C. § 1406(a)Before transferring aase pursuant to § 1406(a),district court [must]
decide as a preliminary matter that venue and jurisdiction would peras to all defendants”

in the transferee courSharp Elecs. Corp. v. Hayman Cash Reqgister Co., 655 F.2d 1228, 1230

(D.C.Cir. 1981)(per curiam). Once thes@rerequisitesresatisfied, “[the decision whether a
transfer or a dismissal is in the interest of justicerests within the sound discretion of the

district court.” Naartex Consulting Corp. v. Watt, 722 F.2d 779, 789 (D.C. Cir. 1983). The

District of Columbia Circuit favors transfer under § 1406(a) “wpmtedurabbstacles~—such
as ‘lack of personal jurisdiction, improper venue and statute of limitati@ns—"*impede an

expeditious and orderly adjudication . . . on the meritSiticlar v. Kleindienst, 711 F.2d 291,

293-94 (D.C. Cir. 1983) (quoting Goldlawr, Inc. v. Heiman, 369 U.S. 463, 466-67 (1962)). And

transfer is particularly favored over dismsalwhen the plaintiff is proceedimyyose Seelames

V. Verizon Servs. Corp., 639 F. Supp. 2d 9, 15 (D.D.C. 2009).

The defendants argue that if the Court decides not to diimeiggaintiff's Bivens
claims, the claimshould bdransferred to the Watern District of LouisianaSeeDefs.” Mem. at
35. In evaluating whether this case is egdigible for transfer undeg 1406(a), the Court must
first determinghat the transferee court would possess both venue and personal jurisd@egon.

Sharp Elecs. Corp., 655 F.2d at 1230. The Court finds that batlitioos are satisfied herd.o




begin with, \enue forthe plaintiff's Bivensclaimsis proper in the Western District of Louisiana
because thas the “judicial district in which a substantjgartof the events or omissions giving
rise to the clairfs] occurred.” 28 U.S.C. 8 1391h()(2); see alsdefs.’ Reply at 14 (conceding
that “venue for this entire case is proper in the dfesDistrict of Louisiana”).In addition, the
allegations in the amerd complaintndicate that the Western District of Louisiac@uld
exercisepersonal jurisdiction over the individual defendants basd¢teomjuriesthey allegedly
caused irLouisiana andheir minimum contacts with that stat&eeAm. Compl. 1 4-13; &
Rev. Stat. Ann. § 13:3201(8) (Louisiana LongArm Statute) (A court may exercise personal
jurisdiction over a nonresident, who acts directly or by an agent, as to a caosernéasing
from any . . . &ctvity] performed by the nonresident .[c]lausing injury or damage by an
offense or quasi offense committed throughaat or omission in this state.9ee alsad. 8§
13:3201(B)(“[A] court of this state may exercise personal jurisdiction over a nonresident on any
basis consistent with the caitgtion of this state and of the Constitution of the United States.
The defendantappear taoncede this pointSeeDefs.” Mem. at 37 (The “[p]laintiff alleges that
[the individual d]efendants caused injuries within Louisiana either through an @mission in

that state or outside of iiTherefore, the U.S. District Court for the Western District of Louisiana

would have personal jurisdiction over these [d]efendaitgernal citations omitted and

emphasis added)).

With the prerequiséts of venu@nd personal jurisdiction in the transferee court being
satisfiedthe Court has discretion to transfer this case to thst®vn District of Louisiana if it is
“in the interest of justice.” 28 U.S.C. § 1406(a). Upon consideration of the relevans fdut
Court finds that transferring this case would indeeth the interest of justictor the following

reasons.First, “procedurabbstacles’such asimproper venue” and “lack of personal

10



jurisdiction” will “impedeanexpeditious and orderlgdjudication . . . on the merits™ in this
District, but not in the Western District of Louisian@inclar, 711 F.2d at 293-94. Second, the
plaintiff is proceedingro seand transfer is therefofavored over dismissalSeeJames639 F.
Supp. 2d at 15. Tifd, the Western District of Louisiansithe appropriate forum for this case
because, as alreadpted,the plaintiff's claims arise principally out of events that occuated
USP Pollock in Louisiana, and convenience factors consequently weigh in famgatdng this
case in that District. Fourth, this lawsuit masdiscernible connection to the District of
Columbia. SeeCameron 983 F.2d at 256@r{structingthat “[c]ourts in this circuit must examine
challenges to personal jurisdiction and venue carefully to guard against the ttiahggplaintiff
might manufacture venue in the District of Columbparticularly whena plaintiff “bring[s] a
suit here that properly should be pursulsgwhere” merely[b]ly naming high government
officials as defendants®.Accordingly, the Court will transfer the plaintiffBivensclaims to
the Western District of Louisiana pursuant to 28 U.S.C. § 1406(a).
B. The Plaintif's FTCA Claim Against the United States

Theplaintiff's FTCA claimis properly venued in this Cousecause the plaintiff resides
in the District of ColumbiaSee28 U.S.C. § 140®). But venue for heFTCA claim wouldalso
be propein the Westrn District of Louisianainder 8 1402(bbecausé¢hat was the “judicial
district . . . wherein the act or omission complained of occurried."Thus, ather than

bifurcating the litigation of thease by transferring only the plaintifBvensclaims,the Court

will transfer theentirecaseto the Western District of LouisianaSuch an approach is common in

° The plaintiff attempts to invent some connection to thigrBisby arguing that she “takes issue” with a “BOP
Program Statement” which was “formulated at the BOP’s Central Offigéashington, D.C.” and that the
defendants supposedly “utilized to improperly transfer Mr. Coltrane toR#Bck.” PIl.’s Opp’n a8. But the
plaintiff's challenge to the BOP policy is really an “attack on the implenientaf that policy,” rather than its
formulation. Zakiya v. United State®67 F. Supp. 2d 47, 59 (D.D.C. 2003). And sirtbe ‘actual implementation
by the BOP dfcials ocairred at the facilities where [the plaintiff's somfs incarcerated and not in this district,
venue is not appropriate herdd.

11



this Circuit. See e.qg.,Sierra Cluh 623 F. Supp. 2d at 38 n(Although two of Plaintiff's claim

are otherwise subject to proper venue in tisdriat of Columbia, courts in this district have
consistently transferred an entire case to another judicial district, daséimebifurcate the

litigation.”); Khalil v. L-3 Comm’ns Titan Group, 656 F. Supp. 2d 134, 137 (D.D.C. 2009)

(“Given venue for Khd's Title VII claim is proper in the Eastern District of Virginia, it is in the
interests of justice and judicial efficiency to trang#of Khalil's claimg, even the properly

venued ones,] to that venu¢emphasis addejj)Saran v. Harvey, No. 04-cv-1847, 2005 WL

1106347, at *4 (D.D.C. May 9, 2005) (“When venue is improper for a Title VII claim, courts
have consistently transferred the entire case, pursuant to 28 U.S.C. § 1406(a), to aljsilictal
where venue is appropriate for all claims, rather than split a cas€)apastin Sierra Club this
Court “finds that transferring all of the claims to the same forum assures that they atlok
together, preventing the unnecessary expenditure of judicial and party esstatcwould
otherwige occur if the claims were heard in multiple judicial distric&23 F. Supp. 2d at 38.
V. CONCLUSION
For the foregoing reasons, thefendantsalternative motion to transfer gganted.
SO ORDEREDthis 15thday of August, 2012

REGGIE B.WALTON
United States District Judge

9 The Court will contemporaneously issue an Order consistenthigtiViemorandum Opinion.
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