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This matter is before the Court on Intervenor-Deferidanbtionto dismissor lack of

subjectmatter jurisdictionFed. R. Civ. P. 12(b)(1andfor failure to state a clained. R. Civ.

P. 12(b)(6). SeeMotion to Dismiss Plaintiffs’ First Amended Complaint for Declaratory and

Injunctive Relief (“Mot.”), Dkt. No. 58at 2(Mar. 26, 2012). Intervenddefendant alsargues

that it isa required party bubhat its joinder igrecluded by sovereign immuniig, at 21, for

clarity the Court will construe thsrguments a motion to joima required partunder Federal

Rule ofCivil Procedurdl9(a)(2) Because th€ourt agrees that IntervenDefendant is a

required party but not that its joinder is precluded by sovereign immunity, the mot@n &o |

required party is GRANTED. Becauge Court finds Intervenddefendant’s remaing

argumentgo belargely— but not entirely —without merit the motion to dismiss GRANTED

in part andDENIED in part
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l. BACKGROUND

This is the latestolley in a long and bittezontestfor control overthe California Valley
Miwok Tribe (“Tribe”), a federally recognized tribendian Entities Recognized and Eligible to
Receive ServiceBom the United States Bureau of Indian Affaif8 Fed. Reg.26,384, 26,385
(May 6, 2013).Plaintiffs areallegedTribe membersed by Yakima Dixiethe Interveno
Defendanis arival groupled by Sivia Burley. For years ach factionhasattempted tmrganize
its own tribal government and win recognition from the federal governnretttid litigation
accordingly bothstyle themselves the “California Vall&iwok Tribe.” To avoid confusioithe
Court will refer to Plaintiffs as the “Dixiéaction” and to Intervenobefendant as the “Burley
faction.” The Dixie faction seeks to set aside a decision of the Seavéthry Interiot
(“Secretary”) recogning atribal governmentontrolled bythe Burley faction Seel etter from
Larry Echo HawkAssistantSecretary- Indian Affairs,to Silvia Burley and Yakima Dixie
(“DecisionLetter’), Administrative Record (“A.R.”) at 2049 (Aug. 31, 2011).

At stake is not onlyhe prestige of leadershiqut also the authority tmanageon behalf
of the Tribeconsiderabletate and federal largessis a California tribe without a gambling
operation, the Tribe ientitled toreceive$1.1 millionper year ndera California revenue
sharing compactCalifornia Valley Miwok Tribe v. Superior Court of San Diego CouNty.
D061811, 2012 WL 6584030 at *2 (Cal. Ct. App. Dec. 18, 2012). Since 2005 the California
Gambling Control Commissidmas held these funds in trust pending resolution of the leadership

dispute; by the end of 2011 the trust funds had grown to oven$lfigh. Id. The tribal

! The court will refer to all final decisions of the Assistant Secretaiydian Affairs and his subordinates as
decisions of the Secretary of the Interior. Although the Secretary has ddlégatuthority to the Assistant
Secretarysee209 Department of the Interior Departmental Manual 8.1 (Apr. 21, 2003)atétiresponsibility for
“the management of all Indian affairs and of all matters arising out of Imdlation$ resides in the Secretary, 25
U.S.C.82.



government that wins federal recognition will likely control the $7.6 million held 8t,tte
$1.1 million annual payout, and agsantsthe federal government magstow. Seelndian Self-
Determination and Education Assistance Act, 25 U.S.C. §(@X@) (“The Secretargf the
Interior is authorized, upon the request of any Indian tribe ... to contract with or rgede a.
to any tribal organization for the strengthening or improvement of tribakigonaat”)
California Valley Miwok Tribe v. United State®24 F. Supp. 2d 197, 203 n.7 (D.D.C. 2006)
(CVMT ) (“The Tribe received approximately $400,000 in federal funds [in 2005]").

Prior to the decision on reviethe federal governmengécognize a tribal government
only if the tribe was 6rganized pursuant to Section 476 of the Indian Reorganization Act
(IRA), 25 U.S.C. § 476SeeDecisionLetter, A.R. at 2054 Letter from Michael D. Olsen,
Acting Assistant Secretary- Indian Affairs, to Yakima Dixie (“Nonrecognition Letter”), A.R.
at 610-11 (Feb. 11, 2005). Section 476 providesways fora tribeto organize. Under §
476(a), a tribe may “adopt an appropriate constitution and bylaws,” which bec@utigveff
when (1) “ratified by a majority vote of the adult members of the tribe ..spe@al election
authorized and called liie Secretary” and (2) approved by the SecretAtiernatively, a tribe
may organize pursuant to 8§ 476(h)(1), which provigesh Indian tribe shall retain inherent
sovereign power to adopt governing documents under procedures other than those specified in
this section.” In short, 8 476(a)lows a tribe tadopt a constitutioaccording to federal
procedures, while 8§ 476(hjlowsa tribe to “adopt a constitution using procedures of its own
making.” California Valley Miwok Tribe v. United Statesl5 F.3d 1262, 1265 (D.C. Cir. 2008)
(CVMT 1I).

As recently as 1997 organization of the Tribe would have been a simple affdie for t



only known membewas YakimaDixie.? In 1998, howevemDixie expanded the Tribe by
enrolling Silvia Burley, her two daugters and her granddaughteEnrolimentLetters A.R. at
111-14 (Aug. 6, 1998). Soon thereafiexie and Burley met with representatives from the
Bureau of Indian Affairs (“Bureau”), who advised them to set up a General Casrec

“stepping stone” to formal organization. Transcription of Videotape of Meeting betwee
Yakima Dixie, Raymond Fry, Brian Golding, and Silvia Burley, A.R. at 145 (Sep. 8).1998
Dixie and Burleyaccepted the advice asgjned a resolution establishing a “General Council ...
consisti[ing] of all members of the Tribe who are at least eighteen yeagetb serve asthe
governing body of the Tribe.” Resolution # GC-98-01 (“General Council Resolution”), A.R. at
178 (Nov. 5, 1998).

Despite this promising starelations between Dixie and Burlsgon began to sour.
Between2000 and 2004, Burley and her daughteesie three failed efforts to organize the Tribe
by submittingto the Secretargonstitutions they adopted without Dixie’s participationther
2004 constitutionthe Burley faction attempted to cut Dixie out altogether by “conferr[ing]ltriba
membership upon only them and their descenda@¥MT |, 424 F. Supp. 2d at 203 n.Dixie
now returns the favor by disputing the validity of his enrollment of Burley and hezrdsas;
he also disputes the validity of the General Council Resoluiaintiffs’ First Amended
Complaint (“Compl.”), Dkt. No. 32at 1 4447 (Oct. 17, 2011).

The Secretary rejected tBairley faction’s2004 constitution becseits organizerhad

made no effort to seek tHmvolvement of the whole tribal communityincluding potential

Z1n 1994, Yakima Dixie wrote a lettén the Bureau of Indian Affairs identifying himself as “the only descenda
and recognized tribal member of figibe].” Letter from Yakima Dixie to Harold Brafford, Superintendent,
Bureau of Indian Affairs, A.R. at 82 (1994n 1998 Dixie informed tlke Bureau that he had a brother, Melvin,
thoughMelvin's whereabouts were unknowi ranscription of Videotape of Meeting between Yakima Dixie,
Raymond Fry, Brian Golding, and Silvia Burley, A.R. at 127 -B3qSep. 8, 199).



members of the Tribe living near its Ranchetigtter from Dale Risling, Sr., Superintendent,
Bureau of Indian Affairs, to Silvia BurleA.R. at 499 (Mar. 26, 2004). The Burley faction
brought suiin the district courtarguing that the Tribe had “lawfully organized pursuant to its
inherent sovereign authority” anldat§ 476(h)requiredthe Secretaryo approvets constitution
CVMTI, 424 F. Supp. 2d at 20T hedistrict court dismissed the sui. at 203, and the D.C.
Circuit affrmed CVMT I, 515 F.3d at 1263. The D.C. Circuit held § 476(h) ambiguous and, in
accordance witlChevron U.S.A. v. Natural ResrcesDefenseCouncil Inc., 467 U.S. 837
(1984),deferred to the Secretary’s reasonable determinttaiftiher authority under 8 476(h)
includes the power to reject a proposed constitution that does not enjoy sufficient soppart f
tribe’s membershipp CVMT II, 515 F.3dat 1267. The court notatiatalthough the Tribe, “by
its own admission, has a potential membership of 250, only Burley and her small group of
supporters had a hand in adopting her proposed constitutihn: This antimajoritarian

gambit” the courtdeclared“deserves no stamp of approval from the Secretdd;.”

While litigation overthe Burleyconstitution wound through the coyrRixie began to
identify potential members who might be eligible to participate in organizing the TCibeapl.
11 65-70. TheBureauassisted in these efforts publishing notices in local newspapseeeking
individuals who might be lineal descendant$istoricmembers of the TribeSeel etter from
Troy Burdick, Superintendent, Bureau of Indssffiairs, to Silvia Burley and Yakima Dixie,
A.R. at 1261 (Nov. 6, 2006); Legal Announcement, A.R. at 1501 (Apr. 11, 280rleyfiled
an administrative appeal of the Bureau’s agtishereupon th8ureau explaineds purposewnas
not to “determine who the members oé fhribe will be,” but rather to “assist the Tribe in
identifying the whole community, the ‘putative’ group, who would be entitled to pgaatecin

the Tribe’s efforts to organize a government that will represent the Tréoevhele.” Letter



from Clay Gegory, Regional Director, Bureau of Indian Affairs, to Silvia Burley, AIR.488
(Apr. 2, 2007). Unsatisfieddurleyfurtherappealed to the Interior Board of Indian Appeals
(“IBIA™) . Notice of Appeal, A.R. at 1502 (Apr. 16, 200T).the interim theBureau received
503 applications from individuals claiming lineldscendancgnd prepared notification letters
to those whose claims it believed valid. Declaration of Troy Burdick, SuperinteBigaau of
Indian Affairs, A.R. at 2105 (Dec. 6, 2007). It did not send the letters, however, pending
Burley’s appeal.

In Decembef010 the Assistant Secretary Indian Affairs, to whom the IBIA had
referred a jurisdictional questiodirected the Bureau to ceateefforts toassisthe
organization of the Tribe because the Tribe was alréadynized as a General Council”
pursuant to the 1998 General Council Resolution. Letter from Larry Echo HawkaAssis
Secretary— Indian Affairs, to Silvia Burley, A.R. at 1765 (Dec. 22, 2010). Dirge faction
immediately filed this suito set asid¢he decision. In response the Secretary withdrew his
decision for reconsideration and requested briefing fromflacstions Letter from Larry Echo
Hawk, Assistant Secretary Indian Affairs, to Yakima Dixie and Silvia Burley, A.R. at 2004
(Apr. 8, 2011). IMugust2011 the Secretary issued hreconsidered decisiorHe determined
(1) The “citizenship of the [Tribe] consists solely of Yakima Dixie, SiBualey,” and Burley’s
three descendants; (2) “Pursuant to the 1998 General Council Resolution, the ... Generlal Counci
is vested with theayernmental authority of the Tribe, and may conduct the full range of
governmento-government relations with the United States;” and (3) “Although this current
General Council form of government does not render [the Tribe] an ‘organized’ tribetiede
[IRA], as a federally recognized tribe it is not required ‘to orgaimizatcord with the

procedures of the IRA.DecisionLetter, A.R. at 2049-50The Secretary acknowledged his



decision “mark[ed] a 180-degree change of course from positions defentled Dgpartment
in administrative and judicial proceedings over the past seven yddrs.”

In October 2011He Dixie faction amended its complaint to challenge the reconsidered
decision of the Secretary. The Dixie factallegesthe Secretary made procedural and
substantive errorhat amount tviolations ofthe Administrative Procedure ACAPA”) , 5
U.S.C. 8§ 706(2)(A), the Due Process Clause of the Fifth Amendment to the Constitutien of t
United States, and the Indian CiRlghts Act(ICRA), 25 U.S.C. § 1302. Compl. 1 90-1109.
The Dixie factionclaimsit has been injurebly the Secretary’s decision because eadlvidual
plaintiff is in fact a member of the Tribe by lineal des¢&uampl. 11 26, 28By excludingall
the plaintiffs exceptYakima Dixie fromhis determinatiorof the Tribe’s currentnembershipthe
Dixie faction argues, the Secretatgnied the excluded plaintifftee opportunity toparticipate in
the organization of the Tribe and made them ineligindéedeaal health educationand other
benefitsreserved for members of recognized federal trikgsmpl. 7 85-86For relief the
Dixie faction requests, among other thinthpge Court vacate the Secretarglscision and direct
the Secretaryo “establish governmend-government relations only with a Tribal government
that reflects the participation of the entire Tribal community, including indiVigiantiffs and
all other Current Members.” Compl. at 30.

In March 2012 he Court grantethe Burleyfaction leave to intervenddr the limited
purpose of filing a motion to dismiss for lack of subject matter jurisdiction, floréato join an
indispensable party, and for failure to state a claiiémorandum Opinion and Order, Dkt. No.

52, at 6 (Mar. 26, 2012). That motion is now before the Court.



Il. STANDARD OF REVIEW

In evaluating a motion to dismiss, the Court “must accept as true all material atiegatio
of the complaint, drawing all reasonable inferences from those allegatioméntiffst favor,
and presuming that general allegations embrace those specific facts thedessary to support
the claim.” LaRoque v. Holde650 F.3d 777, 785 (D.C. Cir. 2011) (internal quotation marks,
brackets, and citations omitted). In assessing standing, moreover, the Qaaira&sume that
plaintiffs will prevail on the merits of their claimsCity of Jersey City v. Consol. Rail Caorp.
668 F.3d 741, 744 (D.C. Cir. 2012), and that they will be granted the relief theyrseek,
Thornburgh 869 F.2d 1503, 1511 (D.C. Cir. 1989).

[I. DISCUSSION

The Burley faction presenfive arguments in its motion to dismiss: (1) the plaintiffs
lack standing; (2the dispute iffectivelyover tribal membership, matterover which the court
has nqgurisdiction; (3) the claims asserted in the complaint are-bareed;(4) thecomplaint
fails to state a claim upon which relief can be grangedl (5) the Tribe, as represented by the
Burley faction, is a required party but its joinder is precluded by sovereign itymuys
indicated earlierthe Court will construe the last argument as a motion to join a requittgd par
pursuant to Federal Rule of Civil Procedure 19(a)(2).

1. Standing

The standing inquiry has twaarts one constitutional and one prudenti@lonstitutional
standings a jurisdictional doctrine thanforces the “caser-controversy requirement of Article
[ll,” Lujan v. Defendex of Wildlife 504 U.S. 555, 560 (1992yhile prudential standing a
“judicially seltfimposed limit[] on the exercise of federal jurisdictioAllen v. Wright 468 U.S.

737, 751 (1984). “To secure constitutional standing the plaintiffs must show imjiact that is



fairly traceable to the defendant’s action and redressable by the relieftegljués secure
[prudential standinglinder the APA, they must show that the injuries they assert fall within the
‘zone of interests’ of the relevant statuté@himal Legal Def. Fund, Inc. v. ES®8B F.3d 496,
498-99 (D.C. Cir. 1994). Although the Burley factwrallenges only the Dixie faction’s
constitutional standinin its motion to dismiss the D.C. Circuittreatsprudential standings a
jurisdictional issue which cannot be waived or concedéss$’'n of Bittery Recyclers, Inc. v.

EPA 716 F.3d 667, 674 (D.C. Cir. 2013) (per curigmbdernal quotation marks omitted)
Accordingly, the Court will address the Dixie faction’s pruddragawell as constitutional
standing to bring this suit.

The Dixie faction easily satisfies the requirementscbnstitutional standing. The
individual plaintiffs, Dixieexcepted are injured because they are allegedly members of the
Tribe by lineal @scent but have been denied the right to participate in the organization and
governance of the tribeSeeDixie Opp. at 20—21The injury was caused by the Secretary’s
determination that Dixie, Burley, and her three descendants “are the onkyt @itizens of the
Tribe, and the Tribe’s General Council,” composed of those same citizens, “is adtoriz
exercise the Tribe’s governmental authority.” Decidietter, A.R. at 2055.Vacating the
Secretary’s decision would redress the injury by restoring the possibilikyt the certainty, that

the excluded plaintiffsould participate in any renewed efforts to organize the Tribe.

% The Burley faction addressed prudential standing for the first tirite iaply, IntervenoDefendant’s Reply in
Support of Its Motion to Dismiss Plaintiffs’ First Amended CompléRelated to Docket Nos. 58 and 59) (“Reply
to Dixie Opp.”), Dkt. No. 63at 7~13 (Apr. 27, 2012), after the Dixie faction volunteered the isda@tRfs’
Memorandum of Points and Authorities in Opposition to Intervenors’ Matidbismiss (“Dixie Opp.”), Dkt. No.
59, at 2425 (Apr. 20, 2012).

* The Court need not addreskether Dixie also has standin§eeNewdow v. Robert$03 F.3d 1002, 1008 (D.C.
Cir. 2010) (“[O]nce one plaintiff has standing, there is ‘no occasiatecide the standing of the other [plaintiffs]”
(quotingCarey v. Population Servs. Int431 U.S678, 682 (1977))int’| Union, United Auto., Aerospace & Agr.
Implement Workers of Am. Brock 783 F.2d 237, 246 n.12 (D.C. Cir. 1986) (similar).
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The Burley faction objects on the ground ttinegt excluded plaintiffs “cannot legitimately
claim a denial of benefits” bease they “never once ... had membership status within this
Tribe.” Mot. at 11. The Burley faction points out that although the Court must accept teetrue
plaintiffs’ factual allegation thathey are lineal descendants of historical members of the Ttribe,
need not accept thidegal conclusion that they are members of the Trideat 4. “Being a
direct lineal descendant does not mean one is entitled to Tribal membershg.at 5 (internal
guotation marks omitted)The Court disgrees. Prior to the decision on review, there was no
functioningtribal government to determine membership; in sucircumstancegnd for the
limited purpose of determining standing, the Court can inteal membershifrom lineal
descenf

In any eventthe constitutionaktanding of the excluded plaintiffs does not depend upon
theiractualmemberhip in the Tribe. Prior to the decision on review, the Bureau sought
genealogical evidence from individuals who might be “putative” members tivtiae
communty” eligible to participate “in the Tribe’s efforts to organize a government that will
represent the Tribe as a whéld_etter from Clay Gregory, Regional Director, Bureau of Indian
Affairs, to Silvia Burley, A.R. at 1498 (Apr. 2, 2007)hd Bureau’s emphasis upon genealogy
impliesit would regarda lineal descendant of a historical member of the Tribe a “putative”
membereligible to particigte in efforts to organize theibe. Thus, the excluded plaintiffs have
constitutionaktanding because if, atibourt must assume, thare lineal descendants of
historic members of the Tribe, and if, as the court must assume, they are graotder

vacatingthe Secretary’s decision, then they will likélgeligible to participate irmnyrenewed

® Indeed, Burley’s own claim to tribal membership rests upon a bare cldineafdescent: She was efted by
Dixie, and Dixie claimed, in his first letter to the Bureau, that he wWeasdnly descendant and recognized ...
member of the [Tribe]."Seeletter from Yakima Dixie to Harold Brafford, Superintendent, Burddadian
Affairs, A.R. at 82(1994)
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efforts to organize the Tribe.

The excluded plaintiffs have prudential standimgmuch the same reasoiihey seek to
vindicatetheir interest irfparticipat[ing] in the organization of their Tribe’s governmeériixie
Opp. at 24.Thatis well within the zone of interesimotected byg 476 of the IRA, whoseore
“purposewas to ‘encourage Indians to revitalize theirgglernment.” Feezor v. Babbift953
F. Supp. 1, 5 (D.D.C. 1996) (quoti@neyenne River Sioux Tribe v. Andrb66 F.2d 1085,
1087 (8th Cir. 1977)). Indeed, the D.C. Circuit BAidut heldthe IRA was designed to protect
these very plaintiffs:Just five years agdhat courtcriticizedthe Burley factions failureto
involve theTribe’s “potential membership of 250Jecauséorganization under the [IRA] nal
reflect majoritarian values. [and] tribal governments should fully and fairly involve the tribal
members in the proceedings leading to constitutional refo@alifornia Valley Miwok Tribe v.
United Statesb15 F.3d 1262, 1267—-68 (D.C. Cir. 2008/MT II) (internal quotation marks
omitted)

2. Intratribal Dispute

The Burley faction next argues tB®urtlacksjurisdiction because “Plaintiffs’ ...
grievances pertain(] to their lack of recognition as members of the, Taibéssue properly
characterizedas a Tribal enroliment dispute.” Mot. at 1B.is indeedaxiomatic that tribe
“retain[s] ... inherent power to determine tribal membersifmhtana v. United State450
U.S. 544, 564 (1981), buhe Dixie factiondoes not complaiit has been denied tribal
membership by a tribal government.complains dederalagencyhas recognized a rogue tribal
government in violation of the APA and otHederal lavg. The Congress has vestéus Court
with “original jurisdiction of all civil actionsarising under the Constitution [andjvs... of the

United States,” 28 U.S.C. § 1331, and the Court “ha[s] no more right to decline the exercise of
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jurisdiction which is given, than to usurp that which is not giv€@ahens vVirginia, 19 U.S.
264, 404 (1821). Evetme Secretary concedtdsat”[w] hatever limitations there may be on the
scope of reliethatthe courtcan order, vacating the [decision review is well withinthose
limitations” Federal Defendants’ MemorandumOpposition to Defendanixtervenor’'s
Motion to Dismiss (Fed.Opp.”), Dkt No. 60, at 5 n.3 (April 20, 2013¢cord5 U.S.C. §
706(2)(A) (“The reviewing court shall hold unlawful and set aside agency action ... tobed t
arbitrary, capricious, an abuse of discretion, or otherwise not in accordahdawi; Goodface
v. Grassrope708 F.2d 335, 338 (8th Cir. 1983) (“[T]he district court did have jurisdiction under
28 U.S.C. § 1331 to review, pursuant to the APA, the action taken pguteau]in refusing to
recognize either tribal council”). Because the question here is whether theS§edmated
federal law, the Court has jurisdiction over this case.

The Burley faction objects that the Secretary himself characterizeddrippsition as
an unwarranted “intru[sion] into a federally recognized tribe’s internakaffaMot. at 15
(quoting Decision Letter, A.R. at 2054). As discussed further below, the Badggrf is not
entitled to rely upon ik rather dubious characterization — gwpposedly unwarranted
“intrusion,” after all, had been upheld by the D.C. Circuit just five years apeeause it
appears in the very decision this court has been askeditov. SeeCherokee Nation of
Oklahoma v. Babbittl 17 F.3d 1489, 1499 (D.C. Cir. 1997 he Final Decision.. cannot
itself be used to block reviéjv The Burley faction asks the Court to decline jurisdiction to
decide the lawfulness of the Secretary’s decision by assuming the deasiteawiul. The
Court will do no such thing.

3. Statute of Limitations

The Burley factiomext argues certain of the Dixie faction’s claimstare-barred
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because theypertain not to independent determinations of the August 2011 Decision, but,
rather, to long-standinjggency]determinations, Wch were used as the basis for the August
2011 Decision.” Mot. at 19. Specifically, the Burley facttsgueshe Secretarypheld‘the
Tribe’s five member citizenship” and “the authority of the Tribe’s gowey body[] pursuant to
[the General CouncResolution]” in letters issueBeptembel 998, February 2000, and March
2000. Mot. at 1920. Because the Dixie faction did not challenge these letters within the six
year statute of limitations, the Burley faction argues, its claims arebtmednow. See28
U.S.C. 8§ 240H) (“[E]very civil action commenced against the United States shall be barred
unless the complaint is filed within six years after the right of action firsti@s®;Hardin v.
Jackson 625 F.3d 739, 743 (D.C. Cir. 2010)A] party challenging final agency action must
commence his suit within six years after the right of action accrues arigthef action first
accrues on the date of the final agency atfjomernal quotation marks omitted)).

The Dixie faction’s challenges are timel@lthough the February 2000 letter did indicate
the Secretary’s view that Dixie and the four Burleys are “members of the, Ticktter from
Dale Risling, Sr., Superintendent, Bureau of Indian Affairs, to Yakima Dixie, AZ3ma{Feb.
4, 2000), neither it nor the other letters presaged the Secretary’s announcemeiigastbe
on review thatthe“citizenship of the [Tribe] consissolelyof Yakima Dixie, Silvia Burley,”
and Burley’s three descendaridgcisionLetter, A.R. at 2050 (emphasis addedl)is truethat in
February 2000, the Secretary accepted“General Council ... as the governing body of the
Tribe,” A.R. at 236, and the Dixie faction could have challenged his determination then. Any
such challenge would have been mooted, however, by the Secretary’s revieesailisry2005,
when heheld“the [Bureau] does not recognize any tribal governmeNbhrecognition Letter

A.R. at 611. Because tlecretary’s decisioon review “mark[ed] a 18degree change of
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course’by once agaimecognizing the General Council as the Tribe’s government, the Dixie
faction’s challenge is timelyDecision Letter, A.R. at 2050.

4. Failure to State a Claim

TheBurley faction argues the Dixie faction has failed to stati@im under the APA or
Due Process Clause becausleef would require the Court to “make the Nblembers enrolled
members of th[e] Tribe.” Mot. at 27. This, they reiterate, the Court canndtidés the Court
has already explaingtioweverijt is nointrusion upon tribal sovereignty to set aside the decision
of a federal agency if, as the Dixie faction alleges, that decision violatealfeder The Dixie
faction’s APA and due process claims are not merely cognizalelg are the bread and butbér
the Court.

The Dixie faction’s ICRA claim is another mattéFhe Dixie factionallegesthe decision
on review “violated the ICRA by recognizing a Tribal governing document and gogdrady
that deprive Plaintiffs and other Tribal members of equal protection and due proleess o
Compl. at 30, but the ICRA does not operate against the federal goverr8eeds U.S.C. §
1302(a)(8) (“Nolndian tribein exercising powers of self-government shall deny to any person
within its jurisdiction the equal protection of its laws or deprive any persohestyior property
without due process of law” (emphasis added)). Instead, the ICRA imposesticestrupon
tribal governments similar, but not identical, to those contained in the Bill of Rightthe
Fourteenth Amendment.Santa Clara Pueblo v. Marting236 U.S. 49, 57 (1978Because the
Dixie faction hashotalleged ay violation by a tribal governmenits ICRA claim must be
dismissed.

5. Required Joinder

Federal Rule of Civil Procedure 19(a)(l)(B)(i) provides:
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A person who is subject to service of process and whose joinder will not deprive the court
of subject-matter jurisdiction must be joined as a party if ... that person claimeest
relating to the subject of the action and is so situated that disposing of the adtion in t
persons absence may ... as a practicalteratpar or impede the persamability to

protect the interest.

If a required party can be joingithen “the court must order that the person be made a party.”
Fed. R. Civ. P. 19(a)(2)if a required party cannot be joined, théme“court must determine
whether, in equity and good conscience, the action should proceed among the existegrartie
should be dismissed.” Fed. R. Civ. P. 19(b). The Burley faction atigaeisis a required party
but that sovereign immunityrecludests joinder Mot. at 21-23. Consequently, the Burley
faction argueshe Court must dismiss the suit. Mot. at-28.

One aspect of thisrgument requiresnmediate clarification The Burley factiortakes as
its premise that it ithe proper repsentative of the Tribe: It claims it is a required party on the
basis of the Tribe’s interests in its “sovereignty” and “established goxestiucture and
membership,” Mot. at 22, and it invokes sovereign immunity on behalf of the Tribe. The Court
cannot accept the premiséthis argument. Prior to the decisionremiew, the Secretary
recognizecho government of the Tribe, Nonrecognition Letter, A.R. at 611; the Secretary then
changed coursky recognizing, in the decision oeview, the General Counil as the
government of the TribeThe Burley faction’s authoritio represent the Trilibereforerests
upon its control of the General Council, and, ultimately, the very decisiceveaw. “Because
reliance cannot be placed on the [Secretary’s] recognition” of the General CQinecibkee
Nation of Oklahoma v. Babhitt17 F.3d 1489, 1499 (D.C. Cir. 1997), the Court caregdrd
the Burley faction as the Tribe or accept its invocation of sovereign immunigye tve Court
to accept the Burley faction’s invocation of sovereign immunity on the basis of thengeal

decision, “then the [Secretary’s] recognition decisions would be unreviewablgrgdntthe
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presumption in favor of judiciaeview of agency action.1d. at 1499.

The guestion, then, is not whether joinder of the Burley faction is possible, but whether
joinder is necessarylt is. Although the Burley faction is not entitled to defend the sovereign
interests of the Tribet is certainly entitled to defend itsvninterest in federal recognition of its
favored governmental structurehdtinterestis pecuniary as well as politicalf the decision on
review is upheld, then the Burley factiaill control the Tribe’s fedeliy-recognized
government and with it, ammenselow of federal and state fund®or can the Burley
faction’s interest be adequately represented, as the Secretary suggéstSduyretary’s defense
of the suit. SeeFed.Opp. at 7-12. The D.C. Circuit observedimerokee Nation

[A]lthough the Delawares and the Department currently take the same pasioding

the Delawares’ sovereignty, and to that extent their interests are the same, thm&epa

has twice reversed its position regarding Belawares since 1940.... [T]he Department
may reverse itself again. Moreover, even were the Department vigorousprésent

the Delawares ... in the district court, the Department might decide not to apypeal a
unfavorable decision.

Id. at 1497. That this precedent controls this case is-eeiflent.
IV.  CONCLUSION
For the foegoing reasons, it is, hereby
1. ORDERED that thé&ourth Cause of Action in the First Amended Comp|a#nblation
of the Indian Civil Rights Actis DISMISSED. It is further,
2. ORDERED thatntervenor-Defendant’s Motion toifmiss isin all other respects
DENIED. It is further,
3. ORDERED thatntervenor-Defendans dismissed as an intervenor and joined as a party
defendant.lt is further,
4. ORDERED thatntervenor-Defendant igranted leave to filerey additional arguments in

support ofFederal Defendartaotion for summary judgmenfrhe memorandunmust
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be filed within14 days and may not exceedddges Oppositions must be filed within
10 days of the memorandum and mayeaxateed 10 pages. No leave is granted to file a
reply. Itis further,
5. ORDERED thatntervenor-Defendant’s Motion to Expedite Consideration of the Motion
to Dismiss is DISMISSERs moot.
SO ORDERED.
September 6, 2013
W
Barbara Jafobs Rothstein
U.S.District Court Judge




