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LOYEES FOR ENVIRONMENTAL RESPONSIBILITY v. UNITED STATES .. WATER COMMISSION, U.S.-

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

PUBLIC EMPLOYEES FOR ENVIRONMENTAL

RESPONSIBILITY, No. 1:11ev-261BJR)

Plaintiff, ORDERGRANTING DEFENDANT’'S

MOTION FOR SUMMARY JUDGMEN]

V. AND DENYING PLAINTIFF'S CROSS

UNITED STATES SECTION INTERNATIONAL
BOUNDARY AND WATER COMMISSION,

U.S. MEXICO,

Defendant.

This Freedom of Information Act (“FOIA”), 5 U.S.C. 88 5B2seq,. casecomes before
the ourt on cross motions for summary judgmenklaintiff, Public Employees for

Environmental Responsibility (“PEER”), filed this action against Defendantietdnbtates

MOTION FOR SUMMARY JUDGMEN]

Section, International Boundaand Water Cmmission, U.SMexico (“USIBWC"), under he

Freedom of Information Act (“FOIA”), 5 U.S.C. 8§ 552t seq. as amended and the
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Administrative Procedures Act (“APA’5 U.S.C. § 701, challenging tregencys responseo
Plaintiff's August 10, 201(FOIA request.Defendant USIBWC filed a Motion for Summa
Judgment(“Defendant’'s Mot.”) (Dkt. No. 6). Plaintiff responded with a Cross Motion f
Summary Judgmerand Opposition to Defendant’s moti¢ilaintiff's Cross Mot.”) (Dkt. No.
8). Defendant filed its opposition to the Plaintiff's cross motemd reply in support of it
Motion for Summary JudgmefitDefendant’s Opp./Reply”) (Dkt. No. 10Rlaintiff thenfiled a
reply in support of its Cross MotidfiPlaintiff's Reply”) (Dkt. No. 13)and aNotice of Errata
(Dkt. No. 14).Thesemotions areipe for resolution. For the reasons set forth below, the @
hereby grants DefendantMotion for Summary Judgmemind deniedlaintiff’'s Cross Motion
for Summary Judgment.
l. FACTUAL AND PROCEDURAL BACKGROUND

Plaintiff PEER is a noprofit organization engaging in research, education and litiga
with the stated goal of promotimublic understanding of environmental issues of public inte
Defendant USIBWGs a federal government agency and the U.S. component of the Interng
Boundary and Water CommissioHEWC”), which applies the boundary and water treaties
the United States and Mexico and settles differences that may arise in their applitas case
involves a request for certain documents related to the safety of dams on thamle (rer.

By letter dated August 10, 201BEERsubmitted a FOIA request tdSIBWC seeking
the following documents:

(1) A copy of the November 2009 report issued by a panel of technical ad
regarding the condition of Amistad Dam and plan of action;

(2)  All emails and documents that relate in any way to the November 2009; re
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3) Current inundation maps and emergency action plansreas downstream ¢
Falcon Dam and Amistad Dam,;

(4)  Any and all emails and documents regarding plans osid@s to maintain wate
storageat or near full conservation levels in Falam Amistad dams at any tim
during 2010;

(5) Any and all emails and documents regarding plans or decisions to releasq
from Falcon and Amistad dams at any time during 2010;

(6) Any and all geotechinical reports on the Presidio levee prepared since 2006

(7)  Any and all emails and documents dated on or afteralgriy 2009 that relate i
anyway to geotechnical reports on the Presidio levee; and

(8) Any and all emails and documents dated on or afteratgriy 2009 that relate i
anyway to demolition and/or reconstruction of any levees &xtat or adjacen
to Canutilloand Mesilla.

On Setember 28, 2010, the USIBWC responded letterto PEERs FOIA request

First, with respect to (1and (2) the USIBWC informedPEER hat it was unable tdocatea
November 2009 repods referenced itherequest, oanyemails or documents relating such a
report.Next, with respect to (3)he agency stated that it located tvesponsivelocuments bulf
that it withheld both pursuant to FOIA pursuant tBxemption % on the grounds thatach
document was a drafirotected by theleliberative process privilegén response to (4)he
agencyexplained that it located responsive documentsralghsed albut two, againasserting
Exemption5. Finally, with espect tathe rest ofPEERs requests (5§8), above,the agency

locatedand releasedesponsive document$he USIBWC provided PEER with 1,492 pages

information responsive to its request, and withheld 383 pages.

! FOIA requires federal agencies to disclose records upon request unlessdtus rfall within one or morg
enumerated exemptionBep't of Interior v. Klamath Water Users Protective As§82 U.S. 1, 7 (2001kee5
U.S.C. § 552.
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On October 15, 2010PEER appealed theagencys responseo its FOIA request
Specifically, PEERchallenged th& SIBWC'’s failure to provide the following:

(1) A copy of the November 2009 report issued by a panel of technical ad
regarding the condition of Amistad Dam and plan of action;

(2)  All emails and documents that relate in any way to the November 2009 repo

3) Current inundation maps and emergency action plansreas downstream (
Falcon Dam and Amistad Dam,;

PEERalleged thathe USIBWC did not respond to its FOIA requeastgoodfaith. In particular,
PEERargued that the ageneyas not being truthful about the existence of the November ]
report. In supportPEERattacked a copy of an article from a local newspaper,Brevnsville
Herald, that discussed the agency’s response and plan of action with respect to sinkhole
Amistad Dam The article mentioned that the newspaper had requested a copy of a No
2009 report issued by a panel of technical advisors regarding the condition of thadADas,
but thatthe USIBWC had refused to release it, citing Exemp®orn addition, vith respectto
(3), PEER objected to the agency’s failure to explain why Exemption 5 would appl
inundation maps.

By way of letter dated November 29, 2010, the USIBp@éttially deniedPEER' appeal.
The agencyinformed PEERthat as part of the appeal procassre-condiucted” its search for §

“November D09” report on theAmistad Dam, andonfirmed that it was unable to locate suc

documentHowever, USIBWCwent on b explainthat, aided byPEERs reference on appeal to

the Brownsville Heraldarticle, the agency realizefbr the first time that PEERs descriptian of
a “November 2009teportin (1) and (2)appeared to ban effort to obtain information about

reportdated October 2009 on the same tqhe “Joint Expert Panel Reviéyv The USIBWC
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admitted that it was in possessiortlod Joint Expert Panel Review, buitvokedExemption 20

withhold it on the grounds that disclosure of such information “could fatgliillegal acts
against critical infrastructure.” With respectR&ERs request for emails and documents relat
in any way tothis report, the agencgtaed that itconducted a new sear@nd located 12
documents. The agency providéd of these document® PEER,withholdingone pursuanto

Exemption 5 Last, the USIBWC address&®EERs appeal of its response to (3), pursuant
which FEER sought current inundation maps and emergency action fuaaseas downstrear
of Falcon Dam and Amtad Dam. The agency notétht with respect to the inundation mag
upon repeating its search for responsive mateti@icated, for the first time, hinder cataining

77 drafts of such map¥he agency explainethoweverthat all were being witield pursuant to

Exemptions 2and 5 on the grounds thate disclosure ofuchinformation could facilitate

illegal acts against critical infrastructure. With respect to the emergencyrptpunested as par

of (3), the USIBWC located two documents whichréleased in redacted formihe USIBWC
asserted Exemptions 2 and 6 to justify the redactions, explaininthéhatformationwithheld
included the private contact informatiorof certain agency employeesThe USIBWC also
explained that where possibks reuired bythe FOIA, it disclosed segregable informatiam
responsive documentsinally, theUSIBWC advisedPEER of its right toseek judiciareview of
the partial denial of its appedh all, the USIBWC provided Plaintiff with 1,492 responsi
documents and withheld in full 383 documents.

On January 31, 2011, PEER fil¢his lawsuitto compel the USIBWC to disclose tf
recordsit withheld The complaint containsvo cause of action. First, PEER allegésat the

USIBWC's failure to dsclose the information sought was a violation of the F@Rwell aghe
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agency’s regulations promulgated thereund®econd, PEER alleges a violation of th
Administrative Procedure Act (“APA”) on the same facts, claimingtti@t)SIBWC's failure to
release all information requested is arbitrary and capricious, and an abuse oiodisBYeER
requests an order declaring that the USIBWC wrongfully withheld the requestexdls, and
asks the court to issue an injunction directing release of the samB. &&kseeks attorney
fees and costs.

On March 7, 2011, after PEER instituted thistion but beforethe USIBWCfiled a
responsdo thecomplaint the U.S. Supreme Coutlecided the case dflilner v. Dept of the
Navy, 131 S.Ct. 1259 (2011)In Milner, the Courtcurtailed the application dfOIA Exemption
2, holdingthatit is applicableonly to records relating to the issues of employee relations
human resourceMilner, 131 S. Ct. at 1271 he Supreme Court held thi&ie Department of thg
Navy, therefore, could not assert Exemption 2 as grounds for withholding sensitigsigx
maps and data known as Explosive 8afguantity Distancg“ESQD”) information.ld. The
USIBWC had asserted Exemption 2 to protect certain information responsRieER’s FOIA
requestthat could not be characterized as relating only to issues of emplelati®ns and
human resourcedn light of the Milner decision,the agencyeviewed its response to PEER
FOIA request But instead of releasing the information previously withheld pursuan
Exemption 2, thdJSIBWC invoked other FOIA &emptiors, including Exemption$, (7)F),
and(7)(E), to justify thesewithholdings.

In lieu of an answer, USIBWC filed a Motion for Summary Judgment on April 11, 2

On May 16, 2011, PEER filed a Cross Motion for Summary Judgment. These motions aj
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ripe for resolution.On January 26, 2012, this case was reassigned to Judge Barbara
Rothstein
. STANDARD OF REVIEW
a. The Freedom of Information Act
The fundamental purpose of the FOIA is to assist citizens in discovering “what
government is up to.Dept of Justice v. Reporters Comm. for Freedom of the P48& U.S.
749, 773 (1989). The FOIA strongly favapenness, as Congress recognized in enacting i

an informed citizenry is “vital to the functioning of a democratic society, needed to check §

corruption and to hold the governors accountable to the goverN&®RB v. Robbins Tire &

Rubber Cq.437 U.S. 214, 2421978)(citation omitted) The purpose of the FOIA is “to pierc
the veil of administrative secrecy and to open agency action to theofigiublic scrutiny.”
Dept of the Air Force v. Rosél25 U.S. 352, 361 (197§itation omitted) Thus, “disclosure
not secrecy, is the dominant objective of the ARDSg 425 U.S. at 361.

Under the FOIA, an agency may withhold responsive information only ihfbemation
falls within one of severalenumerated statutory exemptions. 5 U.S.G58(b). An agency
asserting thatesponsivenformation should be withheld pursuant to an exemption must prg
a detailed description afs reasoning This is accomplished throughe submission of a sg
called*Vaughnindex,” sufficiently detailed affidvits or declarations, or botlaughn v. Rosen
484 F.2d 820, 8228 (D.C. Cir. 1973)cert. denied415 U.S. 977 (1974 he agency bears th
burden of justifyingthe assertion of an exemptioBee Bigwood v. U.S. Agency for Int'l Qe
484 F. Supp. 2d 68,74 (2007).Further, ecause thdocus of FOIA is “information, nof

documents . . . an agency cannot justify withholding an entire document simply by skioati
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it contains some exempt materiaKtikorian v. Dept of State 984 F.2d 461, 467 (D.CCir.
1993) (citation and internal quotation marks omitte@herefore, theFOIA also imposes on

federal agenciea dutyto provideto arequester alhonexemptinformation that is “reasonabl

y

segregable.” 5 U.S.C. § 552(Jon-exempt portions of documents must be disclosed unless

they are “inextricably intertwined with exempt portionsléad DataCentral, Inc. v. U.S. Dep’

[

of Air Forcg 566 F.2d 242, 260 (D.C. Cir. 1977) (citations and internal quotation marks

omitted).

The APA subjects agency action to judicial revienmly if “there is no other adequate

b. The Administrative ProceduresAct

remaly in a court,” 5 U.S.C. 8 70Zhe APA, 5 U.S.C. § 706, provides that:

ORDERS8

To the extent necessary to decision and when presented, the
reviewing courtshall decide all relevant questions of law, interpret
constitutional and statutory provisions, and determine the meaning
or applicability of the terms of an agency action. The reviewing
court shall—

(1) compelagency action unlawfully withheld or unreasonably
delayed; and

(2) hold unlawful and set aside agency action, findings, and
conclusions found to be

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;
(C) in excess of statutory jurisdiction, authority, or limitations, or
short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial @ence in a case subject to
sections 556 and 557 of this title or otherwise reviewed on the
record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject
to trial de novo by the reviewing court.
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c. Summary Judgment
The court will grant a motion for summary judgment if the pleadings, the discawdr|

disclosure materials on file, and any affidavits or declarations show #ratithno genuine issu

as to any material fact and that the movant igledtto judgment as a matter of law. Fed. R. Qi

P. 56(c). The moving party bears the burden of demonstrating the absence of a igenaing
material fact.Celotex Corp. v. Catrettd77 U.S. 317, 322 (1986). Factual assertions in
moving party's affidavits or declarations may be accepted as true unlesppibEing party
submits its own affidavits or declarations or documentary evidence to the goNgal v. Kelly
963 F.2d 453, 456 (D.C. Cir. 1992).

FOIA cases typically and appropriately are decided on motions for summarygotig
Defenders of Wildlife v. U.S. Border Patr623 F.Supp.2d 83, 87 (D.D.C2009).An agency
satisfies the summary judgment requirements in a FOIA case by protdingurt and the
Plaintiff with affidavits or declarations and other evidence which show thaddbements in
guestion were produced or are exempt from disclo$iagden v. Idtional Sec. Agency/Centrg
Sec. Service608 F.2d1381, 1384, 1386 (D.C. Cir. 197%ert. denied 446 U.S. 937 (1980)
Summary judgment in FOIA cases may be awarded solely on the dfaagency affidavity
“when the affidavits describe ‘the documents and the justifications for nondisziagth
reasonably specific detail, demonstratet i@ information withheld logicallyalls within the
claimed exemption, and are not controverted by either contrary evidence rectingd nor by
evidence of agency bad faithTrans Union LLC v. FTC141 F. Supp2d 62, 67 (D.D.C. 2001

(quotingMilitar y Audit Project v. Casey56 F.2d 724, 738 (D.C. Cir. 1981)).
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Generdly, anagency’s declarations or affidavits are referred to ¥awghnindex, after
the case oVaughn v. Roser84 F.2d 820 (D.C. Cir. 1973)ert. denied415 U.S. 97(1974).
There is no set formula for\gaughnindex. “[I]t is well established that the criticalements of]
the Vaughnindex lie in its function, and not in its formKay v. FCC 976 F. Supp23, 35
(D.D.C. 1997). The purpose of\éaughnindex is “to pernt adequate adversary testinfjthe
agency’s claimed right to an exemptioiNational TreasuryEmployeedJnionv. U.S. Customg

Service 802 F.2d 525, 527 (D.Cir. 1986)(citing Mead Data Central566 F.2d af51, and

Vaughn 484 F.2d at 828). Thus, the index must contain “an adedaatgiption of the records
and “a plain statement of the exemptions relied upon to withhold esard.” National
TreasuryEmployeedJnion, 802 F.2d at 527 n.9. “Of course the explanation ofettemption
claim and thelescriptions of withheld material need not be so detailed as to thaealhich the
agencywishes to conceal, but they must be sufficiently specific to perressoned judgment gs
to whether the material is actually exempt under FOIRounding Church of Scientology of
Washington, D.C., Inc. v. BeB03 F.2d 945, 949 (D.C. Cir. 1979).
1. MOTIONS FOR SUMMARY JUDGMENT

The USIBWC contends that it has released all responsivegxampt records pursuant
to PEER’s FOIA request, and that it is therefore exutitte judgment as a matter of laiwhe
USIBWC submitted, in support its Motion for Summary Judgmeestatement of Material Facfs
not in Genuine Disputea Memorandum of Points and Authoritiesyaughnindex outlining the
bases for withholding responsive information, an®eclaration by Steven Fittewho is the
Chief Freedom of Information Act Officer fahe USIBWC (“First Fitten Decl.”)(Dkt. No. 6)

Attached tathe First Fitterdeclaration are copies of correspondence between the parties relating

ORDER10
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to PEER’s FOIA request, andcapy of a Department of Homeland Secu(ifyHS”) overview
of the Dams Sector of the National Infrastructure Protection Pldre USIBWCs responsive
filing contains (1) asecond dearation by Steven Fitte(fSecond Fitten Decl.”attaching an
Intelligence Alert by DHS regarding a potential threat to the Falcon, gra copy of FEMA'’s
Emergency Action Planning for Dam Owners dated April 2004;a(3kclaration by Luis
Hernandez, &ivil Engineer with the Safety of Dams, Operations and Maintenance Divisi
USIBWC (“Hernandez Decl.”attached to which is documentation of the U.S. Army Corp
Engineers classification of the Falcon and Amistad ¢damd (4 a declaration by CarloBefia
Engineer for Special Operations Division, Offices of Safety, SecurityE&ergency
Management at USIBWCPena Decl.j (Dkt. No. 10).The USIBWC also attached to a Noti
of Errata updateddeclaratios by Steve Fitten (“Third Fitten Decl.’@nd Carlos Pefia (“Secor]
Pefia Decl.”YDkt. No.14)?

PEERaccuseghe USIBWC of bad faith. PEER contends that the agency intentior]
deniedthe existence of certain requested documents, and eldtinaicords towhich PEER is
entitled under the FOIAPEER also challengeshe USIBWC's assertios of various FOIA
exemptions, including the agency’s contentibat it is justified in withholding information
related to dam safefyursuant to a FOIA Exemption [h support of its motionPEERincluded
a Statement of Material Rgcnot in Genuine Dispute, and two MemorarafaPoints and

Authorities (Dkt.Nos.8 and 13).

2 PEER challenged the Second Declaration of Steve Fitten and the DeclaratiotosfResia, arguing that thes
statements did not comply with 28 U.S.C. § 1746, which requires that aadieciebe subscribed to as true ung
penalty of perjury. Defendant’s Opp./Reply, at 4. Ispanse, the USIBWC withdrew and resubmitted th
declarations, correcting the err@eeNotice ofErrata (Dkt. No. 14).
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V. ANALYSIS
a. The APA

As an initial matter, the court finds thBEERs claims brought pursuant to t#APA
cannot survive summary judgment. The ABdbjects agency action to judicial revienly if
“there is no other adequate reayein a court,” 5 U.S.C. § 704[l]n determining whether ar
adequate remedy exists, [the D.C. Circuit] has focused on whether a statute sprav
independent cause of action or an alternative review procedte.Rio Santa Cruz
Neighborhood Health Center, Inc. v. U.S. Oepf Health & Human Servs396 F.3d 1265,
1270 (D.C.Cir. 2005).Where a statute, such as the FOIA, provides an opportunitiefoovo
district court review of an administrative deniA@PA reviewis precluded“This court and otherg
have uniformly declined jurisdiction over APA claims that sought remedies madalle by
FOIA.” Feinman v. FBI713 F. Supp2d 70, 76 (D.D.C. 2010)Seeg e.g.,Kenney v. U.S. Dép
of Justice 603 F.Supp.2d 184, 190 (D.D.C2009) (FOIA precluded APA claim that defendd
improperly withheld recordsresponsie to plaintiffs FOIA request)Therefore, the cour
dismisses Count Il of Plaintiff's Complaint

b. Adequacy of the FBI's Search for Responsive Documents

Upon receipt of a request under the FOIA, an agency must search itdsrdoor

responsive documents. See 5 U.S.C. § 552(a)(3)(A). “An agency fulfills its obligations
FOIA if it can demonstrate beyond material doubt that its search was ‘reasonably edltu
uncover all relevant documents¥alencia-Lucena v. United States Coast Guafd0 F.3d
321, 325 (D.CCir. 1999) Quoting Truitt v. Deft of State 897 F.2d 540, 542 (D.CCir. 1990));

see also Campbell v. U.S. Depf Justice 164 F.3d 20, 27 (D.CCir. 1998). Thus, amagency
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bears the burden of showing that its search adexjuateSteinberg v. United States Dejpf
Justice 23 F.3d 548, 551 (D.CCir. 1994). To meet its burdeanagency may submit affidavit
or declarations that explain in reasonable detail the scope and method of the ageruty'y
Perry v. Block 684 F.2d 121, 126 (D.CCir. 1982). In the absence of contrary evidence, S
affidavits or declarations are sufficient to demonstrate an agency's compliance witDIl&e
Id., at127.

TheUSIBWC contends that itsearchmethod wererea®nably calculated tancover all
responsive document3he agencyoutlines, in the Declaration of Steve Fitten, The Chi
Freedom of Information Act Officer at the agenttye process by which the USIBWC respor
to FOIA requestdrirst Fitten Decl.at 12.First, uponreceig of a FOIA requestthe staff at thg

Legal Affairs component of th&SIBWC reviews the request, assesses where respon

b Sea

uch

ds

sive

documents might blecatedwithin the agencyand forwards the request to the correct division.

Id. In this case, &sed on théype d information sought byPEER Mr. Fitten states that heent
the FOIA request to the Safety Dam Section within the @pen and Maintenance Divisiof
which at the time of the searckervedas USIBWC's technical experts fohe review and
preparation ofe@ports and recommadations concerning dam safetgl. Mr. Fitten explainshat

the Safety Dansection also develops and issues policy statements and guidance gedandi
safety.ld. Mr. Fitten reports that Mr. Luis Hernandez of the Saf@igm Section was th
individual whoconducted the actuakearchfor documents responsive tbe FOIA request.d.

According toMr. Fitten, Mr. Hernandez has significant experience with reports and tech

documents relating to the Amistad Dam, thecBalDam, and thBresidio Leveeld.
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PEER arguesthat USIBWC's response/as inadequateFirst, PEER contends that tH
agency acted in bad faith when it initially indicated that it located just two docuresptasive
to PEER'’s request fonundation maps and emergency action plans for areas downstre
Falcon Dam and Amistad Dam. After PEER filed its appeal, the agafaoyned PEERthat
upon review, it discovered a binder containing 77 drafts of inundation fiagtsFitten Decl.at
1921-22.The USIBWC admitsthat it missed this binder on its initial search for respong
documents, but denies that this failure constitutes proditber bad faith or an otherwig
inadequate searchoTthe contrary,ite agencyassertsproof of its goodfaith may be found in
the factthat once it located the binder, it inform&EER of the existence othe 77 draft
inundation mapsrlhe court agrees.

First, he fact that the USIBWC did not discover every responsive record in its i

search does natself show bad faith “[T] his Circuit has held that, under the FOIA, it

unreasonable to expect even the most exhaustive search to uncover every responenat fde

expected of a lavabiding agency is that the agency admit and correct error when er
revealed."SeeWesten Center for Journalism v. IR&16 F. Supp2d 1, 10 (D.D.C. 2000xff'd
22 F. App’x 14 (2001)rejectingplaintiff's argument that agency’s initial failure to tuower
additional responsive documerdemonstratecbad faith). Second it is well-estabished that
“[the adequacy of a search is not determined by its results, but by thedne&f the search
itself.” Harrison v. Fed. Bureau of Prison$81 F.Supp.2d 76, 882 (D.D.C.2010) ¢iting
Weisberg v. Dep of Justice 745 F.2d 1476, 1485 (D.Cir.1984)).See also Judicial Watch
Inc. v. U.S. Secret Servicg79 F. Supp.2d 143, 148 (2008) (“the question is not whethe

agency has found every possible responsive document, but whether the search wddaeag
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light of the relevant circumstarngg. Mr. Fitten’s declarations demonstrate that the agen
search for regnsive documents was reasonably calculated to uncover all relevant documq

PEER also accuses the agency ¢fing about the Joint Expert Panel Reviewhe
existence of which the agency initialtlenied.In response td?EERs appeal, théUSIBWC
acknowledgedor the first timethat such a report existedlaiming to have not understog
PEER’sreferencan its FOIA requestto aNovember2009 report. Ta agency explained that th
reportsoughtwas actually date@ctober2009. PEER challengeghis explanation, pointing ou
that on the USIBWC'’s website, the agency refers to this réeary datedNovember 2009The
USIBWC respondghat its Safety Dams Section was unaware of the date of the report g
agency website, and that it was not uRHER'’s appeal and reference to the newspaper af
that Mr. Hernandez, who conducted the actual searaterstood whicldocumenPEERsought.
First Fitten Decl.at 1718. The court finds this explanation to be crediblence an agency hg
explained the adequacy of its search by affidavit, the burden shifts back to &t piai
demonstrata lack of a good faith searciWilson v. U.S.. Dep’t of Trans¥.30 F. Supp.2d 140
149 (2010) (citation omitted)n the instant case, PEER has not presented the couramyt
evidence of bad faitincredulity alonecannot undermine the presumption of good faith thd
accorded to agency affidavitSeeChamberlain v. U.S. Dépof Justice 957 F. Supp. 292, 29
(D.D.C. 1997)aff'd, 124 F.3d 1309 (D.C. Cir. 1997)gency affidavits enjoy a presumption ¢

goodfaith that withstands purely speculative claims about the existence and dadxlityeof

cy’s

eNts.

d

e

n the
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—
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=

=

other documents.”). The court, therefore, finds thatUSIBWC has successfully demonstrated

that its search for documents responsiv@EER'SFOIA request was esonablycalculated to

uncover all relevant documents

ORDER15




© 00 N o o b~ w N Pk

N N NN NN P PR R R R R R R
N W N P O © 0O N o oM W N PRk O

c. FOIA Exemptions
Congresscreated nine FOIA exemptions that allow agencies to withhold spg
materials to avoidharming legitimate government interests. 5 U.S.C. 8§ 55P@ERchallenges
the USIBWC'’s assertiorof severakexemptions in this case

1. Exemption 2

Exemption 2 shields from disclosure information that is “related solely to theanhte

personnel rules and practices of an agency.” 5 U.S.C. § 552(ln)(2sponse to PEER’s FOI/
reques the USIBWC asserted Exemption Zustify withholdingcertaininformation including

the Joint Expert Panel Revie(@nce properly identified), Emergency Action PIHSAPS”) for

the Falcon Dam and Power Plant and the Amistad Dam and Power Phart| as dam failure
inundation maps. As explained in Sectiprabove, on March 7, 2011, the U.S. Supreme C
decided the case ®flilner v. Department of the Nay$31 S.Ct. 1259 (2011)In Milner, the
Courtseverelycurtailed the application of Exemption 2, holding that it could no longer be
to justify withholding records on the grounds that disclosure would risk circumvention lafith
or federal agency functionMlilner, 131 S. Ct. at 1271. The Supreme Court ralled“consistent
with the plainmeaning of the termpersonnel rules and practicésExemption 2 “encompasss
only records relating to issues of employee relations and human resoladcés.explained in
Section |, above, in light of thdilner decision, the USIBWCwithdrew its reliance on
Exemption 2 andinvoked other FOIA exemptions, including Exemptions 5, (7)(f), and (7)(s
justify its withholdings.Because thdJSIBWC no longer asserts that information has bg

withheld pursuant to Exemption 2, the court need not conissdapplication
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2. Exemption 5

Exemption Sallows agencies to withholtdnter-agency or intraagency memorandunas
letters which would not be available to a party other than an wpganttigation with the
agency[]” 5 U.S.C. 8 552(b)(5). Thisxemptionthus encompassedocumentghat would be
protected from disclosure by one or mdegal privileges,such as the attorney work produ
privilege or the deliberative process privileiélliams & Connolly v. Securities and Exchan
Commission662 F. 3d 1240, 1243 (D.C. Cir. 2011).

The da@uments for which USIBWC claintsxemption 5 protection are:

e An electronic emaildated November 13, 2009, providing comments
interim risk reduction measures)ch

e TheJoint ExpertPanel Review of the Amistddam
i. Threshold Issue

The threshold issue under Exemption 5 is whether the records in question qualify-&
agency or intraagency memoranda. 5 U.S.G5(b)(5).“[Algency” is definedin the statuté¢o
mean “each authoyit of the Government,” 5 U.S.G8551(1). It ncludes entities such §
Executive Branch departments, military departments, Government coopstaGovernment
controlled corporations, and independent regulatory ageriigsS.C. $52(f). The USIBWC
contendsand the court agreeshat he November 13, 200®mail meets the Exemption
threshold becauset iis an internal communicatiobetween agency employees regardin

deliberations and commerds tointerim risk reduction measures
The Joint Expert Panel Review, however, was authorea Ipanel of experts an
consultantsvho are not employees of the USIBWC. The agency explains that the Joint

Panel Reviewvas authored bgmployees othe United States Army Corps. of Engineers and
ORDER17
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United States Bureau of Reclamatidiist Fitten Decl, at 118, and/aughnindex attached tg
Defendant’'sMot. as Exhibit 1(Dkt. No. 6). The Joint Expert Panel Review was prepareq
assist the USIBWC in its evaluation of the potential risks in the Amistad Dam’s foundatig
embankment.First Fitten Decl, at 718. The document also provided the agency
recommendations about the Amistadnds safety rating, and includécbnsiderations about th
types of metrics that the USIBWC might consider key in its continued examinatig
deficiencies, strengs, adequacies and projectionsl”

Although this report was not prepared by agency employees, the agevesthelesq
contends that itmeets the Exemption 5 thresholthdeed, some courtsave extended th
protection of Exemption 5 tdocumentgpreparedor anagency byoutside consultantsirf such
cases, the records submitted by outside consultants played essentially the same p4g
agency's deliberative process as documents prepared by agency pérSmpiebf the Interior
and Bureau of Indian Affairs KlamathWater Users Protective Ass’632 U.S.1, 12 (2001)
This extension of the definition of “intragency” is called the “consultant corollariKtamath,
532 U.S. at 11Theconsultant corollary iavalable where the consultant

does not represeaninterestof its own, or the interest of any other

client, when it advises the agency that hires it. Its only obligations

are to truth and its sense of what good judgment calls for, and in

those respectthe consultanfunctions just as an employee would

be expected to do.
Klamath,532 U.S. atl1. In Klamath itself, however, the Supreme Court declined to extend
consultant corollar to protect from disclosure documents that were submittecebtainindian

tribes atthe request ofBureau of Indian Affairdan course of administrative and adjudicati

proceedingsld., at 12-13. The Court was unwilling to characteribe tribes, who not only ha
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aninterest in the matter at issue, but where*selfadvocates at the expense of others seel
benefitsinadequate to satisfy everyone,” as consultants that were effectively acting asess
of the agencyld., at 12. PEERIikens the facts of the instant casetliose inKlamath,arguing
that theJoint Expert Panel Reviewas written by representatives of agencies that could hg
be considerednterchangeable with USIBWC employed*:ER @plains that on the agenc
website, there is a description of tieehnical advisors who drafted the report, and tth@a group
included, for example,representatives of the Mexican National Water Commis
(“CONAGUA"). TheUSIBWC contendghatthe authors of the Joint Expert Panel Revasted
as expertadvisorsof the agency in preparing this report, and had no interests divergent
those of the USIBWCThe USIBWCargues that the facts of this case are much closer to t
presented iMcKinley v.Federal Deposit Insurance Cor®47 F.3d 331 (D.C. Cir. 2011}han
to those irklamath

In McKinley, the court foud that the Board of Governors of the Federal Reserve Sy
(“Board”) properly withheld information related to the Board's decision tooaize the Feelral
Reserve Bank of New YorKERBNY”) to provide a temporary loan to FRBNY member bar
McKinley, 647 F.3d aB37-39.The court heldhat wlike the Indian tribes, the FRBNaid not
represent an interest of its own, or the interest of any other client, whenseadhe Boat
about the financial condition of the relevant barisKinley, 647 F.3d at 337.The McKinley
courtaccepted the characterization of the FRBNY “as an operating arm” of the ayeridye
court explained that Exemption 5:

wascreated to protect the deliberative process of the government,
by ensuring that persons in an advisory role would be able to

express their opinions freely to agency decisitakers without
fear of publicity. In the course of its d#y-day activities, an
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agency often needs to rely on the opinions and recommendations

of temporary consultants, as well as its own employees. Such

consultations are an integral part of its deliberative process; to

conduct this process in public view would inhibit frank discussio

of policy matters and likely impair the quality of decisions.
McKinley v. Rl. of Governors of the FedReserve Sys647 F.3d 331, 339 (D.C. Cir. 2011
(citation omitted).

TheUSIBWC has assured the court that tegponsibility of the panel that worked on {
Joint Expert Panel Review of the Amistad Dassisassisting the USIBWC. First Fitten De@lt
118. There is not the slightest indication that these expptesentedny outside interestdt
appears thateir function was simply to provide accurate information for the USIBWCearu
making various determinations with respect to the Amistad DREER has provided ng
evidencein contradicton. The court isthereforesatisfied that thdoint ExpertPanel Review of
the Amistad Dantairly may be characterized as an “intrgency” memmandum.The court
turns to the second part of the Exemptiomduiry: whether the November 13, 2009 email g
the Joint Expert Panel Revianay be withheld under theeiberative Procegwrivilege.
il. Deliberative Process Privilege
Exemption 5encompassesmong other thingslocuments that would be protected frg

disclosure by the deliberative process priviladliams & Connolly v. Se@and ExchComnin,
662 F. 3d 1240, 1243 (D.C. Cir. 201The deliberative process privilege

coversrecommendations, draft documents, proposals, suggestions,

and other subjective documents which reflect the personal opinions

of the writer rather than the policy of the agency. Documents

which are protected by the privilege are those which would

inaccuragly reflect or prematurely disclose the views of the

agency, suggesting as agency position that whick igetonly a
personal position.
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Coastal States Gas Corp. v. Dep’t of Enerég7 F.2d 854, 866 (D.C. Cir. 198(@itation
omitted). To be protected bythe deliberative procesrivilege documentsmust be both
“predecisional” and “deliberative Public Citizen, Inc. v. Office of Management and Buds@8
F.3d 865, 874[).C. Cir. 2010).A document is‘predecisional” ifit is generated prior to th
adoption of an agency policy, and “deliberative” if iteflects the giveandtake of the
consultative processld. (citation omitted).The agency must carry tiburden ofestablishing
what deliberative mcess is involved, and the role played by the documents in issue in the
of that process.Coastal States517 F.2d at 86&citing Vaughn v. Rosen (Vaughr),1623 F.2d
1136, 1146 (D.C. Cir. 1975)
a. The November 13, 2009 Email

The USIBWC explains that theNovember 13, 2009 emaitontains opinions an
comments on the draft Emergency Action Plan, and gexserated before the USIBWC
adoption of a completed Emergency AatiBlan onOctober 30, 201(First Fitten Decl.at 118.

But PEERobjects tathe assertioof Exemption 5 with respect to the email, arguthgtit was,

11}

course

S

in fact “an operational communication regarding implementation measures taken with regpect to

the technical adviser's Plan as adopted by the adeRtsintiff's Cross Mot., at 28 PEER
however,presents the court with no evidence to support its thédrg court finds that the
agency has carried its burden of demonstratimgt the November 13, 200%mail is a
predecisional documernithe emailis also clearly delibetave. Indeedjt is preciselythe type of
communication that the deliberative process privilege is designed to proteetthatreflects
the giveandtake of the consultative proces$ublic Citizen, Inc.598 F.3d at 874 (citatiol

omitted). With respect to the November 13, 2009 emalil, therefdre,court finds that thg
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USIBWC has carried its usden of establishingthat it was properly withheld pursuant
Exemption 5.
b. The Joint Expert Panel Review

The agency states thdhe Joint Expert Panel Riew is both predecisional an

o

d

deliberative, as itvas generated to provide recommendations to the USIBWC as part of the

USIBWC's continual process of examining the potential for risks in the foundation gf the

Amistad Dam Fitten Decl, at § 18 PEERobjecs, contendinghat even if the Joint Expert Panel

Review was predecisional the time itwas createdt has since lost that statUBEER cites to
the USIBWC websitétself for proof that the Joint Expert Panel Reviewswdtimately adopted
by the USIBWCas its own project plan, anidat ithas actually ben implemented:

The agency initiated the implementation of several elements
recommended in the consensus report, one of which includes the
Risk Analysis Study. Dependent on the results from the Risk
Analysis Study and the availability of funds, the agency anticipates
the initiation of the following work in FY 2010: 1) Foundation and
embankment studies, to include stability studies, 2) Installation of
additional embankment and foundation piezometers, 3)hé&wur
investigation of the ‘sinkhole area’, 4) Further investigation of a
previously reported ‘depression’ area located on the upstream
embankment, in Mexico, having proximity to the ‘sinkhole area’,
5) A geotechnical ‘Willow stick surveyand a Remote Opated
Vehicle/Hydrophone survey.

Plaintiff's Cross Mot. for Summary Judgment at 28 citing

http://www.ibwc.gov/Mission Operations/SoD Amistad.html

PEER is correct thatvenif a documaet is“predecisional at the time it is prepared, it ¢
lose that status if it is adopted, formally or informally, as the agency position @swe or is
used by the agency in its dealings with the publ@oastal States617 F.2d at 868N hether a

document has in fact been “adopteldy an agency depends large part on the function an
ORDER22
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significance of the document in the agesdecisionmaking process. This type of determinat
is necessarily faetlependent, but it is also driven hy‘strong themein this circuit's opinions
such thatan “agency will not be permitted to develop a body of secret lsaed by it in the
discharge of its regulatory duties and in its dealings with the public, but hidden belildof
privilege because it is not desiged as formal, binding, dinal.” Coastal States617 F.2d at
867 (citations and internal quotation marks omitted).

In the instant mattewherethere is no concern thtte USIBWC is attempting “develo

a body of secret layv the reasoning ilCoastal Statehas no applicatiarMoreover, the court i3

unpersuaded by PEER’s assertion thatXbieat Expert Panel Revielas been adopted to the

extent that it can no longer be viewed as predecisional. PEER’s cibhofew lines of text or]
the USIBWC website in which the agency indicates that it intends to implement some
recommendations contained in the Joint Expert Panel Rasiév from convincingproof that

the agency has adopted the document as policy. In the court’s view, the Joirit Eapel

O

ion

of the

Reviewis not onlyclearly predecisional, but deliberative as well. The USIBWC convened a

panel of experts to assess the structural condition of the Amistad Dam, and to

recommendations with regard to the dam’s safety rating. First Fitten Decl., at 118. Ultwegre

documentneatly “reflects the givendtake of the consultative proces®ublic Citizen 598 F.
3d at 874. The court finds that the USIBWC has carried its burden of demonstratiig thaint
Expert Status Review is pregsional and deliberative, and that its assertion of Exemption

withhold this document from PEER wsstified.
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3. Exemption 6

Exemption 6 exempts from disclosure personnel and medical files when tlusalisabf
such information would constitute a clearly unwarranted invasion of personalyprbvacS.C.
8552(b)(6).1f a court determines that a substantial privacy interest is at stake, thenwin
balancethe public interest in disclosuragainst e individual privacy concerndlat'l Ass'n of
Home Builders v. Nortqr809 F.3d 26, 35 (D.CCir. 2002).

In the instant case, the USIBW&Sserts Exemption 6 to justify its redactions of priy
contactinformation of emergency personnebrin its EAPfor the Falcon Dam and Power Pla
Falcon Heights, TX, and from its EAP for Amistad Dam and Power Plant, Del Rio, A&
agency explains that the informatianthheld consists of the personal cell phone bera and
home phone numbers of various emergency personnel for use by USSBANG case of ar
emergencyFirst Fitten Decl, at § 23.Plaintiff, however,contests the application of Exemptig
6. First, Plaintiff argues that emergency personnel whose names aptiaed numbers are |
an EAP have waived any privacy interest in their contact informafiecond, Plaintiff argueg
even if these personnel retain some privacy interest in their contact informatbrinterest ig
weakenedy the fact thathe information was included in tHeAPs Defendant counters tha
although the Plaintiff believes the privacy interests are very weak, it has ddmegnot show
what the countervailing public interest might be. The court agrees. As thist ¢tie=uiofen
noted, where there is no public interest in the release of information, “something, reoeiest
privacy interestoutweighs nothing every time.National As& of Retired Fed. Employees

Horner, 879 F.2d 873, 879 (D.C. Cir. 1989). The court finds that the USIBWC correctly iny
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Exemption 6 to withhold the contact information of emergency personnel whose mpeasia
the aboveeferencedEAPs
4. Exemption 7
Exemption 7 protects from disclosure “records or information compited law
enforcemenipurposes,’but only to the extent that disclosure of such records would cau
enumerated harm. 5 U.S.C. 8§ 552(b)(7). In order to withhold materials properly undgstiexe

7, an agency first must establish the threshold igkaéthe records assue were compiled fo

5€ an

=~

law erforcement purposes, anblenthat the material satisfies the requirements of one of the

subparts of Exemption Pratt v. Webster673 F.2d 408, 413 (D.Cir. 1982).
The documentsfor which the USIBWC assertsExemption 7 are portion®f the
following:
e Two Emergency Action Plan8HAPSs”), for the Falcon Dam and Power Pla
in Falcon Heights, TX, and for the Amistad Dam and Power Plant in Del

TX; and

e Dam Failure Inundation Maps (77 maps as well as maps includédei
EAPS)

The USIBWC assertExemption 7(e) tojustify withholding various guidelines for law

nt,
Rio,

=)

enforcement that are contained in 8APs and Exemption 7(f) to protect all the inundatipn

maps both in th&APsand in the belatedly-discovered binder.
i. Threshold Issue
The USIBWC contends that both the EAPs and the inundation maps were compi
law enforcement purposes and thus qualify for protection under Exemptibn agsessing
whether recordsvere compiled for lawnenforcement purposes, thi€usis on how and unde

what circumstances the requested files were compiled, and whether the files sought 1
ORDER25
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anything that can fairly be characterizasl an enforcement proceedindefferson v. Dép of
Justice 284 F.3d 172, 1787 (D.C. Cir. 2002) (citations anihternal quotations roitted).
Therefore anagencymustshow some nexus between the compilation of the record at issu
a legitimate law enforcement purpose.

The USIBWC begins by outling the agency’srelationshipto law enbrcement It
explains thatUSIBWC is a member agency of the Interagency Committee on Dam §
(“ICDS") established by the National Dam Safety Act, 33 U.S.G 7t seqFirst Fitten Decl.
at 2.As a ICDS member, the USIBWéXplains that its “resporsible for the establishment ar
maintenance of federal pn@gns, policies, and guidelines on dam safety for the protectig
human life and property through coordination among fedagtncies concerning th
implementation of Federal Guidelinesr fDam Safety” Id. The agency notes that th€DS
worksin conjunction with the Officef Infrastructure Protectio(fOIP”) within the Departmen
of Homeland Security'DHS’) which serves as the Sect®pecific Agency for the Dams Sect
of the National Infrastructure Protection PIEMIPP). Id., at § 3. The USIBWC statesthat
according to the NIPFDam Sector, due to the potential to cause massive downstream cag
and severe economic impact, dams aesilereda possible terrorist targeld., at 4.As a
result, he NIPP, Dam Sectpapparentlyhas encouraged all owneasd operators of dams 1
take protective measures such asegrating security into existing mergency plans an
increaig liaison with all levelsof law enforcementld., at §5.The ageng claims that concern
about terrorist activity involving dams are legitimate, noting, for exantipde,on or about Apri
29, 2010,the DHS informed theUSIBWC of aspecific threathat had been made agsi the

Falcon Dam Id., at 6. In addition, the agency states that it received information in May 2

ORDER26
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such that criminal organizations in Mexico allegedly had developed plans to dreakmistad
and Falcon Dams by using strategicdtigated explosive devices, with the intentioncalising

destructivefloods. Third Fitten Declat 1 34.

Next, heagency asserts that tmindation mapswhich identify and delineate areas that

would be affected by floodsyere created to assistnergency management officialscluding
the FederaBureau of Investigation and US Border Patrol, in protecting propertyiaesiduring
an emergency caused by damuesl First Fitten Decl.at  22.The maps apparently sho
estimated travel times for flood progression, times for peak elevation ofswated other
information critical to law enforcement tase of an emergencld. The agency contends tha
the twoEAPslikewise werecreated to asdisaw enforcement agenci@s managng emergencyj
situations Id., at 23. Therefore ,the USIBWCassertsgiven that dams are potentialtarget for
terrorist attacksand given the huge threat to public safety in the event of dallure, there isa
real nexus between itgole of ensuring dam safetynd such threats, that involve I3
enforcement.

PEERvigorouslydisputes the USIBWC'’s contention that the EAPs and inundation
were compiéd for law enforcement purposes, and goes to substantial lengths iaigetop
disassemble the agency®im. PEER maintains that the agency has acted in bad faithn,irfp
responding to its FOIA request, and also in its representations to the court in th@rieése
motions. First, PEER challenges the USIBWC'’s assertion that the dams fiomaes potential
targets of terrorist attacks, claiming that a “possierrorist target could describe just about {
public or private infrastructure of any type anywhere in the country.” Plar@ifossMot., at 2

3. PEER arguesthat the April 2010 threat to which the agency referred wasmediately
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debunked as a hoagk[id., at 13, andikewise challenges the legitimacy of the May 2010 thrg
Defendant’'sOpp./Reply, att. Second PEER claims that the fact that the USIBWC is a men
of the ICDS isirrelevant arguing that “virtually every federal agency . . . sitsabeast ong
interagency committee concerning critical infrastructure.” Plaintiff's Ckésts, at 3.Moreover,
PEERclaims the agencyverstatests role in encouraging coordination among federal agen
with respect to dam safetid. According to PER, it is the ICDS itselfrather than individua
member agencieshat is charged with encouraging coordination among federal agencies
respect to dam safetyd. Finally, PEER draws the court’s attention to the fact s@he
agencies, including the Federal Emergency Management Agency (“FEMA”) and the Uy5.
Corps of Engineers (“"USACE”"gpparentlyencourage dam owners and operators to share £
and inundation maps with downstream communities, recognizing that such documents
information crtical to the publicld., at 4-6. For example, according to PEER, the USACE
posted online all inundation maps for the Wolf Creek Dam in Kentucky, and the governn
California routinely posts such maps onliie, at 6-8.

PEER’s attempt to characterize as disingenuous the USIBWC'’s concern that its
might be attractive targets for terrorists does nothing to alter #figyrthat such concerns ma
be valid. The courtis aware that it isvidely accepted that dams are a matter of concerr
homeland security, and as such, implicate law enforcement. Similarly, the canrmhaved by
PEER’sassertio that this country has many such potential terrorist targets. A suggestion t
likelihood of a terrorist attack on, in particuleine AmistadDam or the Falcon Dam, compars

with any other national infrastructureay berelatively low, does not negfe the fact that thg
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USIBWC's activities have a nexus with law enforcement, or that these documents were,
compiled for a law enforcement purpose.

Finally, the court is not swayday PEER’s argument that other agencies have rea

different contusions with respect to the need to withhold EAPs and inundation riiaps.

guestion before the court is not whether the USIBWC would have been justified inngp e

inundation maps and EAPSs, it is whether the USIBWC’s assertion of Exemption 7itp

withholding this information, in this case, is sound.

in fact,

ched

ust

The courtfinds that the USIBWC has demonstrated the required nexus between its

activites and law enforcement. The agency has explaimettail, how its atvities relating to
dam safety interact with law enforcemeRtirthermore, aurtsrecognizethat law enforcemen
within the meaning ofhe Exemption 7 threshold extendsrmatters of homeland securitgee
e.g.,Ctr. for Nat'l Sec. Studies v. Dep'’t dfistice 331 F.3d 918, 926 (D.C. Cir. 200@nding
law enforcement threshold is met by meocompiled in course of investigation iriteach of
national security).A relevantexample may be founth Living Rivers, Inc. v. US Bureau
Reclamation 272 F. Supp.2d 1313 (D. Utah 2003), in whitie courtexamined an agency’
refusal to disclose inundation maps pursuant to a FOIA requdsiihg Rivers the Bureau of
Reclamation (“BOR”) withheldnundation maps pursuant to Exemption 7(&$sertingthat
disclosure could reasonably place risk of life or physical safety deethwho occupythe
downstream areas of the Hoover or Glen Canyon Déahn,. at 1321 The BOR arguedthat
because thenapsincluded such details &stimated travel times for flood progressiterrorists

could use the maps toause masge harm to the lives of otherkl. The Living Riverscourt

t

Df

[

agreel, and held that the agency had satisfied its burden of justifying its decision notdsedjsc
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the mapsPEER argues thdtiving Riversis inapplicable because in that case, the court fqund

that Congress had provided th©B with express law enforcement authority” to “maintain |

and order and protect person and property within Reclamation projects and am&xsi

_aw

lands.”Id., at 1319,citing 43 U.S.C. 8§ 373b(a). But in the instant case, the inundation maps and

EAPs wee created at the request of FEMA and relate to the nation’s homeland security in the

event of an emergenc8eeHernandez Declat 110 and Third Fitten Decl., at 6.

The court is of the opinion thatvgn the potentiafor threats against the dams opeda
by USIBWC,as well as the potential for harm to public safety, the inundation mapsSAdPsl
are documents that were compiléat law enforcement purpose¥he court holdsthat the
USIBWC has carried its burden to show that the thresteridirementor Exemption 7 has beg
met for both th&eAPsand the inundation maps.

il. Exemption 7(E)

Exemption 7(E) protects from disclosure records or informateampiled for law
enforcement purposes, to the extent that the production of such records or infofmatitwh
disclose techniques and procedures for law enforcement investigations or prosecutvmdd
disclose guidelines for law enforcement investigations or prosecutions if satbsdre could
reasonably be expected to risk amwvention of the law.’5 U.S.C. 8§ 552(b)(7)(E)The first
clause of Exemption 7(E) affordsategoricdl protection for‘techniques and procedutased
in law enforcementnivestigations or prosecutionShowing Animals Respect and Kindnes;s

U.S. Dep't of Interioy 730 F.Supp.2d 180, 192200 (D.D.C. 2010) (stating the Fish and Wildli

5 V.

fe

Service properly withheld its surveillance techniques that could compromise its ability to

conduct future inveagyations at wildlife refuges)Exemption 7(E)'s second clause separa
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protects‘guidelines for law enforcement investigations or prosecutions if [their] diselcsutd

reasonably be expected to risk circumvention of the’l&w.S.C. § 552(b)(7)(E Accordingly,

this clause protects anYlaw enforcement guidelifiethat pertains d the prosecution o
investigative stage of a law enforcement matter whenever its disclosoukl reasonably bg
expected to risk circumvention of the l&wSee e.g, PHE, Inc. v.Dep't of Justice 983 F.2d
248, 251 (D.C. Cir. 1993) ("release of FBI guidelines as to what sources of informatig
available to its agents might encourage violators to tamper with those sourdesroétion and
thus nhibit investigative efforts").

The USIBWC assestExemption 7(E) to justify withholding various guidelines for |
enforcement that are contained in the EAPs for the Amistad and Falcon Dams and Powe
The agency explains that it properly withheld portions & BAPsincluding, for example
“desaiptions of surveillance plans, logistics and conclusions meant for use bSIB&C and
emergency management personnel as guidelines and procedures in the event of an el
such as a terrorist attack.” Defendaniiot., at 1§ First Fitten Decl, at] 24 PEER argues tha
the disclosure of the law enforcement guidelines contained iBARswould not endanger th
life or physical safety of anyone. But this argument is premised on BHERubstantiate(
contention that the USIBWC dams are not a gamuarget for terrorist activity. The court h
already rejected that argument.

The court finds that the USIBWC properly withheld portions of EAd’sresponsive td
PEERS requestpursuant to Exemption (7)(E). According to the NIPP, Dam Sector, (
operatedby the USIBWC such as the Falcon and Amistad Dams, are considered p

terrorist threats because of the poteribaimassive downstam casualtieSeeFirst Fitten Decl.
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4. Moreover, the EAPS contain sensitive information, as outlined above, the disclos
which could endanger public safety. As the EAPs contained information, in partydbkt
reveal the USIBWC's guidelines and procedures for an emergerotyas a terrorist attack, ti
agency prpelly redacted portions of its EAPs pursuant to Exemption 7(E).

iii. Exemption 7(F)

Exemption7(F) exempts from mandatory disclosure records or information compile
law enforcement purposes the disclosure of which “could reasonably be expemiddrger the
life or physical safety of any individual.” 5 U.S.C. 8§ 552(b)(7)(Fde USIBWC assertthis
exemptionto justify its withholding of the inundation maps that are part ofEA€s for the

Amistad and Falcon Damas well aghose inthe binderlocated diring the agency’s processir|

of PEER’s appealln reviewing claims under Exemption 7(Fpurts have inquired whethe

there 8 some nexus between disclosure and possible, lzawahithe whether thedeletions werg
narrowly made to avert the possibility of such haAtbuquerquePub. Co. v. United State
Dept of Justice 726 F. Supp. 851, 858 (D.D.C. 1989).

PEER disputes the USIBWC'’s argument that release of these maps coalthbdabe
expectedo endanger the life or physical safety of persons in the vicinity of the,deting that
FEMA and the USACEegulaty encourage dam owners and operators to share EAPS
inundation maps with downstream communiti8eeSection 1V(c)(4)(i), aboveHowever, in
order to defeat the USIBWCasseiibn of Exemption 7(F), PEER would need something m
than evidence that different agendmewe at timesmadedifferent judgments about the secur
issuesmplicated by making inundation maps public. Further, there is good reason to belie

the USIBWC's decision in this instance was based on legitimate securityl@@t®ns.The
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inundation maps identify and delineate areas that would be affected by floods innthef elaam

failure. First Fitten Decl.at § 22. he maps show estimated travel times for flood progressig

well as peak elevation for wagein the event of dam failuréd. The court agrees with the

USIBWC that “wth the ability to deduce the zones and populations most affected by

failure, release of such maps could increase the risk of terrorist attack on the Idamsleed,

n as

dam

the USIBWC is not alone in making the evaluation that such information “could reasonably be

expected to endanger the life or physical safety of any indilidéds discussed abovéhe
United State District Court for the District ofJtah found that inundation maps maintained
the US. Bureau of ReclamatiofBOR”) were exemptfrom disclosure pursuant to Exemptig
7(F). Living Rivers, Inc. vBureau ofReclamation 272 F. Supp.2d 1313 (D. Utah 2003). I
Living Rivers the court upheldBOR’s withholding of inundation maps pursuant to Exempti
7(F). BOR assertedhat disclosure could reasonably place risk of life or physical safety to
who occupy the downstream areas of the Hoover or Glen Canyon Démat 1321. BOR
explained thatbecause thanapsincluded such details asstimated travel times for floo
progressionterrorists coulduse the maps toause masege harm to the lives of otherkl. See
also,Milner v. Dep’t of Navy131 S. Ct. 1259 (2011Alito, J., concurrence) (stating regardil
Exemption 7(F) that “[ijn most cases involving security information, it is notcdlffto show
that disclosure may endanger the life or physical safety of any indivigddig court finds thai
the USIBWC properly invoked Exemption 7(F) to withhold, in full, 77 inundation mapstheaq

inundation maps contained in tBAPs.
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d. Segregability

Even when an agencgroperly withhold a responsive record under one FEDIA's
exemptions, it nevertheless must disclose any-exampt informationthat is “reasonably
segregable,” 5 U.S.C. 8§ 552(b), unless the exempt angbxempt portions are “inextricabl
intertwined with exempt portionsMead Data Central, Inc. \Dept of the Air Force 566 F.2d
242, 260 (D.C.Cir. 1977). An agency must provide a “detailed justification” and not
“conclusory statements” to demonstrate that it has released abneddy segregabl
information. Mead DataCentral 566 F.2d at261. Agencies however,need notprovide a
“detailed justification that would itself compromise the secret nature of potentially e
information” 1d. “Ultimately, to discharge its burden before the district court, the agency °
provide a reasonablyetailed justification rather than conclusory statements to support its
that the norexempt material in a documentrist reasonably segregabl&thoenman v. F.B.1
763 F. Supp.2d 173, 202 (D.D.C. 2011).

The USIBWC contends that it “provided all mexempt information and disclosed 3
reasonably segregable information after redaction of exempt information.” First FittenaDe
124. Specifically, the agency notes that it evaluated every responsive document targe
whether there was any infoation that could be segregated and releasddThe agency aver
that any “records withheld in full were reports that were predecisional in nature reflecting
or intraagency communications pertaining to legal or petelated dam safety mattensjth
any nonexempt portions being inextricably intertwined with exempt portiotds.”The court
finds that theUSIBWC hasdischarged its burden of showing with reasonable specificity

documents could not be further segregated.
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e. Attorneys’ Fees and Cost
PEER seeks an award of attorneys2d and costs pursuant to 5 U.S.C. 8552(a)(4
Plaintiffs Complaint at 11 (Dkt. No. 1)'he FOIA provides that courts “may assess against
United States reasonable attorney fees and other litigationreastsnably incurred in any ca
... In which the complainant has substantially prevailed.” 5 U.S.C. § 552(a)(4)fpiuntiff
who has nosubstantially prevailed is not eligible to receive compensation for its attorneys
court having granted Defendant’s Motion fornSuary Judgmentfinds that PEER has nd
substantially prevailedand thus denies its request for attorney’s fees.
f. PEER’s Request for a Written Finding
Pursuant to 5 U.S.C. 8552(a)(4)(F)(i),

Whenever the court orders the production of any agency records
improperly withheld from the complainaahd assesses against the
United States reasonable attorney fees and other litigation costs,
and the court additionally issues a written finding that the
circumstances surrounding the withholding raise questions whether
agency personnel acted arbitrarily aapriciously with respect to

the withholding, the Special Counsel shall promptly initiate a
proceeding to determine whether disciplinary action is warranted
against the officer or employee who was primarily responsible for
the withholding. The Special Cosel, after investigation and
consideration of the evidence submitted, shall submit his findings
and recommendations to the administrative authority of the agency
concerned and shall send copies of the findings and
recommendations to the officer or empleya his representative.
The administrative authority shall take the corrective action that
the Special Counsel recommends.

PEER seeks a written finding from the court in this case, based on, among other

its claims that the agency initially dedithe existence of the Joint Expert Panel Review laaid

the agencyexaggeratedhe threat of harm from releasing the withheld documents. Howas¢
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explained in detail above, the cohes already rejected themegumentsSeeSectionlV(c)(4)(i).
PEER also argues that the USIBW({ motivated by“apparenthostility to this particulan
requester.” Plaintiff's Cross Motat 32.The agencylenies harboring a grudge of any kind, &
asserts, correctlyhat the records devoid of proof ofany hostility onthe part of the USIBWC
Further there isactually someevidence to suggest the opposite; that the USIBWC har
PEER’s FOIA requesh exactlythe same mannéhatit has handled requests from other part
For example, just ag did in the instant cas the USIBWCwithheld the Joint Expert Pan
Review from the Brownsville Herald pursuant to Exemption 5. Defendant’'s Oppy/Redl6.
The courtis aware that there some litigation history between teparties,butfinds that therg
is no evidence inisrecord to support PEER'’s claim that the USIBWC acted improp&ntgrd
it. Therefore the courtdenes PEERs request for a written finding pursuant to Sect
552(a)(4)(F)().
V. CONCLUSION

For all the reasons listed above, tbeurt herebyGRANTS Defendant's Motion for

Summary Judgment, and DENIES Plaintiff's Cross Motion for Summary Judgment.

It is hereby ORDERED that judgment be entered for the Defendant.

DATED this 20" day of March, 2012.

W

Barbara JacobRothstein
U.S. District Court Judge
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