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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

MAUREEN HILL,
Plaintiff,
V. Civil Action No. 11-0378PLF)
U.S. DEPARTMENT OF BEFENSE,

Defendant

~_ L — L~  — L —

MEMORANDUM OPINION AND ORDER

This matter idefore the Court on the motion of thefehdantthe United States
Department of DefengéDOD”), for judgment on the pleadings pursuant to Rule 12(c) of the
Federal Ruls of Civil Procedure andaintiff MaureenHill's motion to amend the complaint.
TheDOD argueghatthe complaint fails t@roperly allege “actual damages’light of the

Supreme Court’secent decisioim FAA v. Cooper, 132 S. Ct. 1441 (2012), holdihgt the

United States’ waiver of sovereign immunity under the Privacy Act extendsaalgims for
pecuniary lossIn response, Hill filed a motion for leavefite anamended complaint, arguing
thather profferecamendmerstwould cureany deficiencies. Upon careful consideration of the
parties’ submissions and the relevant legal authorities, the Court grantsfidaimation to

amend the commint andgrants in part and denies in part the defendant’'s motion for judgment

on the pleadings.

! The papers reviewed in connection with the pending motions include the

following: plaintiff’'s complaint (“Compl.”) [Dkt. No. 1]; defendant’s motion for judgment on the
pleadings (“Mot. Jud. Plead.”) [Dkt. N87]; plaintiff's opposition to defendant’s motion for
judgment on the pleadings (“Jud. Plead. Opp.”) [Dkt. No. 38]; defendant’s reply in support of its
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.  BACKGROUND
For purposes of theseotiors, the Court accepts as true all facts alleged in the
complaint. Hill's allegations are discussed at length in Chieligé Roberts’ decisiogranting in
partand denying in pathe DOD’s previous motion to dismiss or for summary

judgment. Hill v. U.S. Dept. of Defense, 981 F. Supp. 2d 1, 3-6 (D.D.C. 2018)relevant

here,Hill was emplyed bythe DOD as a technical information specialist until her termination
on August 10, 2007. Leading up to her terminatitiii,s thencurrentsupervisor shared
confidential documents with a former supervisor who had sincth&tOD, including
memoranda and documents relating to the proposed termination and Hill's request éat medi
leave

After unearthing theedisclosures during discovery in a sepgrateelated
lawsuit Hill filed the instant suit under the Privacy ABtU.S.C. § 522atseq, allegingthatthe
improper disclosuresaused “advese and harmful effects, including but not limited to mental
distress, emotional trauma, embarrassment, paranoia, humiliation, lost or jpegardisent or
financial opportunities and los[t] or jeopardized present or future employment oppestiinit
Compl. § 84seealsoid. 11 53-60.As a result of this mentaind emotionalrauma Hill sought
psychological helpld. 1 54. She also “could not find employment because she lost her . . .

supervisors as employment referencdsg.”{ 59.

motion for judgment on the pleadings (“Jud. Plead. Reply”) [Dkt. No. 40]; plaintiff samdt
amend theomplaint (“Mot. Am. Compl.”) [Dkt. No. 39]; plaintiff's proposed amended
complaint (“Proposed Am. Compl.”) [Dkt. No. 39-3]; defendant’s opposition to plaintiff's
motion to amendhe complaint (“Am. Comp Opp.”) [Dkt. No. 41]; and plaintiff's reply in
support of her motion tamerd (“Mot. Am. Reply”) [Dkt. No. 42].

2 The Court granted summary judgment for the DOD as to Counts 1, 10, and 11,

but denied summary judgment as to Counts 2 throudgde@Hill v. U.S. Dept. of Defense, 981
F. Supp. 2d at 13.




On November 7, 2013heDOD filed the presenmotion for judgment on the
pleadirgs, arguing that the complaint faits properly plad actual damages, as requibgthe

intervening Supreme Court decisionFAA v. Cooper, 132 S. Ct. 1441 (2012). In respohiié,

concurrenthfiled a motionfor leaveto file an amended complaialongwith her opposition to
the motion for judgment on the pleadings. Mot. Am. Compl. &t DOD opposed both
motions, maintaining that both the original dhdamended complatsfail to properly plead

actual damages.

. LEGAL STANDARDS
A. Plaintiff's Motion to Amend the Complaint
Under Rule 15 of the Federal Rules of Civil Procedure, the Court “will free¢y gi
leave [to amend a complaint] when justice so requife)’ R. Civ. P.15(3(2),and “[i]t is
common ground that Rule 15 embodies a generally favorable policy toward

amendments."Howard v. Gutierrez, 237 F.R.D. 310, 312 (D.D.C. 2006) (quoting Davis v.

Liberty Mut. Ins. Co., 871 F.2d 1134, 1136-37 (D.C. Cir. 1989)). Leave may be denied,

however, due to “undue delay, bad faith, undue prejudice to the opposing party, repeated failure

to cure deficiencies, or futility.’Richardson v. United States, 193 F.3d 545, 548-49 (DitC.

1999) (citing_Foman v. Davis, 371 U.S. 178, 182 (1962)). Where the proposed amendment

would not survive a motion to dismiss or motion for judgment on the pleadings, leave may be

denied on the grounds of futilitytSeeWilloughby v. Potomac Ele®ower Cqg.100 F.3d 999,

1003 (D.C.Cir. 1996);Elliott v. Fed. Bureau of Prisons, 521 F. Supp. 2d 41, 49 (D.D.C.

2007);Black v. Nat'| Football League Players Ass8V F. Supp. 2d 1, 6 (D.D.C. 2000).




B. Defendant’s Motion for Judgment on the Pleadings
A motion for judgment on the pleadings may be broughiviang the close of
pleadings. Ep.R.Civ.P.12(c). Itis functionally identical to a Rule 12(b)(6) motion to dismiss

for failure to state a claimRollins v. Wackenhut Servs., InG03 F.3d 122, 130

(D.C.Cir. 2012);seealsoLockhart v. Coastdht’| Sec., Inc,905 F. Supp. 2d 105, 114

(D.D.C. 2012) (notinghat“courts employ the same stand@@ Rule 12(c) motionsihat
governs a Rule 12(b)(6) motion to dismiss”). A Rule 12(c) motion for judgment on the
pleadinggherefores also analyzedof compliance with the Supreme Court’s holdings

in Ashcroftv. Igbal, 556 U.S. 662 (2009), and Bell Atlantic Corp. v. Twombly, 550 U.S. 544

(2007). See e.qg, Rollins v. Wackenhut Servs., Inc., 703 F.3d at 129i2ftkhartv. Coastal

Int’l Sec., Inc.,905 F. Supp. 2d at 114. In doing so, a court must rely only on the pleadings and

“accept as true all of the factual alleigas contained in the complaihtBell Atlantic Corp. v.

Twombly, 550U.S. at 555 (quotingwiekiewiczv. Sorema N.A., 534 U.S. 506, 508 n.1 (2002)),

and all reasonable inferences stemming from said factual allegaBeeSissel v. U.S. Dept. of

Health & Human Servs760 F.3d 1, 4 (D.C. Cir. 2014) (citing Doe v. Rumsfeld, 683 F.3d 390,

391 (D.C. Cir. 2012)) (“The court assumes tituth of all wellpleaded factual allegations in the
complaint and construes reasonable inferences from those allegations in tif€pfaiwar”).

To survive a motion for judgment on the pleadings, a complaint need only provide
“a short and plain staiment of the claim showing that the pleader is entitled to relief,’ in order
to ‘give the defendant fair notice of what . . . the claim is and the grounds upon which it

rests.” Bell Atlantic Corp. v. Twombly, 550 U.S. at 555 (quoting Conley v. Gibson,

355U.S.41,47 (1957)). “Detailed factual allegations” are unnecessary so long as the

allegationscontain sufficient facts, “accepted as true, to state a claim for relief that ssybdau



on its face.” Ashcroft v. Igbal, 556 U.S. at 678 (quotiBgll Atlantic Corp. v. Twombly, 550

U.S. at 570)seeid. (holdingthatclaims must “allow[] the court to draw the reasonable inference

that the defendant isalble for the misconduct alleged”).

[l. DISCUSSION
TheDOD'’s arguments against granting leaweamend theomplaint are
two-fold: (1) Hill unduly delayed irseeking leave tamend her complaint; and (2) it would be
futile to permit the amendment becaitdails to sufficiently plead actual damages as required

by FAA v. Cooper, 132 S. Ct. at 1450-5As discussed below, both arguments.faflermitting

thecomplaintto be amendedill not causeundue delaynor haghe DOD shown it would be
prejudiced if the Court granssich leave.Permittingthe amended complaitd be filedtherefore

is not futile.

A. Undue Delay
Hill's profferedamendment seeks to respond to the Supreme Court’s decision

in FAA v. Cooper, 132 S. Ct. 1441 (2012), issued on March 28, ZD2 DOD correctly notes

thatHill waitedover a year and a half followirtbat decisiorbefore movingo amend her
complaint. But undue delay, in and of itself, is not a basis to deny a motion to amend where the
proposed amended complaint does not add new factual allegations, unless the defendant shows

that it has been prejudiced by theajelHarrison v. Rubin, 174 F.3d 249, 253 (D.C. Cir.

1999) seealso6 CHARLESALAN WRIGHT, ARTHURR. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURES 1488, at 652, 659, 662-69 (1990 & Supp. 1997) (“Rule 15(a) does

not prescribe any time limit within which a party may apply to the coutefre to amend. In



most cases delay alone is not a sufficient reason for denying leavéf.na prejudice [to the
non-moving party] is foundhe amendment will be allowed.”).

Here, HIl seeksonly to augment already existing, albeit mininfaktual
allegations to expressly claim certain damagesmpare ComphN 154, 59with Proposedm.
Compl.q984-86. The proposed amended complaintetioeedoes not meaningfully expand or
alter the scope of her claims or factual allegatidviereover,the DOD does not argue that any
prejudiceresultedfrom plaintiff's failure toseek teamend earlief. Consequently, the Court
finds thatpermitting the plaintiff teamendher complaingat this stage will not caugeejudice to
the DOD or unduly delay the proceedings.

The cases cited by ti#OD are inappositeln Moldea v. N.Y. Times Co.

793F. Supp. 338 (D.D.C. 1992), amdilderness Soo. Griles, 824 F.2d 4 (D.C. Cir. 1987),

leave to amendias deniedo a plaintiff seeking to add ergly new causes of actioiAnd in
both cases, the plaintiff moved to amend after briefing on a dispositive motion had been

completed and was awaiting a cgon. Wildernes$oc.v. Griles 824 F.2d at 19declining to

hold district court had abused its discretion by denying leave to amenddiaftesitive motions

had been filed and opposedijoldea v. N.Y. Times Co., 793 F. Supp. at 338 (ciividdernes

Soc. v. Griles, 824 F.2d at 19) (“It is settled that where a defendant has filed a dispositi
motion, as here, and plaintiff has opposed it, denial of permission to amend is proper”).

Moreover, in Moldea, the court also fouthdtthe proposed amendment was futile, which is not

the case here. 793 F. Supp. at 338 (“Further, if a complaint as amended could natodnathsta

3 The Court notes that the decisiontbeDOD’s prior motion to dismiss or for

summary judgment was not issued until July 19, 2013, approximately five months pridisto Hil
motion to amend, and the parties haveysbbegun discoveryWhile Hill certainly could have
moved to amend her complasdoner afteFAA v. Cooper was decidedrejudice to thé&®OD

is unlikely.




motion to dismiss, then the amendment should be denied as fulilegse cases therefore are

factually dissimliar fromthe instant case

B. Futility

Because analyzing the futility of Hill's motion to amend necessarily entails
determining whethethe DOD’s motion for judgment on the pleadings is meritorious, the Court
will discuss both concurrentfy. TheDOD argueshatthe proposed amended complaint suffers
from the same deficiency as the original complaint: failure to sufficiently pletadl damages.

The Court agreethat the original complainvas deficient Thatcomplaint clains
“actual damages” and “punitive damageSgmpl.at Requesfor Relief {1 2, 5put onlyalleged
that Hill “suffered adverse and harmful effects, including but not limited to ieisteess,
emotional trauma, embarrassment, paranoia, humiliation, lost or jeopardized préstmeor
financial opportunities and los[t] or jeopardized present or future employment oppestiinit
Compl. 11 82, 94, 105, 117, 129, 141, 153, 165. These are precisely the kind of “nonpecuniary”
damages the Supreme Court considered and concluded were unavailable under thA&rivacy

in FAA v. Cooper, 132 S. Ct. at 1452-53. The Court in Cospecifically held that the term

“actual damages” in the Privacy Act means “special damagksat 1451-53, meaning proven
damages for “pecuniary or material” harihd. at 1451. And the Court specifically held that the
Privacy Actdoes not authorize damages foréntal or emotional distress|d. at 1456.

Although the originatomplaintin this casenentions Hill seeking professional help and losing

employment opportunitiest does not “specially plead[]” these as damages, as required for

4 Because the DOD assetimtits motion for judgment on the pleadings applies to

the proposed amended complaint, the Court treats the DOD’s motion as directedtlagainst
amended complaint.



special damagedd. at 1451-52. The proposed amended comptairgs this deficiency by
specially pleathg pecuniary damagest therefore would not be futile to permit it to be filed.
The proposed amended compladts specific statements to each count that Hill
suffered material, pecuniary loss as a resiulhe DOD’s disclosures It alleges that Hill “paid
for medical services to address the trauma caused to her by the disclosurdggrpai
transportation to and from [said] medical services,” and was “denied enmgibwpportunities
because . . . [the] disclosures disqualified the [plaintiff] for employment beshasmuld not
obtain sufficient referencésProposed Am. Compf|{184-86, 98-100, 111-13, 125-27, 139-41,
153-55, 167-69, 181-8Direct aut-of-pocket expenses, such as payment for medical services,

arethe very definition opecuniary lossesSeeFAA v. Cooper, 132 S. Ct. at 1451 (“Privacy Act

victims . . . are barred from any recovery unless they can first show achadlis, pecuniary or
material- harm”). Loss of an employment opportunity is also a pecuniary h&seMakowski

v. United States, 2014 WL 1089114 *7 (N.D. Ill. Mar. 18, 2014) (holdinthat“[lJoss of

economic opportunjtis pecuniary harmiinder the Privacy Act where plaintiff was
unnecessarily incarcerated and allefethe would have sought employment if not

detainegl seealsoSpeaker v. U.S. Dept. of Health & Human Servs. Citrs. for Disease Control &

Prevention, 623 F.3d 1371, 1383 (11th Cir. 2010) (holthatthe alleged “loss of prospective
clients” qualified as actual damages).

TheDOD'’s argumentshat the proposed amended complaint does not satisfy the
dictates ofCooperare unpersuasivdt assertshatthe added statements are no more than “bare
[and] conclusory” and do not “show[] a causal relationship between the allegedutisclos
and [Hill's] alleged damages.Am. Compl. Opp at 6. TheDOD would require Hill to allege

facts “demonstrating thahe disclosure from supervisor to supervisor caused her to seek medical



treatment’ facts showing “specific dates of treatment,daany amount of money expended,”
and facts showinthat“she applied for a particular job, that the job asked for an gmant
reference, that she sought such a reference, that she was not able to obtaineat’suffic
reference, and that she could not get the ‘sufficient’ reference because of thedilelpsdires
to her former supervisor.” Am. Compl. Opp. at 7, 9.

Sweh detail is not required. tahis stageHill mustonly plausibly allege

proximate causationSabrelnt’l Sec. v. Torres Advanced Enter. Solutions, Inc., 820 F. Supp. 2d

62, 75 (D.D.C. 2011) (quotingrewer v. Islamic Republic of Irai®64 F. Supp. 2d 43, 54

(D.D.C. 2009)) (holding that “[t]o plead proximate cause, plaintiff must allege ‘seas®nable
connection between the act or omission of the defendant and the damages which the paintiff ha

suffered’); seealsoAshcroft v. Igbal, 556 U.S. at 678 (claim for relief must be “plausible on its

face”); Bell Atlantic Corp. v. Twombly, 550 U.S. at 555 (“Factual allegations must be enough to

raise a right to relief above the speculative leve8he has done so in the proposed amended
complaint. It is plausible that a disclosure of Hilllsedical records and eventual termination
could cause mentalsiress and trauma, causing her to seek psychologicaftelphich she

had to pay. Andtiis plausible that specific employment oppoities required references of a
supervisor, which Hill would have been able to obtain but for the alleged disclosunés)ges

her being disqualified from the position or positions. Obviousily must be able to prove these

> TheDOD cites toMolerio v. FBI, 749 F.2d 815 (D.C. Cir. 1984), Hernandez v.
Johnson, 51#&. App’x 492 (5th Cir. 2013), Su WASA, 2013U.S. Dst. LEXIS 55916 (N.D.
Cal. Apr. 17, 2013), and Grant v. United States, 2012 U.S. Dist. LEXIS 152339 (E.D. Cal. Oct.
23, 2012), to arguthat plaintiff must allege specific facts that her failure to secure employment
was caused by the disclosurddot. Jud. Pleadat 910. But these casemreall inapplicable
because theyereconsidered on motions for summary judgment, requiring a greater factual
showing than &ule12(c) motion for judgment on the pleadings.




allegations at tal by apreponderance of the evidence. But the allegations in her proposed
amended complairare sufficiento survive aRule 12(b)(6)or Rule12(c) motion

Although Hill's proposed amended complasuifficiently allegs actual damages
as to the payment for and transportation to and from medical services and the loss of
employment opportunities, she failedremovehe allegation and request for relief for
non-pecuniary damages for “adverse and harmful effects, inclodingot limited to mental
distress, emotional trauma, embarrassment, paranoia, humiliation, lost or jpegpardisent or
financial opportunities and los[t] or jeopardized present or future employment oppestuaitd
“punitive damages . . . in no event less than $1,000,000.00.” Proposed Am. Compl. § 83,
Request for Relief 5. These claims for ngrecuniary damages are barred urfdeA v.

Cooper, andheythereforearedismissed.

IV. CONCLUSION

For the foregoing reasorisjs hereby

ORDERED thaplaintiff's motion to amend the complaint [Dkt. No. 39]
GRANTED:; it is

FURTHER ORDERED thatefendant’amotion for judgment on thegadings
[Dkt. No. 37]is GRANTED IN PART and DENIED IN PAR; and it is

FURTHER ORDERED thatlaintiff's claims for nonpecuniary and punitive
damagesn her amended complaiate dismissed.

SO ORDERED.

/sl

PAUL L. FRIEDMAN
United States District Judge

DATE: September 29, 2014
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