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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

CHINYERE UZOUKWU,
Plaintiff,
V. CaseNo. 11¢v-00391 CRQ

METROPOLITAN WASHINGTON COG,

et al.,
Defendans.

MEM ORANDUM OPINION

Chinyere Uzoukwu’s twgyeartenure ofemployment with the Metropolitan Washington
Council of Government§COG”) was marked by a series of conflicts and bizarre interactions
with her supervisors and coworkerafter she was terminatedpurportedlydue to an overall
reduction in force-Uzoukwu suedallegingthatshe had been discriminated against because of
her Nigerian ethnicity After rulings onmultiple motions to dismiss and motions for
reconsideration, the parties proceeded to discovery on Uzoukwu’s negneleams of
discrimination,hostile work environment, and retaliation under 42 U.S.C. 8§ 19&kcoery
having concluded, theddendaints—COG, its head of human resources, &mbukwu’s
supervisors-row move for summary judgment, contending that Uzoukwu’snslare barred
by the applicable statute of limitations and that she has failed to mmak&amons under Section
1981. As explainel more fully below, the Court finds that Uzoukwu’s claims are lyiraad that
she has put forth sufficient evidence to entitle her to present hasadidiscrimination and
retaliation to a jury. The Court will therefore deny the Defendantdion forsummary
judgment as to those claim$he Court will grant the Defendants’ motion as to Uzoukwu'’s
hostile work environment claim, however, because most of her congd@m fromincidents

that cannot form the basis thfat claim.
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Background

A. Factual Bakground

COGis a nonprofit regional associationgivernment officialsrom Washington, D.C.
and its surrounding Maryland ahtbrthernVirginia suburbs COGhired Chinyere Uzoukwu,
who is an American citizen of Nigerian descent, to fill the newly etgadsition of Policy
Analyst within its Department of Human Services Planning arudid8afety (‘HSPPS”). Def.
Statemenof Material Facts (‘“DSOF”) § 3. Calvin Smith, who was HSPPS'’s Directibisan
himself AfricanAmerican, recommended creating the position and approached Uzoukwu after
having interviewed her for a different roléd. 1 24. Smith and Paul DesJardin, who was chief
of housing and planning at HSPPS and is white, interviewed Uzoukwu andidfearthe
position at slightly above the adteed salary.ld. § 7. Uzoukwu began work in March 2006,
reporting directly to DesJardirid. 11 89. Unfortunately, Uzoukwu’s experience working in
HSPPS proceeded much less smoothly than her hiring. The follaveidgnts illustratehe
difficulties that both she and COG experienced during her tenure

1. Gary Givens Argument

According to Uzoukwu, in May 2006 she overheard loud voices coming frooffibe
of Greg Goodwin, who wadSPPS’€Equal Employment Opportunity CommissifEEOC”)
representative and is whit®l.’s Ex.4, Dep of Chinyere Uzoukwu (“Uzoukwu Dep.”) 580.
She claims that she found DesJardin and Goodwinfgdeeld” and standing over Gary Givens,
an AfricarAmerican coworkerld. Uzoukwu testifiedn her depositiorthat she believed the
managers were “abusing and treating Gary Givens in a very hpstdgrading, demeaning
manney’ and she asked Givens if he would like to come to her offide Uzoukwulater raised

the incident witlrSmith, who said he would loakto the matter.ld. at 64-65. Uzoukwu



maintainsthat after she complained to Smith, she asked to participate in oth@sgrihin
HSPPS, but was denied the opportunity and worked exclusively under Desdahg housing
and planning divisionld. at 68-70.

2. Initial Evaluation

As a new employee, Uzoukwu was subject to ansaath probationary period, and
DesJardin evaluated her at the end of that pemiéddigust 2006. DSOF § #01. According to
COG, Uzoukwu received tavorablescore of 90 out of 100n the evaluatiorwhich entitled her
to a 4.5 percent pay increadé. 1 11;Def.’s Ex.F, Deposition of Imelda Robert§OG’s
Director of Human Resources (“Roberts De@t’25:1018. Uzoukwu disputes thaer initial
evaluationwas positive According to herDesJardirfirst gave her a negative review with a
score of 83 Thatreview explainedhat

[a]s the position of Policy Analyst is to be proactive and forwhirtking, during

this introductory period, | have found Chinyere to be reacivd passive . . . .

During the review period, Chinyere has not adequately engaged the Managers or

the Director with thoughts, ideas or creativity that this positemahds. Instead

she has created an email relationship and avoids contact with hagoeben the

department. This is not acceptable. . . . Because the “Policy Anabgbtion was

a new role at COG and that Chinyere has not stepped up to her abilitiestiaskh

that is satisfactory to overall development of policy decisiomecdmnend that
Chinyere’s probationary status be extended an additional 3 ménths].

Pl.’s Ex.5. Uzoukwu contends that DesJardin told her she would likely be tatedias a result
of the poor review, which prompted herdmmplain in aremailto COG’sDirector of Human
Resources, Imelda Roberts, that her supervisors had “manufactured teasmrsnly give me a
negative appraisal bgerioudy attempt to extend my probationDef.’'s Ex.B, Uzoukwu Dep.
Ex. 3(emphasis in original) She added that because “this experience/process has been so
horrendously prejudiced . . . [she was] contemplating a formalleintipbut was having
difficulty reaching her EEOC representatide. Only then,Uzoukwu allegesdid shereceive

the final, positive evaluain noted by COG Uzoukwu Dep. 8482, 8587. COGdisputes that
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her evaluation was changed after she emailed Roberts, and it appedrietdsitame of her
emails complaining about her evaluation discusses the heglerrating she receivedSeePl.’s
Ex. 6.

DesJardin testifieth his depositiorthat he was surprised by Uzoukwu’s email given the
positive review.Def.’s Ex.E, Deposition of Paul DesJardin (“DesJardin Dep.”) at 42121
48:18-21. In an email, DesJardin and Smith told Uzoukwu theyt tvere confused and
disturbed by her allegations of racism and prejudices Pxs. 1+13. They advised her that
she could file a complaint witEOG’'sEEO Committee and recommended that she seek
counseling through its Employee Assistance Program ("EAR. Uzoukwu did not file a
formal complaint withtheinternal EEO Committee. DSOF {{-15.

3. Conversation with Smith

In late 2006 or early 200mternalCOG documents wergadvertentlyplaced in a media
packetthat was distributed a@ conference David RobertsonCOG’s Executive Directorlater
interviewed Uzoukwu and two other individuals working on the eabatit what had happened
Uzoukwu Dep. 9597. Uzoukwu testified she was concerned that she might be fired and spoke
with DesJardin abouheincident. Id. at 9798. Several weeks later, Uzoukwu raisedrtiadter
with Smith over lunchcomplainng that she had been treated worse than her two coworkers,
who were white.ld. at 98-99. According to Uzoukwu, Smith responded that she should
understand that she does not “have white privilegd.”

4. Coworker Disputes

Uzoukwucomplains aboutvo other incidents involving coworkers. In August 2007, she
emailed &COGhuman resourcagpresentative, claiming that a coworker, Abdul Mohammed

had*“intimidatied]” her by “act[ing] like h¢ was]going to literally run [her] over” when they



would pass each other in the office hallway by askiexgwhere [she] was from[.]"Pl.’s EXx.

24. Uzoukvu testified that Roberts scheduled a meeting with thedwang whichRoberts
stood by while Mohammed yelled at her. Uzoukwu Dep—&82 The next month, according to
Uzoukwu, sheverheard joke between her coworkers that she “ha[d] the right narnéné
wrong color.” Id. at 136-38. Shesays shalerted DesJardin and Smith about the jole
received no responséd. at 13840.

5. DepartmeniWide Emails

In October and November 2Q0aGWwo companywide emails were sent from Uzoukwu’s
email account. Tdafirst was senih responseéo an internalmeeting announcement:

Just an FYI and updateBeing that | am a homeless and undocumented immigrant
. . . it may be difficult for me to be here by 9:30 am, as | have to leanedne
shelter (where | sleep) to do another (to eatmy oatmeal nonetheless) so to
prepare to get to my third shelter COG (where | get to spend the dayknow

how monitoring and surveillance goes.

Uzoukwu Dep. Ex. 7. Uzoukwu disputes that she sent the email. Uzoukwu DefSHé1.
acknowledges, however, that she sent the following email two weeks later

Over the past several months, someone has intentionally and osliiattempted

to turn my rather quiet, reserved life into hell. As you can gubss,id rather
upsetting, as perhaps it would be to you. In as much as the events could be
regressed, all indications point to someone here at-C&textremely “fearless”

but cowardly individual no less-which is why I'm sending this-enail.

In one instance my home was entered thraugldining room window. In another
instance my house keys were compromised from my office here atl@€delfing
both the privacy of my office and the security of my locked desk drawaard my
home entered on several occasions. One morning, | woke Wairé:to find both
my newly installed security door and front entry door open. My keyslgbs/
could not have been compromised anywhere else, short of the comgaaties
provided them.

In addition to the issue of my home being burglarized, my car leasvaadalized.
Despite these many happenings, in each instance, they doniirmegsto direct
involvement by law enforcemeribgal police action—who explain it as “an act
of intention by some disturbed individual whom | may have upset somehow”
While it’s unimaginabledt least to me, until noywto think someone at your place



of employment can totally violate your personal privacy beyondr yeork
environment—ollowing you home and everywhere else you may go, essentially
stalking you. That is/was whatim dealing with. Individuals who behave in such
cowardly ways usually have a problem and need help! They are s$iek! may
even talk about it in jest or bravado to display control/powettiigay are sick.

If these acts weren’t so violating, I'd shrugpff and keep going. But, it's beyond
the pale. Everything we have regressed, unfortunately points to CadGasking

for your assistance. If, perhaps, you have any sliver of hearsay kvént that

you come across someone displaying such “fearlesdl’ i my estimation
shameful bravado, please let me know in whatever manner you fe¢l mos
comfortable. REALLY, REALLY, REALLY, want to know. It would be great

if that peson could talk directly to mel’'m sure I'd FIND a way to laugh along

with them!

We have a long holiday weekend ahead. If any thoughts should cross yalom
this, please let me know. As the story goes, | malidmeless—-©©©, but even
the homeless have a right to not be violated! Anything you can shaperieciated!

Id. Ex. 9. Unsurpisingly, Roberts testified that a number of employees came to her with
concerns about the tenor of these emails. Roberts Dep. 41.

6. Mandatory EAP Referral

Shortly after Uzoukwulistributedthe second email, Roberts recommended to &desJ
and Smith thazoukwu be referred for mandatory EAP counselilsOF  18.A COG
memorandunexplainedthatthe organizatiomvas mandating counseling because of the two
emails Uzoukwu had recently seher failure without reasono attend a departmental meeting
ard prior inappropriate emails?l.’s Ex.17. Uzoukwuesisted the counseling referral and
maintainedhat she had been given leave the day of the meeting in queBtienEx. 18.

A memorandum fron€OG’sEAP providerdescribes Uzoukws resistancéo releasing
detailed information abouter counseling sessions to her employBt.’s Ex.19. Initially, the
EAP providerexplained to Uzoukwu that the release she was expected to signaillowid
disclosureo COG of“attendance and compliance, butcalimical or private info.” 1d. at 11.

After Uzoukwu’s first session, therovider sent Roberts a letter stating



The Consent for Release that is typically used for a Mandatory Refetrah
signed, allows the EAP to verify the following information:

e Compliance with requirement to schedule and keep appointments
e Provider treatment recommendations for [employee’s] care
e Information regarding compliance with recommended treatment.

The Consent for Release signed by Ms. Uzoukwu allows verificdtiorthe
following information only

e Compliance with requirement to schedule and keep appointments.

| cannot disclee anyfurther information, based on the Consent for Release that is
currently signed.

Id. at 7. Theproviders notesalsodetail thathe

won't agree to see [Uzoukwu] agdbecauseghe will only sign off on attendance,

and he isn’'t going to waste his time or hers when she isn’t willingotd wa the

sessions, just so he can confirm that she was there for 4 sessions cligpavtien

[the consultat] thinks [Uzoukwu] needs something beyond EAP, confirming

attendance at EAP sessions would not serve a purpose.
Id. After the providerexplairedto Roberts and Smith thhe would not schedule another
session with Uzoukwu unless she sida full release,id. at 6,Roberts and SmiteentUzoukwu
amemorandunexplainingthat she would be terminatedstie did not compljully with EAP
counselingPl.’s Ex.20. Uzoukwu then signed the full release and attendedatcegonal
sessions.Pl.’s Ex.19. After these sessiongie EAP providerinformedRobertshat he“did not
set forth recommendations for any further counseling or treataéims time’ Pl’s Ex 21.
COGthen clearedJzoukwu to return to workPl.’s Ex.22.

7. Termination

Smith voluntarily 1eftCOGin January 2008Def.’s Ex.C, Deposition of Calvin Smith

(“Smith Dep.”)at 19:9-10, 41:12-42:1 According toCOG, he was not involved in any

discussions regarding Uzoukwu’s terminatiddSOF § 24 After Smith left, Robertson

determined that two existing employees would be promotedsumeé&mith’sresponsibilities.



Def.’s Ex.D, Deposition of DavidRobertsor(“RobertsorDep.”) at 59:4-16. Robertsofurther
testified that he was concerned abBI®PP 3 financesbecause of a freeze in the amounts of
duesCOGwas receiving from membergd. at 11:14-12:17. According t&€€cOG,HSPPS was
the only department with a dedicated policy analys other departments collectively relied on
a policy analysin theorganizaion’s legal department. DSOF § 5. Robertdurstestified that
he terminated Uzoukwu'’s position as duplicative, Robertson Dep-2%:&nd she received
notice in March 2008. DSOF | 23. Robeestifiedthat five positions in total were terminated
from September 2007 to September 2008. Roberts Dep6.12

B. Procedural Background

Uzoukwu brought her initial complaint in February 2011 agad®6, Smith, Desdrdin,
Roberts, anchumerousther Defendants In that complaintshe claimed violations ofifle VI,
the Age Discrimination in Employment Act, the Americans with Dig&s Act, the Equal Pay
Act, and various state lawgudge Wilkins, who previouslyresided over this case, dismissed
the suit in February 2012bause Uzoukwu had failed téefher complaintwithin 90 days of
receiving her ght to sue letter from the EEO©p. (Feb. 28, 2012)He reconsidexd his ruling
in September 201»however after Uzoukwurequested leave to fiee second amended complaint
addingclaims under 42 U.S.& 1981. Op. (Sep. 30, 2013). She filed the reguestleave to
file the second amended compldingt as an exhibit t@ surreplyto theDefendantsmotion to
dismiss in June 2011 and agama separate motion in July 20IThe Defendantshereafter
filed anewmotion to dismiss the remaining claims, which Judge Wilkins grantexiths t
outstanding state law clainbsit denied as to the Section 1981 claims.. @pn. 21, 2014). The
Court specificallyfound that Uzoukwu’s Section 1981 afas werenotbarred by the applicable

statute of limitationdecaus@ven the latest possible date from whiclhégin countinghe



limitations period would cover the date of Uzoukwu’s terminatiwh.at 3-6. TheCourt also
rejected thédefendants’ cont&ionsthat Uzoukwu had failed to plead intentional discrimination
as required under Section 1981at Uzoukwu’s allegations did not amount to a hostile work
environmentand that her complaints constituted protected activity suffittentake out a clan
of retaliation. Id. at 6-14.

Uzoukwu’s remaining claims are for hostile work environment agamgh&ndCOG,
retaliation against Smith, DesJardin, Roberts,@0d5; and disparate treatment agaiG2G
under Section 1981. The parties have compléistbvery and th®efendarg now move for
summary judgment, asserting th#toukwu’s remaining claims are barred by the statute of
limitations, thatshe has failed toffer sufficient facts to demonstratiésparate treatmenotr a
hostile work environmengndthatshe cannot rebut tHg@efendarg’ raceneutral justification for
the alleged adverse employment actiomle Court heard argument on thefendarg’ motion
on May 7, 2015.

. Legal Standards

Summary judgment shall be grantédhe movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a ofdéte.” Fed. R. Civ. P.
56(). The movant bears the burden to demonstratalasence of a genuine issue of material

fact” in dispute Celotex Corp. v. Catretd77 U.S. 317, 32(1986). In ruling on a motion for

summary judgment, the court accepts as true the nonmovant’s @vialeth draws all reasonable

inferences in favor of the nonmoving party. Anderson v. Libertyblyoinc., 477 U.S. 242, 255

(1986). The nonmovant may not, however, rely on mere allegations or conchtatements.

Veitch v. England471 F.3d 124, 134 (D.Cir. 2006)




Section1981 protects the right ¢fia]ll persons”’to “make and enforce contragts
including ‘the enjoyment of all benefits, privileges, terms, and conditadrthe contractual
relationshig without respect to race‘To evaluate a section 1981 claim, ‘courts use the three

stepMcDonnell Douglagramework for establishing racial drémination under Title VII.”

Brown v. Sessom¥74 F.3d 1016, 1022 (D.C. Cir. 2014) (quot@arney v. Am. Uniy.151

F.3d 1090, 109293 (D.C. Cir. 1998)). A plaintiff must make oupama facie case by
establishindgthat (1) he is a member of a protected class, (2) he suffered an adversgneamplo
action, and (3) the unfavorable action gives rise to an inference afrdistion (that is, an
inference that his employer took the action because of his membershgprotected class).”

Forkkio v. Pavell, 306 F.3d 1127, 1130 (D.Cir. 2002). Likewise, aprima facie case of

retaliation requires the plaintiff to demonstrate that (1) she engagedtected activity; (2) the
employer took a materially adverse action against her; and (3) the emplol¢he adverse

action because of the employee’s protected acti@tydgeforth v. Jewell721 F.3d 661, 663

(D.C.Cir. 2013) Jones v. Wash. Time668 F.Supp.2d 53, 59 (D.D.C2009). The burden then

shifts to the employert6 articulate somelegitimate, nondiscriminatory reasador the
employment action, which the plaintiff can rebut by provingeuradpreponderance of the

evidence standard, that the employejustification is merely pretext for discrimination.”

Brown, 774 F.3d at 1023 (gting McDonnell Douglas Corp. v. Gree#l11 U.S. 792, 8604
(1973)).

1. Analyss

TheDefendant seek summary judgment as to all of Uzoukwu’s remaining claims. They
maintainthat (1) herclaims are barred by the applicalbbeif-year statute of limitationg2) she

has failed to present facts demonstrating intentional discrimm#8) her allegations do not
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amount to a hostile work environment; gddlshe cannot reb@OG’sfacially legitimate
justification for her terminationThe Court will address eh of theDefendant contentions in
turn.

A. Statute of Limitations

TheDefendans assert that Uzouwku’s claims are barred by theyear statute of
limitations that applies to pestontract formation Section 1981 claims. For the sake of clarity,
the Court will outline the dates that are relevant to this issueukyzowas terminated in March
2008. She filedher initial complainin February 2011. She then attached a proposed amended
complaint to a surreply to tHg@efendans’ motion to dismisshe initial complaintin June 2011,
raising her Section 1981 claims for the first time. Judge Wilkisrmidsedhe case in February
2012,but Uzoukwu filed a motion for reconsideration, again attaching her pespamended
comgdaint, in March 2012. The case was reinstated in September 2012, and Uzoukwu filed a
final amended complaint thaamemonth. According to thBefendars, the limitations period
shouldbe calculated back frothe first time Uzoukwu filed an amended complaint after her case
had beerismissedmeaning March 2012Because this limitations period would begist days
before Uzoukwu’s termination, several of her allegatamgsiablywould be timebarred?!
Alternatively, theDefendang contend that Uzoukws’mostrecentamended complaint controls,

which would bar the entire cas&lzoukwu rejoins thathe complaint she filed before the case

! This contention is arguably foreclosedthglaw of the case, as defendants raised an identical
argument in theisecondmotion to dismiss, which was denieBeeMem. Op. (Jan. 22, 2014)

The Court will address the merits of the isdumyever, because the Opinion denying the
defendants’ motion to dismiss did not establish the precisdldsteggeredthe statute of
limitations

11



was initially dismissed controls, and therefore most of her@mpgnt atCOG would fall within
the limitations period.

Ordinarily, claims asserteth an amended complaint relate back to the date of the
original pleading if they arose out of tbenductdescribed irthe original complaintFed. R.
Civ. P. 15(c1)(B). But “once a suit is dismissl, even if withouprejudice, ‘the tolling effect of
the filing of the suit is wiped out and the statute of limitatisrdeemed to have continued
running from whenever the cause of action accrued, without intemupyithat filing.”

Ciralsky v. CIA 355 F.3d 661, 672 (D.C. Cir. 2004) (quotiabmore v. Hendersqr227 F.3d

1009, 1011 (7th Cir. 2000))Jnder this rule,fithe order dismissing Uzoukwu’s original
complainthadremained in force and she had filed a new suit raising her SectiarclEods,

then she could ndave benefited from the earlilling of thestatute of limitations. Buhatis
not whathappened Instead,Judge Wilkins granted Uzoukwu’s motion for reconsideration and
reopened the case. By granting the motion for reconsideration, Uz@ukginal complaint

was reinstated along with its tolling effe@eeid. at 674 (remanding order of dismissal to
district court for reconsideration, which would have the effect bhgpthe statute of limitations)

(citing Estate of SoliRivera v. United Sites 993 F.2d 13 (1st Cir.1993).

While Uzoukwu’s original complaint does not include claims under Set88&1, it
raises claims based ¢ime conduct at issue in this lawsuritcluding her hiring and termination,
her performance appraisakr allggedhostile and prejudicial treatment by her supervisors, and
herdisputes witthercoworkers. Compl Feb. 16, 2011 1Y #45, 23, 33.As a result
Uzoukwu’s Section 1981 claims reldiackto the filing of her originatomplaint in February
2011. Thedur-yearlimitations periodhereforeencompasses most of the allegations underlying

her claims Some of the occurrences givinge to her claim for hostile wodnvironment
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occurred before thiemitations period, but thBefendan can be held liable for thesgents

under a continuingiolation theory. SeeNat'| R.R. Passenger Corp. v. Morg&36 U.S. 101,

118 (2002)“Given, therefore, that the incidents constituting a hostile workamment are part
of one unlawful employmerpractice, the employer may be liable for all acts that are ptriso
single claim. In order for the charge to be timely, the employee need only file a chatge wit
180 or 300 days of any act that is part of the hostile work envirorimeAtcordingly, all of
Uzoukwu's claims under Section 1981 fall within the applicable stafuimitations.

B. Intentional Discrimination

The Defendans next contend that Uzoukwu has failed to present evidence demonstrating
intentional discrimmation by her superwss. To prevail on a claim of disparate treatment or
retaliation unde6ection1981, a plaintiff musestablish that the defendaatsted with a
discriminatoy purpose, meaning that they acted “because¢hef'plaintiff s race or protected

activity. See.e.q, Personnel Adnr'v. Feeney442 U.S. 256, 279 (1979Here, he Defendans

asserthat Uzoukwu‘alleges simply that she is from Nigeria and leaves for the Gourt
conclude how any disfavored treatment she received can be linked torhetyethMot.
Summ. J. 67.

Uzoukwu haofferedevidence of more than the mere fact of her ethnicity. t&tdied
in her depositiothat Smith, her supervisor, responded to her concerns that she wasdmgieg) tr
worse than her white colleagues by explagnihat she did not have “white privilegeThe
import of Smith’s purported comment is far from obvio@nith, as an AfricasAmerican,
might well haveintendedsimply to begin arank conversation about the challenges that-non
white employee$acein the workplace Buta jurymight alsoinfer, as Uzoukwu suggesthat

the commentwasinsteadmeant tadiscouragénerfrom complaining about instances of

13



discriminationdue to COG'’s negative views of narhite employees Similarly, Uzoukwu

alleges that hesupervisordailed to act on her complaingdout conduct she considered racially

insensitiveor derogatory—such as the joke by her coworkers that she had the “right name but the

wrong color” While the Court struggledrankly, to see how Smith’s commesnand the

coworkers’ joke coulgupport an infegnce of discriminatory intent, cannot conclude with

confidenceat this stag¢hatno reasonable juror could accept Uzouwku’s interpretation of them.
Moreover, although DesJardin and Roberts testihatithey did not know Uzoukwu’s

ethnicity before she was terminated, a jury migidose not to credit this testimoattrial. As

Uzoukwu points out, her name, appearance, and accent all indicate hekfilast descent,

and defendants may not escapeility for ethnicity discrimination merely because they are

unaware of the precise natilom which a plaintiff originatesSeeSaint Francis Coll. v. Al

Khazraji 481 U.S. 604, 613 (1987)I{'fespondent on remand can prove that he was subjected to
intentional discrimination based on the fact that he was born an Atlaér than solely on the

place or nation of his origin, or his religion, he will have made matsea under § 198).. The

Court therefore finds that Uzoukwu has put fqldarely)sufficient evidencdrom which a jury

could infer that th®efendang acted with discriminatory intent

C. Hostile Work Environment

TheDefendant next maintain that Uzoukwu has not made quiraa facie case of
hostile work environment:To prevail on a hdge work environment claim, a plaintiff must
first show that he or sheas subjected taliscriminatory intimidation, ridicule, and insuthat is
‘sufficiently severe or pervasive to alter the conditions of the vVistemployment and create an

abusiveworking environment’ Ayissi-Etoh v. Fannie Maer12 F.3d 572, 577 (D.C. Cir. 2013)

(quotingHarris v. Forklift Sys Inc., 510 U.S. 17, 21 (1993))he court “looks to the totality of
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the circumstances, including the frequency of the discriminatogumbnits severity, its
offensiveness, and whethernterferes with an employee’s work performancBéloch v.

Kempthorne 550 F.3d 1191, 1201 (D.Cir. 2008) (citingFaragher v. City of Boca Ratph24

U.S. 775, 78%88 (1998)).A hostile workenvironmentlaim has both a subjective and an

objective componenHarris 510 U.S. at 21and the'objective severity of harassment should be

judged from the perspective of a reasonable person in the plaipofition, casidering all the

circumstance,” Oncale v. Sundowner Offshore Servs., |523 U.S. 7581 (1998)

Uzoukwu asserts that/idence othe followingallegedincidentsis sufficient to make out
aclaim of hostile work environmen{i) she was denied work opportunities after she comgdai
about the treatment of Gary Givens; (2) DesJardin presented hex watry negative initial
performance review, causing her significant distress; (3) SmdhUmbukwu that she lacked
“white privilege”; (4) COGrespondednadequatelyo her dispute wh the coworker who was
intimidating her and failed to respond at all to a joke by her caavsithat she had the “wrong
color”; (5) the Council required Uzoukwu to attend EAP counseling and to disclosis détzer
sessionso her employer; and (&hewas terminated. According to Uzoukwu, thesadents
were suficientto constitute “pervasive and constant abuse.” Opp’n Mot. Summ. J. 42.

Several of the incidentsf which Uzoukwu complaingannotform the basis of a hostile
work environmentlaim. The ordinary workrelatedactivities of a supervispsuch as denying
an employee work opportunities or issuing a negative performanaeatoal are not

sufficiently severer abusiveo constitute objective harassme®wann v. Office of Architect of

Capitol No. 12¢cv-01320, 2014 WL 5823450, at *7 (D.D.C. Nov. 10, 2014) (cjteng.,Wade

v. District of Columbia780 F. Supp. 2d 1, 19 (D.D.C. 2012)kewise, the mere fact that

Uzoukwuoverheardcan argument between an AfricAmerican coworker and a white
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supervisor, without knowing the context of the dispute, is noeecie ofintimidation and
ridicule directed azoukwu And Uzoukwu’s dispute with Abdul Mohammeedvho allegedly
stood too close to her and yelled at her in Rolsptgsence-is thekind of “ordinary
tribulation[] of the workplace'that desnot give rise to a hostile workplace claifaranklin v.
Potter 600 F.Supp.2d 38, 76 (D.D.C2009) (citingFaragher524 U.S at 788)

Removing these events from the equation, Uzoukueiftisvith the comment by Smith
that she lacked “white privilegeCOG’salleged failure to respond to the joke that she had “the
right name but the wrong colgrdnd the mandatory EAP counselinghese incidents are not
sufficiently severe or pervasive talter the conditions of the victim’s employment and create an
abusive working environment. Ayissi-Etoh 712 F.3d at 577Becausehree incidents over a
two year period of employment is far frdrequentthe events in question must jarticularly

se\ere to alter the conditions of Uzoukwu’s employme®eeBaloch v. Norton355 F. Supp. 2d

246, 260 (D.D.C. 2005) geverity can in essence compensate for a lack of pervasiveness, despite
the fact that isolated or occasional episodes rarely merit’rédiéihg Harris 510 U.S. at 23.

The events at issue here do not meet that standardotedabove, Smith’'s comment and the

joke regading Uzoukwu’s name and cologmain opaqueAnd the mandatory EAP counseling,
while no doubt an unphsanexperience for Uzoukwu, was not so severe as to support a hostile
work environment claim standing alonBor has Uzoukwu connected the EAP referral to her

race orethnicity. Theonly troubling aspect of the EAP referral is the possibility (haiG

threatned Uzoukwu with termination unless she allowed her counselor to m&feeaiation

about what occurred during her sessions or any diagnosis that wa$ iBatia.single incident,

2 While there is some dispute regarding the extent of the disclosuresided) Uzoukwu has
put forth evdlence that shmay have beerequired to disclose sensitive personal information
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unless it is extremely egregiowsnnot transform an ordinary workplaogo an abusive

environment.Stewart v. Evans275 F.3d 1126, 1134 (D.C. Cir. 2002) (“Except in extreme

circumstances, courts have refused to hold that one incident is so @a&weecenstitute a hostile
work environment.”).Accordingly, the Court concldes thalUzoukwu’s evidence igsufficient
to establish a hostile work environment.
D. Retaliation
To establish a retaliation claim under Section 1981, a plaintiff nost thatshe
engaged in protected activiyd that Bremployer took an advee emplgment action against

herbecause of that activityAyissi-Etoh 712 F.3d at 578 (citinelolcomb v. Powe)l433 F.3d

889, 90102 (D.C. Cir. 2006)).The Defendan do not dispute that terminating Uzoukwu was a
materially adverse action. But thagguetha Uzoukwu’s complaints were not protected activity
and that she lacks evidence of a causalbgtkveen the complaints and her terminatidhey

also contend that Uzoukwu has failed to put forth evidence to displserfRon’s justificatin

for eliminating her position

1. ProtectedActivity

“Statutorily protected activities include ‘opposing alleged dmsgratory treatment by the

employer or participating in legal efforts against the allegedinesa.” Harris v. D.C. Water &

Sewer Auth. 922 F. Supp. 2d 30, 34 (D.D.C. 2018uotingColeman v. Potomac Elec. Power

Co, 422 F. Supp. 2d 209, 212 (D.D.C. 20062v'd on other ground&91 F.3d 65 (D.C. Cir.

2015) To constitute protected activity the context of &ection1981 claim Uzoukwu must

regarding the content of the sessioB&ePl.’s Ex.19 at 7 (disclosures to employer included
“treatment recommendations for [employee’s] care” and “[iinforomategarding compliance
with recommended treatment”).
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have raised concerns related to discrimination based on her race oityettf8geHarris 922 F.
Supp. 2dcat 34 (“[T]he plaintiff must be opposing an employment practice madawfal by the
statute under which [he] has filed [his] claim of retaliatiqalterations in originalfquoting

Lemmons v. Georgetown Univ. Hosp., 431 F. Supp. 2d 76, 92 (D.D.C. 20@®jnplaints of

mistreatment, “without mentioning discrimination. [do]not constitute protected activity, even
if the employee honestly believes she is the subject of . . . disation.” Broderick v.

Donaldson437 F.3d 1226, 1232 (D.C. Cir. 2006) (citfamar v. Ind. Dep't of Transp344 F.3d

720, 72728 (7th Cir. 2003)).

Uzoukwu’s complaints were not limited to workplace issues; she gadlgitomplained
of perceived racism and prejudicl response to receiving her initial appraisal, Uzoukwu sent
DesJardin an email stating: “While | feel I've done a tremendous j&) tespite, all the
hostilities, and, now, what I've come to see as your biases and peejndinabling these actions
by coworkers, | won't make much issue of this.” She addd8there are various reasons for
termination . . . and even various methdalg when supervisors have to go to such great lengths
to create an atmosphere, such as the two of you have with me . . . theonitels racist and
prejudicial and needs to be addressed within legal protecti®fss’Ex.6 (ellipses in original).
Shetestified in her depositiothat she complained about the argun@anbngGoodwin, Givens,
and DesJardin, Uzoukwu Dep.-@6;that she told Smith she had been treated worse than he
white coworkers by Robertsomd. at 98-99;and that she had asked management to address the
alleged office joke that she had the “wrong colad, at 136-40. The Defendarg, moreover,
clearly considered these complaints to raise issues relating toWwazsulace or ethnicity
because they recommended that she co@@&G’'sEEO office. Pl.’s Ex.13. They also

discusse@mong themselvesow to respond to her complaints in a manner that could not be
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construed as retaliataryPl.’s Ex.14. In short,by complaining oprejudice ad racism by her
supervisors, Uzoukwangagedn protected activity.
2. Causation
Uzoukwu must also produce evidence to establish a causal link betweeatbeteor

activity and the employer’s later adverse actio@arney v. Am. Univ.151 F.3d 1090, 1095

(D.C. Cir. 1998).“The causal connectiommponent of th@rima faciecase may be established
by showing that the employer had knowledge of the employee’s @dtactivity, and that the

adverse personnel action took place shortly after that activitly.(quotingMitchell v. Baldrige

759 F.2d80, 86 (D.CCir. 1985))(internal quotation marks omittedsuch a temporal

connection, however, must be “very closéiamilton v. Geithner666 F.3d 1344, 1357 (D.C.

Cir. 2012). Generally, courts require the two events to have occurredsg within three or

four months of one anotheld. (citing Clark Cnty. Sch. Dist. v. Breede®32 U.S. 268273-74

(2001). Alternatively, a plaintf may establish causation through direct or circumstantial

evidence of her supervisors’ interi.g. Kilby-Robb v. DuncanNo. 1:12cv-01718, 2015 WL
106956, at *9 (D.D.C. Jan. 8, 2015).

Uzoukwudoes not provide evidence of protected activity taking place within a few
months of her terminatiorHer complaints about hamitial performance appraisatcurredn
late 20®; her conversation with Smith took place in early 2007; and the coworkeo¢okered
in September or October 2007. Thesentsaretoo temporally distant from her termination
March 20080 establisicausatioron that basis aloneBut Uzoukwu provides additional
evidence to gpport aninference that she was fired because of her complaftgsJzoukwu
points out, the memorandum mandating EAP rafegafers to the two departmenide emails

Uzoukwu sent out, as well as otharspecified“inappropriate emails Pl.’s Ex.17. Given that
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Uzoukwu complained numerous times of discriminatiopyyacould infer that these other
emailsreferred to her complaints alleging raciamd prejudice Moreover, as noted above,
although the Coui skeptical of the relevance of Smith’s comments about “white prejileg
reasonable juror migharedit Uzoukwu’s contentiothat Smith was responding negatively to
Uzoukwu’s allegations of discrimination.

Robertson’s testimony that he aloneided to terminate Uzoukwuisositionand was
unaware of her complaints does netessarilylefeat Uzoukwu’s evidence of causatighjury
may choose not toredit Robertson’s accouahd may instead credit the theory Uzoukwu
advances. Uzoukwu presents a “cat’s paw” theory of liabilitywhich onesupervisoror set of
supervisors—here SmithandDesJardir-is held liablefor an adverse employment actiopa

different indvidual within the organization-here Robertsor-when that employment action is

proximatelycaused byhose supervisors’ discriminatory condu&eeStaub v. Proctor Hosp.
131 S. Ct. 1186, 1192 (2011). SpecificallyStaul the Supreme Court endorsed the theory that
[a]nimus and responsibility for the adverse action can both be attributeud
[plaintiff's supervisor] if the adverse action is the intended coresszpiof that
agent’s discriminatory conduct. . . . And it is axiomatic under tort lzat the
exercise of judgment by the decisionmaker does not prevent the earlies agent

action (and hence the earlier agentiscriminatory animus) from being the
proximate cause of the harm.

Id. Here, Uzoukwu has put forth evidence from which a reasonable jury candtlide that her
supervisors and the headmfman resourcest COG sought to retaliate against her because of
her complaints relating to ethnicityder claimmay proceedeven thougla neutral

decisionmaker terminated heéo the extenthat a reasoanbjary could conclude that the
decisionresulted from influence exerted hgr supervisors. Indeed, although Robertson testifies
that he alone made the decisioretioninateUzoukwu’s position, he acknowledges that

“sought input” fromRobertsand DesJardin about whether to do Bmbertson Dep. 3B3.
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Accordingly, Uzoukwu has made oupama facie case of retaliation.
3. Pretext
“If the plaintiff establishes a prima facie case, the burden shifteetemployer to

produce a ‘legitimate, nondiscriminatory reason’ for its actiorkhes v. Bernank®&57 F.3d

670, 677 (D.C. Cir. 2009QquotingWiley v. Glassman511 F.3d 151, 155 (D.C. Cir. 2007)j.

the employer does so, then the court “looks to whether a reasonaldeylayinfer retaliation
from all the evidence, which includes not only the prima facie aatsal$o the evidence the
plaintiff offers to attack the employer’s proffered explanationtaction andthe plaintiff's]

evidence of retaliation.'Gaujacq v. EDF, Inc. 601 F.3d 565, 577 (D.C. Cir. 2010) (quoting

Jones 557 F.3d at 677)According to theDefendans, Uzoukwu’s positon was eliminated by
Robertson due to budget constraints and redundancies, and Robertsorkhad/ledge of
Uzoukwu's diffiaulties atCOG. Uzoukwu does not dispute that this justification, if true, would
have serve as a legitimate, nondiscriminatory reason to terminate her employrmstéad, she
asserts that theefendans’ justification is unworthy of credence.

Uzoukwuputs forward evidence that at least raises a question abfzatdingCOG’s
justification for terminating herRobertson testified that eliminating Uzoukwu’s position was
part of a larger plan to redu@OG’scosts in anticipation of lower memiséipdues. Robertson
Dep. 26-27. But Uzoukwu’s termination was one of only “two or three sjpeadtivities” that
Robertson attests were made to cut cadtat 29:8-12,and besides his polsbc testimony, the
Defendans put forth no evidence ohg planto reduce overhead in early 2008loreover,
Robertson acknowledged that splitting HSPPS into two separate groups in the wake of
Smith’s departureCOG actually added positonalbeit with a modest cost reductiold. at 47

48 (noting that the groups replacing HSPPS added an additioraifelemployee and that
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overall costs for the entire department were redbgespproximately $140,0085 a result of the
reorganizatio

Besides evidencehallengingCOG’sstated reason for her terminatidgoukwu also
advances independent evidence of retaliatory motigssdiscussed above, Uzoukwu has put
forth sufficient evidence to advance a “cat’s paw” theory of liabityich could justify ajury
finding that Uzoukwu'’s termiation wasetaliatory Although Robertson testifies that the
ultimate decision to eliminate Uzoukwu’s position was made by tomeahée‘work[ed| with
Mr. DesJardin and Imelda Roberts [and] sought input and discussetie decisiorwith them
Robertson Dep. 31+4. And a severabointsthroughout Uzoukwu’s disputes with her
supervisors, thesuggested that Robertson should be made aware of her compRiiist&xs.
14, 24 A jury could reasonably conclud®m this evidence, taken togeth#rat the decision to
terminde Uzoukwu was in fact made because of her compjamtsugh the influence of her
supervisors on Robertson’s decision.

IV. Conclusion

For thereasons stated above, the Court gifint the Defendants’ motion for summary
judgmentas toUzoukwu'’s claim of hetile work environmenbut deny the Bfendants’ motion
as to her claims dfisparate treatment ametaliation. An Order accompanies this Memorandum

Opinion.

(ool L. lopern—

CHRISTOPHER R. COOPER
United States District Judge

Date: September 18, 2015
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