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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SHARON M. HARRISON,
Plaintiff,

V. Civil Action No. 11-420 (CKK)

OFFICE OF THE ARCHITECT OF THE
CAPITOL,

Defendant.

MEMORANDUM OPINION
(October 9, 2013)

Plaintiff Sharon Harrison, an employee off@®ant the Office of the Architect of the
Capitol, filed suit alleging the Defendant sulgetthe Plaintiff to a hostile work environment
and retaliated against the Plaintiff for engagiin protected activityjn violation of the
Congressional Accountability Act, 2 U.S.C. 8§ 13€tlseq. Presently before the Court is the
Defendant’s Motion to Dismiss, or in thalternative, for Summary Judgment. Upon
consideration of the pleadingshe relevant legal authoritieand the record as a whole, the
Court finds no reasonable jurpuld conclude that the Defendaetaliated against the Plaintiff
because of the Plaintiff’'s protected activity, tbat the Defendant subjected the Plaintiff to a
hostile work environment. Accordinglihe Defendant’s motion is GRANTED.

I. BACKGROUND

A. Chain of Command

! The Court’s decision is based on the re@wzd whole, but the Court’s analysis focused
on the following documents, listed in chronologioadier of filing: Def.’s Mot to Dismiss or in
the Alternative. for Summ. J. (“Def.’s Mot.”EECF No. [10]; Pl.’s Oppi to Def.’s Mot. to
Dismiss or in the Alternative for Summ. J., ECF No. [24]; Def.’s Reply in Support of Mot. to
Dismiss or in the Alternative for Summ. J., ECF No. [21].
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This action is the third of three lawsuittedl in this Court by the Plaintiff challenging
various aspects of her employment with the Ddéat. The Plaintiff has been employed in the
Training and Employee DevelopnteéBranch of the Human Capital Management Division of the
Architect of the Capitol since 2061Def.’s Stmt.  £. The Plaintiff is currently employed as a
human resources specialist at the GS-12 levdl. Between 2004 and September 2009, the
Plaintiff reported to $phen Hayleck, the Chief of the Training Brandharrison v. Office of
the Architect of the CapitgtHarrison I’), --- F. Supp. 2d ---, 2013 WL 4676110, at *1 (D.D.C.
Sept. 1, 2013).

Following Mr. Hayleck’s dep#ure from the Defendant in September 2009, Laurie Drake
and Amy Heslep rotated in the tocan of Acting Chief of the Traimg Branch. Def.’s Stmt. 2.
The Chief of the Training Branch isetPlaintiff's first-line supervisor.SeeHarrison 1, 2013
WL 4676110, at *1. Ms. Drake, at the time arikan Resources Specialist, worked for the
Capitol Visitor Center, a division of the Architeaftthe Capitol. Drake Decl. J 1. Ms. Heslep,
also a Human Resources Specialist, worked inTtiaing Branch with the Plaintiff. Heslep
Decl. 1 1. Ms. Heslep served as acting Chiefafgproximately six weeks in October and early
November 2009.1d. 2. During this time, Ms. Heslemnferred with Ms. Drake regarding
management of the Training DivisionHarrison v. Office of the Architect of the Capitol
(“Harrison 1I"), --- F. Supp. 2d ---, 2013 WI5302666 at, *1 (D.D.C. Sept. 22, 2013Ms.

Drake became acting Chief in November 2009, and retained theoposiitil March 2010.

2 As the name and organizational struciiréhe Human Resources division where the
Plaintiff is employed has changed over time, @ourt shall employ the terminology the parties
use in their briefs, as theoGrt has done in prior opinions.

% The Court shall refer to Bendant’s Statement of Materighcts (“Defs.” Stmt.”), ECF
No. [10-2], or diredy to the record.



Drake Decl. 1 2. Ms. Drake conferred with Niteslep regarding management of the Training
division during Ms. Drake’senure as acting Chietdarrison I, 2013 WL 5302666, at *1. Ms.
Heslep then served as acting Chief for six tolaial weeks, from March until May 2010. Heslep
Decl. § 2. Thus, between ©@ber 2009 and May 2010, Ms. HeslepMs. Drake served as the
Plaintiff’s first-line supervisor.

B. FactualBackground

The Court detailed the events preceding the Plaintiff's initial lawsuit irHHreison |
and Il decisions. In short, following two “inc@hts” involving Mr. Hayleck in August and
September 2008, the Plaintiff took extended ¢ée&rom her position on September 30, 2008.
Harrison |, 2013 WL 4676110, at *1-2. The Plaintiff returned to work on February 19, 2009, but
was temporarily detailed to a different divismithin the Human Capital Management Division.
Id. at *3. In May, the Plaintiff was informedather temporary detail would end in June 2009.
Id. At that time, the Plaintiff was reassignedti@ Training Branch, budid not return to the
physical office for the Training Branchd. Rather, the Plaintiff worked for the Training Branch
from a private office in another part of the buildinigl. Following Mr. Haykck’s departure in
September 2009, the Plaintiff returned to the main Training Branch Oftice.

Preceding the Plaintiff's lawsuit idarrison I, the Plaintiff submitted seven requests for
counseling between February 2009, and April 28, 2010, in der to commence proceedings
pursuant to the Congressional odeintability Act against the Defendant for various alleged
hostile work environment and retaliation claim$darrison 1, 2013 WL 5302666, at *2-4.
During that period, on October 29, 2009, Ms. Heslag another employee within the Training
Branch searched the Plaintiff's coat pockettle Plaintiff's absere and removed a digital
recorder.Id. at *4-5. Since the Plaintiff destroyed tHigjital recorder durig the proceedings in
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Harrison Il, the Court found the Defendant was entitlednoadverse inference that the Plaintiff
was surreptitiously recording her co-worketd. at *11. Also during that period, on March 8,
2010, Ms. Drake issued a proposed reprimand e¢oRlfaintiff regarding several instances in
which the Plaintiff was delinqu in completing her work; however, the proposed reprimand
was ultimately withdrawn.Id. at *6. In addition, on March 29, 2010, Ms. Heslep issued a
“Performance Improvement Plan” or “PIP” fahe Plaintiff due todeficiencies in her
performance over the review periottl. The Plaintiff took extended sick leave the day after the
PIP was issued and, therefore, the PIP was withdrddin.The PIP was never reinstated once
the Plaintiff returned to work.ld. Finally, in early March 2010, Ms. Heslep and Ms. Drake
approached the Information Security Divisiof the Architect of the Capitol in order to
determine the protocol for obtaining authorizetess to an employee’s email “just in case there
was an occasion for an extended abseor a period of time like that.Ild. at *7. Someone
subsequently sent an anonymous letter to the Plaintiff's home address, alleging that on March 3,
2010, Ms. Drake and Ms. Heslepquired “how it would be possiblto gain access to Sharon
Harrison’s (your) computer to sadiat she (you) is doing on it.Id.

The Plaintiff subsequently contacted th#i€ of the InspectoGeneral (“OIG”) about
the anonymous letter and OIG conducted an invegiiganto the letter and its allegations. As
part of the investigation, OIG interviewed Mdeslep regarding the March 3 conversatidah,;
Heslep Decl. 1 9. Ms. Heslegmained during the interview thahe and Ms. Drake approached
the Information Security Division because trsesspected someone else was doing the Plaintiff's
work, but after speaking with the Division decided not to pursue the issue unless there was
another incident that led the supervisors tlielse someone else was completing the Plaintiff's

work. Id.



The Plaintiff again took extendesick leave orMarch 30, 2010.1d. In early April, Ms.
Heslep submitted a written request for access t®@khiatiff's email in order to complete certain
training requests that were outstandingewithe Plaintiff left on sick leavdd. The request was
approved and Ms. Heslep was provided access to the Plaintiff’'s Outlook danail.

The event forming the foundation of the Btdf's current complant occurred several
weeks after the Plaintiff retued to work on June 22, 2010, when the Plaintiff contacted the OIG
via email to inquire about the status of the Olf@igestigation of her complaints. Def.’s Stmt.
11-12. Senior Agent James Wilson of the Ol&pmnded to the Plaintiff by email and informed
the Plaintiff that the inv&igation was “still ongoing.”1d. at  13. Agent Wilson copied the
Plaintiff's supervisor, Ms. Heslep, in his re@ynail to the Plaintiff although Ms. Heslep had not
initially been included in the email exchangtd. Included in Agent Wilson’s July 6, 2010,
email were previous email exchanges betw&@ and the Plaintiff inwhich an OIG agent
requested to “come by and get the original ledteat envelope” that the &htiff received. Pl.’s
Ex. 22-2 (Copy of Email Ex. 2).

C. District Court Proceedings

The Plaintiff filed the complaint itdarrison | on July 23, 2009, alleging the Defendant
subjected the Plaintiff to a hostile work emriment based on her gender, her opposition to
violations of the Occupational Safety and Hea\ct of 1970, her exercise of rights under the
Family and Medical Leave Act, dnn retaliation for protectedctivity. Following discovery,
the Court granted summary judgment in favor of the Defendant on all co8ets.generally
Harrison |, 2013 WL 4676110. The Plaifitfiled the complaint inHarrison Il on August 31,
2010, alleging the Defendant unlawfully retaliatagainst the Plaintiff for the Plaintiff's
protected activities under the Coagsional Accountability Act. Specifically, the complaint
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alleged that the search of the Plaintiff's ¢codite Defendant’'s violatn of Procedural Rule
2.03(m) when processing one of the Plé#istiRequests for Counseling; the March 8, 2010,
proposed reprimand; the isswce of the March 29, 2010, Performance Improvement Plan; and
the March 3, 2010, inquiry by Ms. Drake and Mkeslep regarding the protocol for accessing
the Plaintiff's email each constituted unlawful retaliation for the Plaintiff's protected activities.
The complaint also alleged the Defendant subjettedPlaintiff to a retaliatory hostile work
environment. Following discovery, the Court granted summary judgment in favor of the
Defendant on all countsSee generally Harrison,|IR013 WL 5302666.

The Plaintiff filed the present action on A26, 2011. The Complaint sets forth three
claims. Count | alleges thatelJuly 6, 2010, email sehy OIG Agent Wilson to the Plaintiff in
which Plaintiff’'s supervisor, MdHeslep, was copied was unlawful retaliation for the Plaintiff's
protected activities under the Coagsional Accountability Actld. {{ 66-71. Count Il asserts
that the July 6, 2010, email “foreclosed and degatiwlaintiff of the use of the Office of the
Inspector General” and was unlawful retabatifor the Plaintiff's potected activitiesId. §{ 72-

77. As Count Il only enumerates a specific adwvezffect of the alleged retaliation and is
otherwise based on the identicattizal predicate and cause otian as Count I, the Court is
unable to distinguish the two counts and, accorglirngéats the counts as one retaliation claim.
Finally, in Count Ill of the Complaint, the Pidiff alleges the Defendant subjected her to a
retaliatory hostile work environmentd. 1 78-82.

[I. LEGAL STANDARD

Although styled in the alternge as a motion to dismiss for failure to state a claim
pursuant to Rule 12(b)(6) of the Federal Rae€ivil Procedure, Defendant's motion turns upon
consideration of materials, notaldgclarations, that are outside tscope of the pleadings. Both
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parties effectively treat the motion as one fanmary judgment. Indeed, the Plaintiff relies on
materials that are outside the scope of the ptgadn her Opposition. Accordingly, the Court
shall treat the motion solely as one for summary judgment.

Furthermore, although the Plaintiff filed a Mati for Relief Pursuant to Federal Rule of
Civil Procedure 56(ff, the Court denied the Motion on theskmthat it did not identify the
discovery the Plaintiff wanted ith any measure of specificity, nor did it articulate a plan for
obtaining the discovery or explaivhy the discovery would be essahto justify the Plaintiff's
opposition. Therefore, the Coudaches the merits of the f2adant’s Motion for Summary
Judgment even though the partied dot engage in discovery.

“The court shall grant summajudgment if the movanth®ws that there is no genuine
dispute as to any material faatd the movant is entitled to jutignt as a matter of law.” Fed.
R. Civ. P. 56(a).

A party asserting that a facannot be or is genuinetlisputed must support the
assertion by:

(A) citing to particular parts ofmaterials in the record, including
depositions, documents, electroglly stored information,
affidavits or declarations, stimtions (including those made for
purposes of the motion only), adsions, interrogaty answers,
or other materials); or

(B) showing that the materials atelo not establisthe absence or

presence of a genuine dispute, that an adverse party cannot

produce admissible evidence to support the fact.
Fed. R. Civ. P. 56(c)(1). “If party fails to properly support aassertion of fact or fails to
properly address another party’sadion of fact as required Bule 56(c), the court may . . .

consider the fact undisputedrfpurposes of the motion.” FedR. Civ. P. 56(e). When

considering a motion for summary judgment, tbart may not make credibility determinations

* Rule 56(d) was formerlglesignated as Rule 56(f).
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or weigh the evidence; the evidence must belyaed in the light most favorable to the
nonmoving party, with all justifiablenferences drawn in her favoAnderson v. Liberty Lobby,
Inc,, 477 U.S. 242, 255 (1986). “If material fachre at issue, pthough undisputed, are
susceptible to divergent inferencesmsoary judgment is not available.Moore v. Hartman
571 F.3d 62, 66 (D.C. Cir. 2009) (citation omitted).

The moving party bears the lblen of demonstrating the albse of a genuine issue of
material fact. Celotex Corp. v. Catretd77 U.S. 317, 322 (1986). The mere existence of a
factual dispute, by itself, is inficient to bar summary judgmenSee Liberty Lobhy77 U.S.
at 248. “Only disputesver facts that might affect the come of the suitinder the governing
law will properly preclude the entry of summary judgmend’ For a dispute about a material
fact to be “genuine,” there must be sufficientréskible evidence that @asonable trier of fact
could find for the nonmoving partyid. The adverse party must “dore than simply show that
there is some metaphysical doalstto the material facts.Matsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986). Conclusory asses offered without any factual basis
in the record cannot criaa genuine disputeSee Ass’n of Flight Attendants—CWA v. U.S. Dep't
of Transp, 564 F.3d 462, 465-66 (D.C. Cir. 2009).

[11. DISCUSSION

A. Count | & II: Retaliation Claim

The Congressional Accountability Act of 198%tended the protections of Title VII of
the Civil Rights Act of 1964, 42 U.S.C. 8§ 2000e &t.sto employees of the legislative branch. 2
U.S.C. § 1302(a)(2). The Aalso contains its own antgtaliation provision making it

unlawful for an employing office to intimidatégke reprisal agast, or otherwise

discriminate against, any covered employee because the covered employee has

opposed any practice made unlawful by tbispter, or because the covered
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employee has initiated proceedings, madeharge, or testified, assisted, or
participated in any manner in a hearior other proceeding under this chapter.

Id. 8§ 1317(a). Claims arising under this prosrsiare analyzed under the same framework as
Title VII retaliation cases.Timmons v. U.S. Capitol Police BdQ7 F. Supp. 2d 8, 11 (D.D.C.
2005); Herbert v. Architect of the Capitof66 F. Supp. 2d 59, 74 n.13 (D.D.C. 201Tyrner

v. U.S. Capitol Police Bd:;- F. Supp. 2d ---, 2013 WL 5428771, at *4 (D.D.C. Sept. 30, 2013).
Thus, retaliation claims based oimcumstantial evidence, like the Plaintiffs’ claims, trigger the
burden-shifting framework set forth iklcDonnell Douglas v. Greemd11l U.S. 792 (1973).
Jones v. Bernank&57 F.3d 670, 677 (D.C. Cir. 2009). Undeais framework, “a plaintiff must
first establish a prima facie case of retaliatlmn showing (1) that he engaged in statutorily
protected activity; (2) that heuffered a materially adverse action by his employer; and (3) that a
causal link connects the two.ld. “If the plaintiff establishes a prima facie case, the burden
shifts to the employer to produce a legitimatendiscriminatory reasdior its actions.” Id. If

the employer proffers a non-discriminatory extion for the conduct at issue, the burden-
shifting framework “disappears,” and the Courdks to whether a reasdsa jury could infer .

. retaliation from all the evidence, whictcindes not only the prima facie case but also the
evidence the plaintiff offers to attack the empltyeroffered explanation for its action and other
evidence of retaliation.’ld. (citation omitted).

The Plaintiff's retaliation clan rests solely on OIG Agent Wilson’s act of copying the
Plaintiff's supervisor, Ms. Heslepn his reply to the Plaintif§ email inquiring about the status
of OIG’s investigation into her complaints. defendant does not giste that the Plaintiff
engaged in protected activity for purposes of the Congressional Accountability Act. The dispute
between the parties rests prihaon whether the action atsge was materially adverse.

Materially adverse action would dissufide reasonable worker from making or
9



supporting a charge of discrimination.ypically, a materially adverse action in
the workplace involves a significant charigeemployment stats, such as hiring,

firing, failing to promote, reasgnment with significantly different

responsibilities, or a dec@i causing significant changebenefits. Such actions
demonstrate an objectively tangible harm.

Bridgeforth v. Jewell721 F.3d 661, 663 (D.C. Cir. 2013)té&tions omitted). While the
Plaintiff in her complaint makes the conclusassertion that Agent Wilson’s July 6, 2010, email
“foreclosed and deprived” her “afse of the Office of Inspector Geral,” the facts, viewed in
the light most favorable to the Plaintiff, fall shof the material adversity standard. According
to Ms. Heslep’s declaration, on April 8, 2010 — approximately three months prior to receiving
Agent Wilson’s email — Ms. Heslep was informggthe OIG of the allegens the Plaintiff had
made against her with respdoct her March 3, 2010, request to access the Plaintiff's email
account. Heslep Decl. 1 9. Ms. Heslep was aisaviewed by the OIG on that date about the
nature of her Matt 3, 2010, request.ld. Consequently, Ms. Heslep already knew of the
Plaintiff's role in the OIG investigation wheshe received Agent Wilson’s July 6, 2010, email.

In copying Ms. Heslep in his p& to the Plaintiff's July 6, 2010, email, Agent Wilson did not
provide Ms. Heslep or any other party any information of which they were not already informed.
Contrary to the Plaintiff's claim, the extendenhail exchange included in Agent Wilson’s July

6, 2010, email did not provide information abouw tinidentified witness to Ms. Heslep’s email
request or the anonymous letter the Plaintiff received about the re@eestl.’s Ex. 22-2 (Copy

of Email Ex. 2). The email exchange only umbd a vague request by an OIG agent to “come
by and get the original lettand envelope you receivedld. In any event, Agent Wilson’s July

6, 2010, email did not provide any informatiorhet than what a reasonable employee could
have assumed would be providedhe person implicated in heomplaint of misconduct. This

is especially true given the Piff did not submit a general coraint, but a specific complaint
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alleging that her supervisor requested acdesser specific email account. A reasonable
employee could have predicted that, as the taxiggtich a complaint, the employee’s supervisor
would be informed about the nature of twenplaint and the specific party involved.

Moreover, the Plaintiff does not allegeathOIG stopped its investigation of her
complaint or refused to investite any other claims she has matleleed, the OIG continued its
investigation and issued a formal Repair Investigation on September 2, 2018eePl.’s Ex. 6
(Office of Inspector General, Architect of the Capitol, Report of Investigation, OIG-1-10-05) at
1. The Plaintiff also does not allege that Mieslep or any other supgsor took any action
against her since finding oubaut the complaint from Agent Wilson’s July 6, 2010 email.
Accordingly, as no reasonable employee would fhrel email materially adverse as a matter of
law, the Defendant is entitled 8ummary Judgment on Count I/11.

B. Count lll: Retaliatory Hostile Work Environment Claim

The Plaintiff alleges in Count Il that the events at issudarrison | andll and Count
I/ll constituted a retaliatory hostile work emmment. In this circuit, a hostile work
environment may amount totadiation under Title VII.Hussain v. Nicholsqm35 F.3d 359, 366
(D.C. Cir. 2006). When the alleged harassethis employee’s supervisor, the employer is
vicariously liable to the employed=aragher v. City of Boca Ratp824 U.S. 775, 807 (1998).
To establish a prima facie Title VII hostile wogkvironment claim, the Plaintiff must show: (1)

she was a member of a protected class; @w&s subjected to unweime harassment; (3) the

> However, “[w]hen no tangible employmentiactis taken,” the employer may raise an
affirmative defense comprised of two elemef{a) that the employeexercised reasonable care
to prevent and correct promptly any sexuallyasaing behavior, and )lhat the plaintiff
employee unreasonably failed to take advantagany preventive ocorrective @portunities
provided by the employer do avoid harm otherwise.Faragher v. City of Boca Ratp®24
U.S. 775, 807 (1998).
11



harassment occurred because of her protected status; and (4) the harassment had the effect of
unreasonably interfering with the plaintiff's tkoperformance and creating an intimidating,
hostile, or offensive working environmengee Davis v. Coastal Int'l Sec., In275 F.3d 1119,

1122-23 (D.C. Cir. 2002)Curry v. District of Columbial95 F.3d 654, 660 (D.C. Cir. 1999).

The fourth element is the focus of thefendant’s motion for summary judgment.

A workplace becomes “hostile” for purposes of Title VII only if the allegedly offensive
conduct “permeate[s] [the workplkecwith discriminatory [or retatory] intimidation, ridicule,
and insult, that is sufficiently severe orryasive to alter the conditions of the victim's
employment and create an abusive working environmédrris v. Forklift Sys., In¢.510 U.S.
17, 21-22 (1993) (citation omitted). This refard has both objeg® and subjective
components: the work environment must be om& a reasonable person in the plaintiff's
position would find hostile or abusive, and the i must actually perceive the environment
to be hostile or abusiveld. The objective prong qaires the Court to evaluate the “the totality
of the circumstances, including the frequencythd discriminatory conduct, its severity, its
offensiveness, and whether it interfenggh an employee’s work performance.Baloch v.
Kempthorne550 F.3d 1191, 1201 (D.C. Cir. 2008) (citirgragher, 524 U.S. at 787-88). “[A]
few isolated incidents of offensive condaict not amount to actionable harassmei8téwart v.
Evans 275 F.3d 1126, 1134 (D.C. Cir. 2002).

The Plaintiff argues the events at issuedarrison | andll and discussed in Count I/1l
constituted a retaliatory hostilgork environment. The Cougranted summary judgment in
favor of the Defendant iRrlarrison | in relevant part becauseettlaintiff failed to produce any
evidence that the events at issugemmotivated by a retaliatory animuslarrison I, 2013 WL
4666110, at *5-8. InHarrison Il, the Court granted summagjudgment in favor of the
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Defendant in part because the Plaintiff faileghtoduce sufficient evidence that the search of the
Plaintiff’'s coat or issuance of the performamegrovement plan were motivated by retaliatory
animus. Harrison 1l, 2013 WL 5302666, at *16In addition, the Court held that no reasonable
juror could conclude the Plaintiff's re-assignment to the Training Branch; the Plaintiff being
instructed not to bring a recording device to work when (per the adverse inference) she was
surreptitiously recording her co-workers; thenon technical violation of Procedural Rule
2.03(m) when processing onetbe Plaintiff’'s Requests for Couglghg; the withdrawn proposal
to reprimand the Plaintiff, and the inquiry by Mdeslep and Ms. Drake #&s the procedure for
obtaining access to the Plaintift®@mputer, even when considered as a whole, was sufficiently
severe or pervasive such that it altered the itiond of the Plaintiffs employment and created
an abusive working environment.ld. at *17. The addition oAgent Wilson’s July 6, 2010,
email does not turn this string of sporadieets, spread out over time, and involving five
separate supervisors and a différdivision of the Defendant into a hostile work environment.
As discussed above, Agent Wilson’s email did olojectively and tangiblalter the Plaintiff's
employment because the email did not revealiafoymation to Ms. Heslep about the Plaintiff’s
complaint to the OIG that Ms. Heslep did nataldy know from having beenterviewed as part
of OIG’s investigation into the Plaintiff's oaplaints. Moreover, a reasonable employee would
expect her identity and role amcomplaint — especially a complaint alleging that a supervisor had
requested to search a specific employee’s emaiNould be revealed to the target of the
complaint as part of the complaint’s investigation.
V. CONCLUSION

For the foregoing reasons, the Court finds Brefendant is entitled to summary judgment

on all counts. The Plaintiff failed to profferfBoient evidence from which a reasonably jury
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could conclude that OIG Agent Wilson’s act opying the Plaintiff's sup®isor, Ms. Heslep, in

his reply to the Plaintiff's enilainquiring about the status of OIG’s investigation into her
complaint was a materially adverse action forpoges of a retaliation claim. Furthermore, no
reasonable jury could conclude that the purportedly hostile actions, viewed as a whole, were
sufficiently severe or pervasive so as to creafeostile work environment. Accordingly, the
Defendant’s [10] Motion for Summary Judgment is GRANTED.

An appropriate Order accompanies this Memorandum Opinion.

s/
COLLEEN KOLLAR-KOTELLY
UNITED STATESDISTRICT JUDGE
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