NATIONAL SECURITY COUNSELORS v. CENTRAL INTELLIGENCE AGENCY Doc. 38

UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL SECURITY COUNSELORS

Plaintiff,
Civil Action Nos. 11-443, 11-444,
2 11-445 (BAH)

CENTRAL INTELLIGENCE AGENCY, et Judge Beryl AHowell
al.,

Defendans.

MEMORANDUM OPINION

The paintiff, National Security Counselors (“NSCHrings three related actions against
six federal intelligence and defense agencies, claiming numerous vislafitre Freedom of
Information Act (“FOIA”), 5 U.S.C. 8§ 55Zt seq. and the Administrative Procedure Act
(“APA"), 5 U.S.C. 8§ 701et seq.and seekingeclaratory andéhjunctive relief under the FOIA,
the APA, the Declaratory Judgment Act, 28 U.S.C. § 2201, the Mandamus Act, 28 U.S.C.
§ 1361, and the All Writs Act, 28 U.S.C. 8§ 1650he gravamen of thglaintiff's claims is that
these intelligence and defense agenreipsncipally the Central Intelligence Agency (“CIAS
have improperly handletthe plaintiffs requests foa variety ofinformationunder the FOIA.
Although this allegedly improper agency behavétatesto a number of specific FOIA requests
made to the defendantshis manifestechore broadlyn a series of what the plaintiff alleges to
be policies, practices, or standard operating procedures (“p0RBe CIAthat constitute
ongoing violations of the FOIA or the APAIn essence, the plaintiff alleges a series of policies

or practicesy the ClAthat have endeavoraystematicallyo extinguish FOIA requests at their

! Although the CIA has a number of-defendants in No. 1445, the motions being decided in this opinion only
relate to claims against the CIA.
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inception, before the agency’s duty to search or make withholding decisions arettigger
before the agency must provide administrative remedietheir totality, the allegations in these
related actions paint a picturetbe CIA’sdesireto minimize the substance its internal,
administrativeconsideratiorof FOIA requets by crafting mechanisms that linfROIA
requestersaccess tesuch consideration, which in turn iastedthe mettle, commitmenand
resources of requestdiise the plaintiff. The primary questigresentedy the CIA’'s motions
to dismiss the policpr-practice claims in all three actiorsswhether such mechanisms are
permitted by the FOIA.
I BACKGROUND

The plaintiff in these related actions is a-fartprofit organization located in Arlington,
Virginia, whichwaschartered irduly 2009y an attorney named Kelly McClanakfan
According to its website\SC performs four primary functions: (1) “to lawfully acquire from
the government material related to national security matters and distributieatoblic;
(2) “to use this material in the creation of original publications discussing thectes
subjects”; (3) to advocate for intelligent reform in the national security and information and
privacy arenas”; and (4) “to provide a lawst alterative to certain deserving clients involved
in security law or information and privacy lawkated proceedings.SeeNAT’L SEC.

COUNSELORS http://nationalsecuritylaw.ordlast visitedOct. 17, 2012).To achieve these

2 Compl. 118, 11,Nat’| Sec. Counselors v. CKANSC I), No. 11443 (Feb. 28, 2011)Because this opinion
addresses the claims in three separate actions brought by the same ftaiptifiposes of organizational clarity
only, the Court will refer to each case in sHorin as follows: No. 1443 will be referred to as “NSC I,” No. 11
444 as “NSC II,” and No. 1445 as “NSC Ill.” Additionally, for the same reasons, the Court efirto court
filings in each case with a numerical prefix that corresponds to eachO@sal Number. For example, the
plaintiff's memorandum in opposition to the defendant’s partial motiatigmiss in No. 1-444 will be referred to,
for citation purposes only, as “Pl.’s 444 Opp’'n.”



functions, the plaintiff frequently requests information under the FOIA from govent
agencies in the defense and intelligence settors.

The instanfctions involve challenges to both specific denials of records as well as
overarching policies and practices of the CIA that are allegeidiate the FOIA.TheCIA’s
motions to dismiss currently pending before the Court, however, deal almosiweiglugth the
overarching policies and practices alleged by the plaintiff. At issue anectaeparate alleged
policies or practices of the £] which the plaintiff claims are contrary to the C$Aduties under
the FOIA. Specifically the plaintiff alleges that the CIA hpslicies or practices of

1. Refusing to recognize assignments of rights in FOIA requests (“AssidrahRights
Policy”). See Compl.f119-22NSC |

2. Refusing to process requests for “aggregate datg,’adatabase listingf FOIA
requests by fee category (“Aggregate Data PolicggeFAC 12-16,NSC Il

3. Refusing to allow requesters the right of administrative appeal thieanFOIA
requests are deemed improg&dministrative Appeals Policy”).SeeFAC 127
31,NSC Il

4. Applying an overbroad definition of the “reasonably describes” requirement
containedn 5 U.S.C. 8§ 552Z)(3)(A) (“Reasonably Describe Policy"peeFAC
1957-61,NSC 1L

5. Failing to follow the requirement in 32 C.F.R. § 1900.12 that, if a FOIA request is
deemed improper, the agency must “work with, and offer suggestions to, the potential
requester in order to define a request properly” (“Work With Policg§eFAC
1972—77NSC Il

6. Imposing the date of the CIA’s response letter to a requester as-iié date on all
FOIA requesstearche¢*Cut-Off Date Policy”). SeeFAC {1112-115NSC IL

7. Applying a blanket exemption to all information pertaining to the CIA’s procgsHi
FOIA and Privacy Act requests (“Blanket Processing NBtesmption Policy”). See
FAC 1933-37,NSC Il

3 See, e.gFirst Am. Compl. (“FAC”) 11 15, 19, 30at'| Sec. Counselors v. CANSC I'), No. 11-444 (Mar. 21,
2011), ECF No. 6; First Am. Compl. (“FAC") 1B, 80, 97Nat’l Sec. Counselors v. CIANSC II'), No. 11-445
(Mar. 21, 2011), ECF No. 7; Pl.’s Opp’nBef.’s Partial Mot. Dismiss (“Pl.’'s 444 Opp”) at 18,NSC I ECF No.
17.



8. Applying a blanket exemption to all FOIA and Privacst Aeference materiale.q,
training handbooks, manuals, guidelines) (“Blanket Reference Materiald&oam
Policy”). SeeFAC 1179-81,NSC Il

9. Categorically issuingslomarresponses to requests for information pertaining to
FOIA and Mandatory Declassification Review requests referred to the YCoéhbr
agencies (GlomarResponse Policy”)SeeFAC 1194-98 NSC lll.

10.Refusing to provide estimated dates of completion fdAR®quests (Non-
Provision of Completioate Policy”). SeeFAC 1100-107NSC lll.

11.Refusing to identify records withheld in their entirety during the administratage
of FOIA processing (“Withheld DocumeNn+-Identification Policy”). SeeFAC
19118-122NSC Il

12.Invoking FOIA exemptions on a document level without indicating which exemptions

apply to particular redactions at the administrative stage of FOIA processing
(“Documenttevel Exemption Policy”). SeeFAC 1128—-133NSC Il

The Court willfirst discusghe factual allegations related to each of these purported
policies or practices before discussing the legal issues presenteddipth@artialmotions to

dismiss.

A. Assignment of Rights Policy

The plaintiff complains that th€lA refuses to recognize the assignment of rights related
to FOIA requests-an assignment necessitated in this particular case by Mr. McClanahan’s
change in employmen®rior to chartering NSC, Mr. McClanahan served as the Director of
FOIA Operations atraother notfor-profit organization called the James Madison Project
(“JMP”).* According to the plaintiff, it shares with JMP “virtually all the same purpasds
interests,” except that NSC represents clients and JMP doeSewR|.’s 443 Opp’n at 25.

Indeed, JMP’s stated mission is to “promote government accountability and thioredéic
secrecy, as well as to educate the public on issues relating to intelligenaiandl security

through means of research, advocacy and the disseminationraiatifin” SeeJAMES

“Pl.’s Opp’n toDef.’s Mot. Dismiss (“Pl.’s 443 Opp’n”) at-8B, NSC | ECF No. 12.



MADISON PROJECT http://www.jamesmadisonproject.ofigst visitedOct. 17 2012). On April
10, 2008, JMP submitted a FOIA request to the CIA for eleven articles originallglpedbiin
the CIA inthouse journabtudies in IntelligenceCompl. 1 6NSC | On May 14, 2008, the CIA
acknowledged receipt of IMP’s request and notified JMP that no fees would bechfsebse
request.ld. 1 7. On February 27, 2009, the CIA released ten of the articles requested by JMP.
Four articles wer released in full and six were released with redactions under FOIA Exemptions
1,2, and 3. On April 13, 2009, JMP administratively appealed the CIA’s invocation of these
exemptions.Id. 118-9.

Several months after the administrative appeal of the wldivtg decisions was filed, on
July 31, 2009, Mr. McClanahan left JMP to charter NSC and serve as its ExecutierDigkc
1 11. Because the request for t8audies in Intelligencarticles were a “pet project[]” of Mr.
McClanahan'sseePl.’s 4430pp’n at 25, on October 7, 20QBVIP notified the CIA that it was
assigning all rights, benefits and interests in that request to NSC, includinghthte fpursue
any administrative or legal methods at [NSC’s] disposal” relative to thissegune also
“surrendering any claims it may have” with respect to this requesgx. Q at 1, ECF No. 12-
18; Compl.  12NSC | While the administrative appeal of the exemptions claimed on the
Studies in Intelligencarticles was pending, the plaintiff sent tideto the CIA on May 25,
2010, requesting that the appeal be amended to include a challenge to a redaction in one of the
articles since the agency had not claimed an exemption for this redactidhe aadactiorhad
been omitted from the original appe&ompl. § 13NSC | Prior to sending this letter, the
plaintiff had begun to suspect that the CIA was refusing to recognize JMRjsrassit of rights
(the “Assignment”) andthe plaintiffthereforerequested assistance from the CIA’s Office of

Govermment Information Services (“OGIS”) to clarify the CIA’s position on theigasent. Id.



1 14. The OGIS responded to the plaintiff on June 8, 2010, after consulting with the CIA’s
Office of General Counsel (“OGC”), informirte plaintiffthat it was theCIA’s policy not to
accept assignments of rights with regard to FOIA requests and suggestihg flatritiff would
need to file new FOIA requests for the same records in order to pursue them taativisis

Id. T 15.

The plaintiffallegesn Count One of the Complaint in No. 11-443 thdtasa legal right
to the information in th&tudies in Intelligencarticles that it requested, by virtue of the
Assignment, and it also challenges the CIA’s Assignment of Rights Polioguntdwo,
allegingthat he policy is in violation of the FOIA and the APAd. 11117, 19, 22.As a result,
the plaintiff seeks a full disclosure of tBéudies in Intelligencarticles originally requested by
JMP a declaration that the CIA’s policy of refusing to recognize assignmentghts viiolates
the FOIA and/or the APA, and an injunction compelling the CIA to accept assignmeigtstf r
Compl. at 7NSC |

B. Aqaregate Data Policy

The plaintiff complainshat the CIA denied five FOIA requests in 2010 for database
records organized into specific categoassletailed in each request, and with respect to four of
these requestbe plaintiff claims thathe CIA denied any administrative appeal rights.
Specifically, o July 5, 2010, the plaintiff submitted a FOIA request to the CIA seeking “a record
that would indicate the ten individuals responsible for the most FOIA requests sdb@atth)
in Fiscal Years 2008, 2009, and 201GAC 142,NSC It Pl.'s 444 Opp’n Ex. A at 1, ECF No.

17-2. The CIA responded on July 22, 2010 that it was declining to process this request, stating:

®> The CIA accepted JMP’s appeal regardingShadies in Intelligencarticles on April 23, 200%eeP!.’s 443
Opp’n Ex. Q at 7, but the parties have provided no information about the st#tas apeal or whether the
administrative remedies regarding that request have been exhausted. Tdwe€Hot contest the issue of
exhaustion, and thus the Court will assume that administrative iesrfed that claim have been exhausted.



“We have completed a thorough review of your request and have determined thadxlr rec
systems are not configured in a way that would allow us to perform a search regasonabl
calculated to lead to the responsive record without an unreasonable é?log.444 Opp’'n Ex.
A at 4. The CIA’s response further stated: “The FOIA does not require federaliagénm
perform research, create records or conduct unreasonable searches thralygbf anaderial to
see if any of it is related to a particular requesd.” The plaintiff did not appeal this
determination, and it alleges that if it had submitted an administrative appealAthve@d

have refused to accept EAC 144,NSC Il In Count Eight othe First Amended Complaint in
No. 11-444, the plaintiff maintains that it has a legal right to this requested eswbsdeks the
record’s disclosureld.  45.

On August 8, 201Ghe plaintiff submitted four FOIA requests to the CIA seeking
“database listings of all FOIA requesters from Fiscal Years-28@B) according to the fee
categories to which CIA assigned thenid: § 6. In particular, each of these requests sought “a
database listing of all the FOIA requesters from FY 2@@8sent that you have classified as”
either “news media,” “educational or scientific,” “commercial,” or “all othe8&ePl.’s 444
Opp'nEx.Bat 1, 4,7, 10, ECF No. 17-3. On September 30, 2010, the CIA acknowledged
receipt of these requests and assigned them tracking numbers but infloenpéantiff that it
was declining to process the requests, stating that “[tjhe FOIA doesquater federal agencies
to create a record, collect information, conduct research, or analyze @ht@t14-17. The
plaintiff attempted to administratively appeal these determinations, butAhesponded on
October 21, 2010 that “since we did not provide you with appeal rights, we cannot accept your

appeal[s].” Id. at 18-21. In Count One dhe First Amended Complaint Mo. 11-444, the



plaintiff maintains that it has a legal rigiotthese requested recowtsd seeks the records’
disclosure.SeeFAC 10,NSC Il

In addition to theséve specific denial®f FOIA requests, the plaintitilso allegethat
the“CIA’s refusal to process requests for aggregate data represents angopgiaiy, practice,
or standard operating procedure (‘SOP’)” that violates the FQIAf{12—-13. The plaintiff
seekgleclaratory ad injunctiverelief fromthis alleged Aggregate Data PolicyCounts Two,
Three, and Four dhe First Amended Complaint Mo. 11-444 under the FOIA, the APA, and
the Mandamus Act, respectivelid. 1113, 16, 18-20, 22-25.

C. Reasonably Describe Policy

Next, the plaintiff complains about two FOIA requests made in 2010 and 2011,
respectively, that the CIA declined to process for failure to “reasonablyiltk'stre records
sought—a decision by the CIA that the plaintiff claims would also result in a dehial
administrative appeal rights, although the plaintiff did not test that result by filing an
administrative appeals. Specifically, bray 13, 2010, the plaintiff submitted a FOIA request to
the CIA seeking “a representative sample of [CIA] analytigabrs and memoranda presenting
psychological analyses or profiles of foreign government officialgristieaders, international
criminals, business figures, and other intelligence targets prepared Megdieal and
Psychological Analysis Center (‘MPAr its predecessor Office of Leadership Analysis
(‘OLA').” ® The request specified that a “representative sample” meant: (a) “[o]nly firgbffi
reports or memoranda,” (b) no more than twenty reportsbreamda from any given year,

(c) “[flour reports/memoranda for each year . . . for individuals in each category ofjariedli

target,” and (dJ[r]leasonablevariety in the intelligence targets wherever possiblaitz Decl.

® Decl. of Martha Lutz, Information Review Officer, Director’'s Area, Gahintelligence Agency (“Lutz Decl.”)
Ex. M at 1,NSC I, ECF No. 2€3.



Ex. M at +2. The CIA responded to this request on June 23, 201idgsiaat it could not
accept the request in its current form because it had not “reasonably descrhmefdfdrds
sought, citing the “breadth and lack of specificity” of thquestand “the way in whichthe
CIA’s] records systems are configuredd. Ex. N at 1, ECF No. 20-3. The CIA’s response
furtherencouraged the plaintiff “to refine the scope of your request (such as includimgweara
time frame for, and more specific descriptions of, the information you seekdlbteeus to
conduct a reasmble search for responsive informatiotd. Once again, the plaintiff did not
appeal this determination, and it alleges that if it had submitted an administrative HpgpEHA
would have refused to accept EAC 149,NSC Il In Count Nine of the First Amended
Complaint inNo. 11444, the plaintiff maintains that it has a legal right to this requested record
and seeks the record’s disclosulé. { 50.

Relatedly, o Februaryl6, 2011the plaintiff submitted a FOIA request to the CIA
seeking “all[CIA] records pertaining to the IBM supercomputamedWatson.” Lutz Decl.
Ex. O at 1, ECF No. 20-3. The CIA’s response to this request on March 2, 2011 was
substantially identical to its response to the plaintiff's May 13, 2010 FOIA sggtatinghat it
could not accept the request in its current form because it had not “reasonabhbefisc¢he
records sought, citing the “breadth and lack of specificity” of the requestiamavay in which
[the CIA’s] records systems are configuredd. Ex. P at 1, ECF No. 20-3. The CIA’s response
further encouraged the plaintiff “to refine the scope of your request (such esctsyrit they
exist, which would explain records pertaining to ‘Watson’) to enable us to condastomable
search for responsive informationld. Yet again, the plaintiff did not appeal this determination,
and it alleges that if it had submitted an administrative appeal, the CIA would hasedréo

accept it. FAC 154,NSC Il In Count Ten othe First Amended Complaint Mo. 11-444, the



plaintiff maintains that it has a legal right to these requested recordeekgitee records’
disclosure.Id. { 55.

In addition to these two specific denials of FOIA requests, the planaisfisubmitted
forty-four other denials by the CIA that rely on the requester’s failure todnaésdy describe”
the records sought as a basis for declining to process the requests. Pl.’s 444xOg@h E
45, 47-51, 53-55The plaintiff alleges that these refusaltocess requests that do not
“reasonably describe” records sought is related to the fact that “[ijn a maybtitgse cases,
CIA has cited the configuration of its records systems as a disqualifyitoy.faFAC I 58, NSC
ll. These fortyfour other @nials span nearly four years, from August 1, 2007 to June 27, 2011,
and they are in reference to FOIA requests made by the plaintiff as well abarraiother,
nonjparty FOIA requesters, includingviP, MuckRock,Gawker Mediaand the National
Security Archive.Pl.’s 444 Opp’n Ex. E at 1-45, 47-51, 53-9%e plaintiff allegsthat by
relying upon “the configuration of its records systems” in concluding that F€xj@ests fail to
“reasonably describe” records sought CIA’'s“application of FOIA’s reasonably describe’
requirement is significantly and consistently broader than is allowe®bd,Fwhich the
plaintiff claims is a policy or practice of the CIA thatlates the FOIA.FAC 1158-59,NSC Il
The plaintiff seeksleclaratory anthjunctive relief from this allegedReasonably Describe
Policyin CountsEleven Twelve andThirteenof the First Amended Complaint Mo. 11-444
under the FOIA, the APA, and the Mandamus Act, respectivdlyf59, 61, 63—-65, 67-70.

D. Administrative Appeals Policy and Work With Policy

As discussed above, when the plaintiff attempted to administratively appedAtee C
refusal to process the plaintiff's August 8, 2010 FOIA requeetking “database listings of all
FOIA requesters frorfiscal Years 2008010 according to the fee categories to which CIA

assigned them,” the CIA refused to accept the plaintiff's administratpeshd-AC 16, NSC

10



II; see alsd”l.’s 444 Opp’n Ex. B at 18-21According to the plaintiffthis was not an idated
incident. The plaintiff has also submitted examples of similar refusals to allow administrative
appeals by the CIA in respsa to three other FOIA requestsbmitted by two noparty FOIA
requestersSee idEx C at 2;id. Ex. D. From these examplethe plaintiff allegesthat,
whenever the CIA refuses to process a FOIA request that it deems “impmgeti¢cause it
does not “reasonably describe” requested records or it seeks “aggregatdaltatdA has a
policy or practice of refusing to eept administrative appedti®m those decisionsSeeFAC
1928-29,NSC Il The plaintiff claimghat this Administrative Appeals Polisjolates the
FOIA, and it seekdeclaratory andhjunctiverelief fromthe alleged policy in Counts Five, Six,
and Seven athe First Amended Complaint Mo. 11-444 under the FOIA, the APA, and the
Mandamus Act, respective\rAC 1129, 31, 33-35, 37-40ISC 11

Similarly, the plaintiff alleges that in the “numerous instances in which C$Adfased
to process a FOIA request it deemed improper,” the CIA has endeavdhedrk with, and
offer suggestins to, the potential requester’™ in “virtually none of thoseumstances.’ld. | 74
(quoting 32 C.F.R. § 1900.12(c) support of this claim, the plaintiff cites a series of CIA
responses to “improper” FOIA requests that either “contained only six forraulggestions” or
“did not contain any suggestions #t’a SeePl.’s 444 Opp’n Ex. E at 1, 3-51, 53-5bhe
plaintiff claims that this behavior constitut@policy or practice that violates the CRAbwn
FOIA regulation, 32 C.F.R. 8 1900.12(c), which states: “Communications which do not meet
the[] requirements [of reasonably describing the records sought and not requiring a
unreasonable search] will be considered an expression of interest and the Agewoyknlith,
and offer suggestions to, the potential requester in order to define a request PrGeEshAC

1173-75. The plaintiff seeksleclaratory anehjunctiverelief from this allegedVork With

11



Policyin Counts Fourteen, Fifteen, and Sixteen of the First Amended Complaint in No. 11-444
under the FOIA, the APA, and the Mandamus Act, respewgtivdl 1175, 77, 79-81, 83-86.

E. Cut-Off Date Policy

Theplaintiff alleges that “[ijn every response letter [it] has received from CIA, CIA has
imposed an arbitrary cut-off date on the search of the date of the response ¢gttdlese of the
nature otthe request or how long the search is expected to ta#tef'112. Although the
plaintiff alleges that the CIA imposes this “arbitrary-offtdate” in response to every FOIA
request it has ever made to the CIA, the plaintiff has also submitted teplegahsuch
responses to serve as a “representative sample,” all of which were sent to tifegftainthis
action was commencedl.’s 444 Opp’n at 14-1%]. Ex. G. The plaintiff alleges that applying
an “arbitrary ‘date of response’ eaff dateregardless of the nature of the request or the
anticipated length of the search” is a policy or practice of the CIA that viaketdOIA, and the
plaintiff seeksdeclaratory andhjunctiverelief from thisalleged CWHOff Date Policyin Count
Twenty-One ofthe First Amended Complaint Mo. 11-444 under the FOIAFAC 11113, 115,
NSC Il

F. Withheld Document Non-l dentification Policy and Document-L evel
Exemption Policy

Next, the plaintiff alleges two policies or practices of the CIA thkate to the CIA’s
processing of FOIA requests at the administrative level. First, the plalatifis that “[i]n
every case in which CIA has withheld records in their entirety in response to [thee of
plaintiff's] FOIA request[s], . . . CIA has consistently refused to identifyalrthe records
withheld in their entirety.”FAC { 118 NSC Ill. The plaintiff alleges that this persistent
“refus|al] to identify withheld records in the administrative stage” is a paligyractice of the

CIA, citing apublicly available CIA training outline created in 2001, which states, “at innichl a

12



at appeal stage, no listing of documents . . . is required,” and the pleentf that this
Withheld Document Nondentification Policyviolates the FOIA.Id. 11118-20. The plaintiff
thereforeseekdeclaratory and injunctiveelief from this allegegbolicy in Counts Eighteen and
Nineteen, of the First Amended Complaint in No. 11-445 under the FOIA and the APA,
respectively.See idf[1120, 122, 124-26.

The plainiff alsoalleges that, “[ijn the majority of cases in which CIA has withheld
records in their entirety in response to [one of the plaintiff's] FOIA reglest[. CIA has
consistently invoked exemptions in the alternative,” and that “[ijn every case ih ®@hchas
redacted information from records released in response to [one of the plaiRtifA]
request[s], . . . CIA has consistently invoked exemptions on a doclewehtvithout indicating
which exemptions applied to which particular redactiond. 11128—-29. The plaintiff further
alleges that this activity represents an ongoing policy or practice of theciiity the same
training manual it cited ichallenging the alleged/ithheld Document Nondentification Policy
which also states théaat the initial and at appeal stage, no . . . putting specific exemptions next
to redactions, is required,” atige plaintiff claims that this allege@ocument-Level Exemption
Policyviolates the FOIA.Id. 111119, 130-31.The plaintiff seeks declaratory and injunctive
relief from this alleged policy in Counts Twenty and Twenty-One of the Firstrdled
Complaint in No. 11-445 under the FOIA and the APA, respectivelyf{133, 135-37.

G. Blanket Processing Notes Exemption Policy and Blanket Reference M aterial
Exemption Policy

The plaintiff has, through numerous separate FOIA requests, sought two typesdd re
integral to the processing of FOIA requests: namely, notes prepared and refegesrcas
used by personnel a@lly processing the requests, but the plaintiff claims that the CIA has

categorically declined to disclose either type of record. Specificallipezember 1, 2009, the

13



plaintiff submitted a FOIA request to the CIA seekigpies of all CIA recordseferencing
FOIA and Privacy Act requests submitted by [ten listed parties] that coataarks, comments,
notes, explanations, etc. made by CIA personnel or contractors about the procetbsiag of
requests (and appeals, if appropriate), the invocatierahptions, or related matters FAC
9 11,NSC lll. This information was to include “analysts’ notes made during the processing of
the requests, any standard worksheets completed by the analysts, aogtjossffor exemption
invocations,” as wella“any correspondence referencing the reques$tls. The plaintiff refers
to thiskind of request generally as“Processing Notes requésind he plaintiff alleges that it
has also submitted seventeen ofPercessing Notes requeststhe CIA, and in thirteen of those
requests the CIA identified responsive reconds .11, 33. The plaintiff also claims that, in
response to twelve of those thirteen FOIA requests involving responsive record# tha<l
withheld everything from ...releasexcept for correspondence with the requestdd. { 33.
Relatedly, the plaintiff submitted a FOIA request on February 6, 2010 for “copié of
current training handbooks, manuals, guidelines, checklists, worksheets, anddculaents
provided to [CIA]FOIA and Privacy Act analysts.ld. 1 56. The plaintiff refers to thi&ind of
request generally as'Reference Materials request,” and it claims tiatesponse to FOIA
requests seeking such reference materials, the CIA “appl[ies] a bé@keptiori to all such
reference materialdd. § 79.
The plaintiff claims thathesepatterrs of activity by the ClAwith respect to FOIA
processing notes and reference materials constitute two paligieactice that violate the
FOIA by applying anmproper blanket exemption to all such materials, thereby preventing their
disclosure.ld. 1133, 35, 79.As a result, the plaintiff seekkeclaratory anthjunctive relief

from the alleged Blanket ProcessiNgtesExemption Policy and Blanket Reference Material

14



Exemption Policyn Counts Fouand Eleverof the First Amended Complaint Mo. 11-445,
respectivelyunder the FOIA.Id. { 37, 81.

H. Glomar Response Policy

The plaintiff has submitted nine FOIA requests to the CIA, two of which areuatiiss
this litigation,seekingrecords “pertaining to FOIA or Mandatory Declassification Review
(‘MDR’) requests” that had been referred to the CIA by other governmentiageld. I 94.

Based on the two examples of sueljuests provided by the plaintiff, these requests were similar
to a Processing Notes request and sought the same types of informatichraguess, except
thatthey sought processing notes from particular FOIA requests, rathegeharally seekingll

CIA processing notelated to particular requesterSee id{ {83, 89. The plaintiff alleges

that, in response to these processing notes requests, the CIA “isSlagdaaresponse to all but
one of these requestghd it further alleges that thactivity by the CIA constitutes an agency
policy or practice.ld. 1 94.

A Glomarresponse is “an exception to the general rule that agencies must acknowledge
the existence of information responsive to a FOIA request and provide specific, narsooncl
justifications for withholding that information.Roth v. U.S. Dep’t of Justicé42 F.3d 1161,

1178 (D.C. Cir. 2011}. Thus, aGlomarresponse allows an agency to respond to a FOIA
request by neither confirming nor denying the existence of any recopdmsége to the request,
on the grounds that “confirming or denying the existence of records would itete'd1arm
cognizable under a[] FOIA exception.Id. (quotingWolf v. CIA 473 F.3d 370, 374 (D.C. Cir.

2007)). The plaintiffalleges that “[tjhefact that any given FOIA or MDR request is referred to

" Glomarresponses araamed for thédughes Glomar Exploren ship used in a classified Ceaitintelligence
Agency projectto raise a sunken Soviet submarine from the floor of the Pacific Ocean terdoewnissiles,
codes, and communications equipment onboard for analysis by Unitesl 18ttty and intellgence experts.™
Roth 642 F.3d at 1171 (quotirRhillippi v. CIA 655 F.2d 1325, 1327 (D.C. Cir. 1931

15



CIA by another government agency is not classified,” and therdfenglaintiff claims that the
CIA’s allegedpolicy or practice of “author[mg] a Glomarresponse to any request for
information petaining to FOlAand MDR requests referred to agency” is a ongoing violation
of the FOIA. Id. 1 95-%. The plaintiff seeksleclaratory andhjunctive relief from this alleged
GlomarResponse Policy in Count Fourteerttad First Amended Complaint Mo. 11-445
under the FOIA.Id. 1 98.

l. Non-Provision of Completion Date Policy

Finally, the plaintiff alleges that, in conjunction with pending FOIA requedtstive
CIA, the plaintiff “asked CIA numerous times in 2009-2010 for estimated dates of ¢tmmple
for its pending FOIA requests” pursuant to 5 U.S.658(a)(7)(B). Id. 1 101. Thatportion of
the FOIAprovides that “[e]ach agency shall . . . provide[] information about the status of a
request to the person making the request,” including “an estimated date of on whichntye age
will complete action on the request.” 5 U.S.GR2(a)(7)(B). The plaintiff clains that until
November 2010, the CIA “refused to provide [the plaintiff] with estimated dates of etomp!
FAC 1101,NSC Il

On November 17, 2010, however, the plaintiff alleges that a representative of the CIA
informed the plaintiff “that CIA’s new policy was to inform requesters that stimmated date of
completion for any given request is two years from CIA’s date of retdibt. That same day,
the plaintiff allegesnonparty JMPrequested estimated dates of completion from the CIA for
three pending FOIA requests that were more than two years old, spgaificaking 5 U.S.C.
§552(a)(7)(B).1d. 1 102. Even so, the plaintiff alleges that on November 24, 2010, the CIA
responded tdMP’srequest but “refused to provide the requested estimated dates of
completion.” Id. The plaintiff also alleges that the CIA similarly refused to provide estimated

dates ofcompletion for pending FOIA requestsanonparty named MichadRavnitzky, who
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requested such dates on November 28, 20d.0f 103. As a result of this pattern of behavior,
the plantiff claimsthat the CIA’s refusal to provide estimated dates ofgdetion, in
compliance with 5 U.S.C. § 552(a)(7)(B), represents an ongoing policy or practiee©ifA
that violates the FOIAId. §1104-05. The plaintiféeels declaratory and injunctive relief from
this allegedNon-Provision of Completion Date Policy in Counts Fifteen, Sixteen, and Seventeen
of the First Amended Complaint Mo. 11-445 under the FOIA, the APA, and the Mandamus
Act, respectively.See idf105, 107, 109-11, 113-16.
** x

The plaintiff filed the Complaints in each of these threenaston February 28, 2011,
and the plaintiff filed a First Amended Complaint indN&1-444 and 11-445 on March 21, 2011.
Pending before the Court atee CIA’s partial motions to dismiss in all three actiofhe
motions have been brought pursuanfeéokral Rule of Civil Procedure 12(b)(6) for failure to
state a claim as well as Rule 12(b)(1) for lack of subjsater jurisdicton. For the reasons
discussed belovthe Court will deny th€IA’s Partial Motion to Dismisén No. 11-443, the
Court will grant in part and deny in part t8¢A’s Partial Motion to Dsmiss in No. 11-444, and
the Court will grant in parnd deny in part the defendan@grtial Motion to Dismiss in No. 11-

4458

8 As stated above, although the CIA has a humber-ofeendants in No. +445, the motions being decided in this
opinion only relate to claims against the CIA.
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. STANDARDS OF REVIEW

A. M otions to Dismiss

In its partial motions to dismiss, tiHA invokes the legal standards for dismissal under
Federal Rules of Civil Procedure 12(b)(6) and 12(b)(1).

When faced with a motion to dismiss for lack of subjeetter jurisdiction under Rule
12(b)(1),a court has “an affirmative obligation to consider whether the constitutional and
statutory authority exist” for it to hear the cadames Madison Ltd. v. Ludwig§2 F.3d 1085,
1092 (D.C. Cir. 1996) (internal quotation marks omitted). For this reasor{pjthmtiff's
factual dlegations in the complaint . will bear closer scrutiny in resolvireg12(b)(1) motion
than in resolving a 12(b)(6) motion for failure to state a clairand Lodge of Fraternal
Order of Police v. Ashcraf85 F. Supp. 2d 9, 13-14 (D.D.C. 2001) (internal quotation marks
omitted). When the purported lack of jurisdiction stems from a lack of standing, however, the
court “must assume that [the plaintiff] states a valid legal claimfd. Handling Servs., Inc. v.
Def. Automated Printing Sery838 F.3d 1024, 1029 (D.C. Cir. 2003). The proponent of
jurisdiction bears the burden of proving that it exiktsadr v. United State$29 F.3d 1112,

1115 (D.C. Cir. 2008), anghile “the district court may consider materials outside the
pleadings; it must “still accept all of the factual allegations in the complaint as tierdme
Stevens Pharm., Inc. v. FDAO2 F.3d 1249, 1253 (D.C. Cir. 2005) (citations and internal
guotation marks omitted).

To survive a motion to dismiss under RUb)(6), a plaintiff need only plead “enough
facts to state a claim to relief that is plausible on its face” and to “nudge] ] [h&s]arlaims

across the line from conceivable to plausiblB&ll Atl. Corp. v. Twomblhg50 U.S. 544, 570

° SeeMem. in Supp. Def.’s Mot. Dismiss Claims One and Two of Pl.’s Co(tipkf.’s 443 Mem.”),at 1,NSC |
ECF No. 7#1; Mem. in Supp. Def.’s Partial Mot. Dismiss (“Def.’s 444 Mem.”), aN$C Il ECF No. 91; Mem. in
Supp. Defs.’ Partial Mot. Dismiss (“Defs.’ 445 Mem.”), aNSC Ill, ECF No. 161.
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(2007);see alsd~eD. R.Civ. P.12(b)(6). “[A] complaint [does not] suffice if it tenders ‘naked
assertion[s]’ devoid ofurther factual enhancement.’Ashcroft v. Igbal556 U.S. 662, 678

(2009) (quotingTwombly 550 U.S. at 557). Instead, the complaint miesigbfacts that are

more than ‘merdy consistent with’ a defendastliability”; “the plaintiff [must] plead] ] factual
content that allows the court to draw the reasonable inference that the defendhl# ferl the
misconduct alleged.’ld. (quoting Twombly,550 U.S. at 557)ccord Rudder v. William&66

F.3d 790, 794 (D.CCir. 2012). The Court “must assume all the allegations in the complaint are
true (even if doubtful in fact) . . . [and] must give the plaintiff the benefit of all reasenabl
inferences derived from the facts allegeAKtieselskabet AF 21. November 2001 v. Fame Jeans
Inc., 525 F.3d 8, 17 (D.CCir. 2008)(citations and internal quotation marks omitted).

B. FOIA Generally

Congress enactatle FOIA to promote transparency across the governnmgees
U.S.C. 8 552Quick v. U.S. Dep’t of Commerce, Nat'l Inst. of Standards & T&a’. F.Supp.
2d 174, 179-80 (D.D.C. 2011) (citi®jern v. FB| 737 F.2d 84, 88 (D.Cir. 1984)). The
Supreme Court has explained that FOIA is “a means for citizens to know ‘what their
Government is up to.” This phrase should not be dismissed as a convenient forritalism.
defines a structural necessity in a real democrabiat’l Archives & Records Admin. v. Favish,
541 U.S. 157, 171-72 (200&jitations omitted).“The basic purpose of FOIA is to ensure an
informed citizenry, vital to the functioning of a democratic society, needed ¢& elgainst
corruption and to hold the governors accountable to the goverh&dRB v. Robbins Tire &
Rubber Cq.437 U.S. 214, 242 (1978). The strong interest in transparency must be tempered,
however, by the fegitimate governmental and private interests [that] could be harmed by
release of certain types of informatidnUnited Techs. Corp. v. U.S. Dewf Defense601 F.3d

557, 559 (D.CCir. 2010) (quotingCritical Mass Energy Prect v. Nuclear Regulatory
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Commn, 975 F.2d 871, 872 (D.Cir. 1992)). Accordingly, Congress included nine exemptions
permitting agencies to witlold information from FOIA disclosure. 5 U.S.C. § 552(Bhese
exemptions are explicitly made exclusive, and must be narrowly constiMiddér v. Dept of
the Navy 131 S. Ct. 1259, 1262 (2011) (citations and internal quotation roaniki®d) (citing
FBI v. Abramson456 U.S. 615, 630 (1982kee alsd”ub. Citizen, Inc. v. Office ddgmt. &
Budget 598 F.3d 865, 869 (D.Cir. 2010).

The D.C. Circuit haslsorecognized that, separdtem claims seeking relief for specific
requests made under the FOIA, requesting parties may also assert alfataeim agencgolicy
or practicewill impair the party’s lawful access to information in the futur®dyne Enters.,
Inc. v. United State8837 F.2d 486, 491 (D.C. Cir. 1988kccord Newport Aeronautical Sales v.
Dep't of the Air Force684 F.3d 160, 164 (D.C. Cir. 2012). The Couayneheld trat a
policy-or-practice claim iviable “[s]o long as an agency’s refusal to supply information
evidences a policy gractice of delayed disclomior some other failure to abide by the terms of
the FOIA, and not merely isolated mistakes by agency officid#ayne 837 F.2d at 491To
state a claim for relief under the doctrine articulateBagne a plaintiff mustplausibly
demonstrat¢hat: (1) the agency in question has adopted, endorsed, or implemented a policy or
practice that constitutes an ongoirigilure to abide by the terms of the FOlAand (2)the
plaintiff will “suffer ‘continuing injury due to this practicé See id(quotingBetter Gov’'t Ass’'n
v. Dep't of State780 F.2d 86, 91 (D.C. Cir. 1986)).
1.  DISCUSSION

When a federal court is faced with both a challenge to its Article Il jurisdittidiear a
claim as well as a challenge to the merits of that claim, the court must addressdnetipmal

guestion before addressing any question of the me#s. Steel Co. v. Citizens for a Better
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Env't, 523 U.S. 83, 101 (199&ccord Pub. Citizen v. U.S. Dist. Ct. for the Dist. of Columbia
486 F.3d 1342, 1346 (D.C. Cir. 2007) (“thale 11l jurisdiction is always an antecedent question’
to be answered prior to any merits inquiry.” (quotBtgel Cq.523 U.S. at 101)). Therefore, the

Court will first address the CIA’s challenges to the plaintiffs’ standing t@hmantain claims.

A. Standing

Article 11l of the United States Constitution limits the federal judicial poweréo th
resolution of “Cases” and “Controversied).S.CoNsT. art. Il 8 2; see also Ariz. Christian Sch.
Tuition Org. v. Winn131 S. Ct. 1436, 1441-42 (2011) (explaining aaseantroversy
requirement). Several doctrines have “grown up to elaborate” th@casetroversy
requirement, the “most important” of which is standiiggeAllen v. Wright 468 U.S. 737, 750
(1984).

As the Supreme Court has explained, “the irreducible constitutional minimum of standing
contains three elementsl’ujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992). First, the
plaintiff must have suffered an “injury fiact,” i.e., “an invasion of a legally protected interest
which is (a) concrete and particularized, and (b) actual or imminent, not corjectura
hypothetical.” Id. (citations and internal quotation marks omitted). Second, there must be “a
causal connection between the injury and the conduct complainecotfie inury alleged
must be fairly traceable to the challenged action of the defenttanEinally, it must be likely
that the injury will be redressed by a favorable decisldnat 561. Moreover, when a plaintiff
seeks prospective declaratory or injunetrelief, allegations of past harms are insufficiepe
e.g, Dearth v. Holder641 F.3d 499, 501 (D.C. Cir. 2011). Rathdnen declaratory or
injunctive relief is soughta plaintiff “must show he is suffering an ongoing injury or faces an
immediate threat dffuture] injury.” 1d. (citing City of Los Angeles v. Lyon$61 U.S. 95, 105

(1983)).
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In theserelated actionghe CIA raises two issues regardihg plaintiff's standing to
sue. The first issue relates only to the claims brought in No. 11-443 regarding thewessbf
Rights Policy The CIA challenges the plaintiff's standing to bring both the poligyractice
claim itself, as well as the plaintiff's relaelaim in Count One of No. 11-443, in which it asks
the Court to order the CIA to process the FOIA request that was assigned thIR bylde CIA
argussthat “[b]Jecause NSC does not have any enforceable rights or interests in the FOIA
requestst referencesn [its policy-orpractice claim]it cannot establish that the CIA’s alleged
policy has harmed or will harm ‘a legally protectedncreteand particularized interest.™
Def’s 443 Mem. at 7 (quotingujan, 504 U.S. at 561)The CIA framesthis as a matter of
Article Il standing,seeid., but hie premise of th€IA’s argumenhinges entirely on the merits
of the plaintiff's clains thatthe Assignment is valid and enforceahie that, as a resuthe
plaintiff has a statutory righte., a “legally protected and particularized” righa, the
information sought in thassigned=OIA request The plaintiff's alleged lack of injurinr-fact
stems directly and exclusively from the fact that its name did not appear asstgped=OIA
requesivhenthat requestvasfiled,'® and thereforehe CIA’s argument presengsquestion of
statutory rather than Article Ill, standing. This means that the Court may resolve botletite m
and jurisdictional issues of this claim at the outSxe, e.gChalabi v. Hashemite Kingdom of
Jordan 543 F.3d 725, 728 (D.C. Cir. 2008) (holding thateel Cds bar on hypothetical
jurisdiction poses nobstaclé to resolving issues with “both threshold and merits
characteristics” when the threshold issues relagtanitory standing)lt follows ne@ssarily that
if the Assignment is valid and enforceable, the pldihtitstanding to bring the claims

articulated in No. 11-443.

19 SeeDef.’s 443 Mem. at45; Def.’s Reply in 8pp. of Def.’s Mot. Dismiss Claims One and Two (“Def.’s 443
Reply”) at 2,NSC | ECF No. 13 (“On the issue of standing, there is only one contestecoguesfiore the Court:
whether the FOIA permits the assignnssftFOIA rights.”).
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1 Assignment of Rightsto FOIA Requests

“Anyone whose request for specific information has been denied has standing tobring a
action[under the FOIA].” Zivotofsky ex rel. Ari Z. v. Sgof State 444 F.3d 614, 617 (D.C.

Cir. 2006). “The requester is injureh-fact for standing purposes because he did not get what
the statute entitled him to receivdd. at 617-18. The FOIA provides that “each agency, upon
any request for records” that is sufficiently specific and made in amooedvith published
procedures for submitting such requests, “shall make the records prompipkeveilany
person.” 5 U.S.C. 8§ 552(a)(3)(AAn agency'’s duties under the FOIA are triggered by a
properlyframedrequest for information, and the agency’s obligations flowing from that request
are with respect to “the requester” of the informatiGee id8 552(a)(6)(A)(i) (requiring

agency to notify “the person making [the] request” whether the agency will gawithlthe
request and “the right of suglerson to appeal”)Thefirst question raised by this case is
whether the right to information, arising from the denial of a person’s requesictor
information, is transferrable to another person after the original requestdmasihde but before
administrative remedies have been exhausted.

Courts have typically not allowed anyone other than the persginally requesting
information under the FOIA to challenge an agency’s action in responding to the retpmst.
McDonnell v. United Stated F.3d 1227, 1238-39 (3d Cir. 1993) (“We think a person whose
name does not appear on a request for records . . . . has no right to receive either thegjocument
or notice of an agency decision to withhold tleuments.” (citations omitted)feinman v.

FBI, 680 F. Supp. 2d 169, 173 (D.D.C. 2010) (“[A] plaintiff whose name does not appear on a
FOIA request lacks standing to challenge its denial . . s€§;als&SAE Prods., Inc. v. FB589
F. Supp. 2d 76, 80 (D.D.C. 2008) (corporate agent requesfmgnation ‘must adequately

identify that he or she is making the FOIA request on behalf of the corporation iirfarrthes
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corporation itself to have standing to pursue a FOIA attidrhree Forks Ranch Corp. v.
Bureau of Land Mgmt358 F. Supp. 2d 1, 3 (D.D.C. 2005) (“[A]n attorney must adequately
identify that he is making the FOIA request for his client in order for the ¢bdmive standing
to pursue a FOIA actiot). This Circuit has, however, held that when a FOIA requester dies
during the pendency of his request, the rights to pursue the FOIA request may snityaass
to the legal representative of the requester’s es&e.Sinito v. U.S. Dep’t of Justidgd6 F.3d
512, 516-17 (D.C. Cir. 1999allowing son of deceased FOIA requesterdsbbstituted as the
plaintiff in FOIA litigation if the lower court determined thia¢ was his father’s legal
representative) Thus, althouglthe D.C. Circuit clearly approveaf the transferability of
interess in FOIA requests under dain limited cicumstances Sinitg the only casen this
Circuit thus far to address whether FOIA requests masbgnedo a non-requesting party
after the request has been mdénmanv. FBI, held thasuch assignments are not allowed
Closer examination of these two cases is warranted both to reconcile their falaihgp
ascertairguidance on the question before the Court.

a) Sinitoand Feinman

The D.C. Circuit’'s decision iSinitoestablished a limited right to transfer interests in
FOIA requests. That case involved a FOIA request made by a prisoner, seekimgiidior
about the criminal investigation that had resulted inrfuarceration See Sinitp176 F.3d at
513. The original requester had exhausted his administrative rensedidged suit in federal
court, but he died in prison before his protracted litigation had been resédvethe late

prisoner’'scounsel moved to substitute the prisoner’s son as the plaintiff under Federal Rule of
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Civil Procedure 25, but the district court denied the matfold. TheD.C. Circuit reversed,
holding that a FOIA action can survive a requester’s death so long as theytestituting for
the deceased requester “qualifies under Rule 25(a) as a legal representdbiectelagintinue
the action.” Id.

In so holding, the Circuit compared the structure and purpose of the FOIA with other
claims that survive death, such as claims under the tbaagement Reporting and Disclosure
Act of 1959 (“LMRDA"), see Mallickv. Int'l Bhd. of Elec. Worker$814 F.2d 674, 677 (D.C.
Cir. 1987), oBivensactionssee Carlson v. Greed46 U.S. 14, 24-25 (1980%ee Sinitpl76
F.3d at 513-15. The Court also noted that the strong apparent identity of interests between the
proposed substitute party ane thriginal requestor was strond, at 515(“[W]e are dealing
here not with a vast pool of potential FOIA applicants, any of whom might seek tahtake [
original requester’s] place in the litigation.gndthat the original rguester had “invested time,
and in all likelihood money, in the actiorghd therefore he “ha[d] a stake in the legal action
which transcend[ed] that of ‘any person’ who might seek the FOIA documeéntEinally, the
Court notablydrew afavorablecomparisorbetwe@ FOIA actionsand“action[s] sanding in
property rights . . . seeking money rather than information,” in whigéré would be little
doubt that the action would pass to the claimant’s estiate.The Court concluded that, even
thoudh a FOIA request seeks informati@ather thammoney, informationih many cases has
equal value with money or tangible property, and there is no reason, absent statatasyqor,
why it should not similarly survivé Id.

The limits of a FOIA request'sansferability was once again addresseldaimman

which involved a FOIA claim brought by a journalist (Feinman) who claimed that she had bee

" Rule 25(a) providethat, when a party to an action dies before a claim is extinguished, “thenayuorder
substitution of the proper partyFED R. Civ. P.25(a). The Rule further provides that “[a] motion for substitution
may be made by any party or by the decedexnitsessor or representatived.
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assigned the rights to the request in questiathéyriginal requestéBeirne)who was a non-
partyto the hwsuit Feinman 680 F. Supp. 2d at 170-7TheFBI had denied Beirne’'sequest
without any right of appeddecauséhe request sought information about a suspected terrorist,
but no proof of the suspected terrorist’s death or a signed privacy waiver had bedtedubmi
with the requestld. at 171 Several months later, Feinman notified the FBI that Beirne had
“assigned her rights and interests in the FOIA request to Feinndr(ihternal quotation marks
omitted). Feinman then sued the FBI, chang that she had a “legal right under FOtié\ obtain
the information she seeks.1d. The FBI moved to dismiss on standing grounds because
Feinman’s “name ‘did not appear on the original requdst.”

Although the FBI based its arguments for dismissal solely on Feinman’s lackuibst
standing, the court held that “strong policy concerns counsel[ed] against pey@ssignments”
of FOIA requestslid. at 175. In particular, the court identified two principal policy
considerations that counselagainst assignments. First, the court noted that the identity of a
FOIA requester is highly relevant in determining whether the requestguired to pay fees,
see5 U.S.C. § 552(a)(4)(A), and whether an agency discloses certain privileged docoments t
“first -party’ requesters who are the very persons protected by the privilegeran 680 F.
Supp. 2d at 175. Thus, the court reasoned, allowing assignment of FOIA requests would
potentially allow assignees tshare” {.e., freeride upon)an original requester’s favorable fee
status and would force FOIA administrators to “risk litigation if they subsequdetitrmined
that privacy or similar exemptions should be invoked against thephntg-assigneg Id.

Second, the court stated that allowing assignments of FOIA requests waultigbly
opportunities for mistake and mischief’ because allowing assignments would glbtexhiow

an individual to “thwart an adversary’s search for information by claimiisgliato have been
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assigned @revious requester's FOIA righiteand wouldconcomitantly place an undue burden
on FOIA administrators toverify the validity of an assignment by determining whether it
complies with local law and reflects the original requester's actual.inteehtat 175-76.
TheFeinmancourt also discussed tlsenitocase at length, distinguishimgon two
grounds. The court first noted that, unlike tleeeased original requesteISinitg, the original
requestem Feinman(Beirng “did not invest any time, money, or other effort into pursuing this
litigation” and thus never acquired a stake in the litigation “that might counsel agatingf hetr
investment of litigation resources go to wastil’ at 174. The court also noted that, unlike
Sinitg, “thereis no allegation thgBeirne] was incapable of protecting her rights by suing on her
own behalf, or that the relationship between Beirne and Feinman is such that Fewutthn w
protect Beirnes interests if their interests divergdd. at 175. Ultimately, theFeinmancourt
drew a distinction between a situation “where the plaintiff claims torabehalf othe original
requester,’as was the case 8inito, as opposed to “act[ing] in her own rightd.

b) The Applicability of Feinman

Despite the thoughtful consideration of this issue by the co&eiimman neither the
policy considerations discussedrainmannorthe groundst cited for distinguishing the
holding inSinitoare sufficient tadeny the validity of the platiif's assignment in thisase.
Starting with the=einmancourt’s discussion ddinito, there area number ofmajor differences
betweerFeinmanandthe instantase that distinguidkeinmans analysis ofSinito. First and
foremost, this case involves an assignnietiveen twanon-profit organizations, rather than an
assignmenbetweenindividuals. Recognizing that human beings, rather than corporate entities,
perform the actual work on FOIA requests, an organizational interest infareQest may
oftenbe attachedb the work of a single employee or small group of employees who, in turn,

may choose to perform their work for more than one organizational prindigalarequest is
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pending. Thus, & the plaintiff points out, ndtonoring the assignability of FOIA reests
between organizations, when the sole reason for the assignment is to keep a régthest wi
person or persons who have assumed stewardship oéthastcouldpresent a large swath of
professional FOIA requesters with a Morton’s fodither forkit the freedom to transfer
organizations or forfeit the right fursue gendingrequest for informatiomnder the FOIA™?
The former option would needlessly and severely restrict employeesdifnegedchange
organizations, while the latter option would undermine the essential purpiseRDIA.
Relatedly, this case involves two organizations that employed the same ind{iMdual
McClanahanho had primary responsibility for filing and administratively pursuing dogiest
at issue By virtue of the extensive time and effort Mr. McClanahan has already invegtes in
requestseePl.’s 443 Opp’n at 261 is clear that the plaintifthrough the efforts of its agetias
acquired a stake in the litigation, unlike the plaintiffeinman Finally, unlike the parties in
Feinmanwho alleged no relationship to each other whatsoever, the commondoomésting
JMP and NSC-the two organizations share the same Deputy Executive Director (Bradley
Moss) and the Executive Director of JMP (Mark Zaid) also serves oplénetiff's Board of
Advisors,seePl.’s 443 Opp’n at 24-establishes that their relationship Such thafNSC]
would protec{JMP’s] interests if their interests divergeSeeFeinman 680 F. Supp. 2d at 175.
More fundamentally, the CoubelieveshatFeinmandid notaccountully for the D.C.

Circuit's acknowledgemenh Sinitothat a claim for information and a claim for money or

125eePl.’s 443 Opp’n at 2826. Theplaintiff offers the example of a journalist who files a FOIA requesein h
newspaper’'s name and then goes to work for a new newspageiid. This situation would apply equallg an
academic who works for multiple institutions of higher learninigwayer who works for more than one law firm, or
any number of other situations that could arise in the context of FOgatidan. Another scenario likely to arise in
FOIA litigation would be that Corporation A requests informatierg( relating to a government contract that the
corporation did not secure in a bidding process) and, after the request,i€&ilporation A merges with
Corporation B, such that Corporation A cease=xist. Under the rule articulatedfeinman the successor
corporation (Corporation B) would have to start the process all over, aya&in if the request had been outstanding
for several months or years.
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tangible property are substantially similar in many caSee Sinitp176 F.3d at 515The
logical result of the Circuit’s reasoning $initois that courts should treat FOIA claims like
claims to tangible property unless doing so would contravene public policy or undémmine
“institutional interests” of the judiciary in regulating whiphrties have standing to susee
id.** Hence, the Court now turns to the policy considerations raigeginmanto determine
whether assignability of FOIA requests would be appropriate in this case.

The Courftcertainlyagreesvith Feinmanthat the identy of a FOIA requester is relevant
to certain aspects of the processing of the request, such as the assessmeanoftiiees
application of exemptions for privilege or privacy concerns. NeverthelesSptiré does not
agree that these concerns warmaiblanket prohibition against the assignment of FOIA requests.
Federal agencies are more than capable of developing efficient procedemssre that
assignees do not fre@e on an original requestor’s fee statusmproperlyseek private or
privileged information For example, agencies could easily require assignees, as a matter of
standard procedure, to submit any information necessary for the agency to updspe c¢teat
an assignedequest that turn on a requester’s identifyan agncy were to determirfeom this
informationthat an assignee was not entitled to a fee waiver thapaekd to the original
requester or that an assignee did not enjoy “first party” access to thebreggjoester’s private
or privileged information, the agency could simply adjust its disposition of the teques

accordingly.

13 Under general principles of assignment, the fact$iwitoheld that FOIA requests survive death could be
consideregrima faciesupport for the proposition that such requests are assignable. Thiausdsurvivability of

a right typically indicates that the right is not “purely personal,” anddkusrally assignabléSee Barnes Coal
Corp. v. Retail Coal Merchants Ass't28 F.2d 645, 649 (4th Cir. 1942) (holding ttiet“modern ruleas to
survivability” is that actions for “personal wrongs .die with the person,” whereas actions “affecting property
right’s” survive);RTC Commercial Loan Trust 1998P1A v. Winthrop Mgmt923 F. Supp. 83, 88 (E.D. Va. 1996)
(“purely personal” rights may not be assigned, such as a plaintiffisto invoke feéral diversity jurisdiction by
virtue of his domicile)6A C.J.S. Assignmer@49 (2012) (“A statutory right of action is generally assignable,” but
“a statutory cause of action is not assignable if it is personal to onbold®it and it would not surwé his or her
death” (citingStrickland v. Sellers78 F. Supp. 274 (N.D. Tex. 1948))).

29



For similar reasons, the Court believes that the potential for an increase inttiopps
for mistake and mischief” resulting from the recognition of assignment iighigiimal The
Feinmancourt mayhavebeencorrect in noting that, if FOIA administrators were to take an
individual’'s claim to an assignment of rights “at face value,” strgnger could step in to
exclude an original requester from the FOIA process againstitherSge Feinmar680 F.
Supp. 2d at 175-76. Even so, nothing would require an agency to take such claims “at face
value.” On the contrary, FOIA administrators should require proper documentasion of
assignmentor it to be recognized-most likelya notarizedstatement from the original requester
that specifically identifies the assignaed the rights assigne@f. 31 U.S.C. § 3727(b) (laying
out requirements for assignment of money claims against the United g&teéeament).
TheFeinmancourt was nevertheless concerned that this validation process would
constitute an “unreasonable” burden on busy FOIA administrators and that such a burden would
be “greater than the minimal burden on any given assignee to make her owregOdatr’
Feinman 680 F. Supp. 2d at 17@hat balancingf theequities, lowever,does not fully
accounffor the realitieof FOIA litigation and the central animating purposes of the FOlAe T
burden imposed by requiring an assignee to file a new request and wait atktloé tha FOIA
line is not “minimal”in most casesAlthough filing a new FOIA request majteninvolve a
small amount of effort or resources, it exacteraporalcost on FOIA requestetlatshould not
be discourgd, considering that the FOIA was intended to promote not merely disclosure, but
timelydisclosure.SeeH.R. Rep. No. 93-876, at 6 (1974) (“[ljnformation is often useful only if it
is timely.”); Payne 837 F.2d at 494 (“[$4le information is of little value yet morestty than
fresh information ought to 3. To cite a relevant examplalthough he CIA take an average

of 143 days to respond to “complex” FOIA requests in which information is granted, it can
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sometimesake the better part of a decadand in this paicular casepver fourand a halfyears
have passed sintlee date JMP filed the original FOIA request.

Additionally, the burden imposed on FOIA administrators from processing assigned
requests is unlikely to become “unreasonatded may in fact be more efficient than the
alternative. See, e.gSinito, 176 F.3d at 517 (“[I]t would seem to us more expeditious from the
government’s point of view to allow the [FOIA] appeal to be pursued on the record aineddy
than to begin thprocess all over again with a new requestorAyjencies caand shouldghift
the vast majority of any burden to the assignees themselves, requiring thésmibvghatever
documentation the agency deems sufficient to validate an assignment, aedistus®.
Additionally, the plaintiffs representations indicate that federal agencies are already recognizing
FOIA assignmentsin particular the plaintiff documents how several agencies within the United
States intelligencand law enforcement communities, including the Department of Justice
("“DOJ”), the Federal Bureau of InvestigatiGirBl1”) , and the National Geospatigitelligence
Agency (“NGA”) have formally recognized the assignment of FOIA regueghout anyindicia
of “mistake and mischief” or undue burdeBeePl.’s 443 Opp’'n at 14-1%l. Exs.A, B, |, K,

M, N. Although the Court is mindful that the CIA may be able to demonstrate that recognizing
assignments would categorically impose an undue burden on its F@iliAisiators, that fact is
notapparentrom the information availablen the instant actionThe Court holds that the

plaintiff s Assignment isalid and enforceabl@ndthereforethe plaintiff has statutory standing

to assert thelaimsallegedin No. 11-443.See Vt. Agency of Natural Res. v. United States ex rel.
Stevensb29 U.S. 765, 773 (2000) (“[T]he assignee of a claim has standing to assert the injury in

fact suffered by the assignor.”).

14 SeeCent.Intelligence Agencyfreedom of Information Act Annual Repait, 23 (2011)available at
http://www.foia.cia.gov/txt/annual_report_2011.p¢foting at leat ten FOIA requests that have been pending for
over seven years).
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2. Standing to Seek I njunctive and Declaratory Relief

Theother sanding issue raised by the Cig\with respect tahe policyer-practice claims
in Nos. 11-444 and 11-445. ThaA asserthat the plaintiff lacks standing to assdwse
policy-or-practice chims becausthe plaintiffhas not sufficiently allegd a future injury that
would confer standing to seek prospective declaratory and injunctive igéeDef.’s 444
Mem. at 6-12; Defs.’ 445 Mem. at 6-10Chese claims includeach cause of action related to:
the Aggregate Data Policy, the Administratifkppeals Policy, the Reasonably Describe Policy,
the Work With Policy, the Cubff Date Policy the Blanket ProcessingptesExemption Policy,
the Blanket Reference Material Exemption Policy, @e@mar Response Policy, thdon-
Provision of Completion DatPolicy theWithheld Document Nomdentification Policy and the
Documenttevel Exemption Policy See suprdart |

When a plaintiff seeks either injunctive or declaratory relief, it “must Jipis
suffering an ongoing injury or faces an immediateat of injury.” Dearth, 641 F.3d at 501.
When a plaintiff seeks injunctive or declaratory relief specificallytiergurpose of challenging
an alleged policy or practice of a government agency, it must also demotisitates
“realistically thredened by a repetition of [its] experienceMaase v. Session835 F.2d 902,
910-11 (D.C. Cir. 1987) (quotirigrons 461 U.S. at 109)To plead a “threat of repetition,” a
plaintiff must make “more than a nebulous assertion of the existence of a ‘padicg,that it is
“likely to be subjected to the policy againld. at 911. This threat must be “real and
immediate,” or, alternativg, “realistic[]” in nature.See Lyons461 U.S. at 109Golden v.
Zwickler, 394 U.S. 103, 109 (196%ee also Fair Emp’t Council of Greater Wash., Inc. v. BMC
Mktg. Corp, 28 F.3d 1268, 1274 (D.C. Cir. 1994) (observing that the standard for judging

likelihood of future injury has been formulated as “likely,” “fairly prolegband “certainly

impending” and collecting cages
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First,in No. 11-444the CIA half-heartedly argues that tipéaintiff has failed to allege
patterns or practices that will contimto be applied in the futuf@. As the plaintiff points out,
“the extent of the Defendantasgument to the contrary is tslismanic attachment of the word
‘alleged’ to any mention of pattern or practice,” dmdth one slight excefoon, Defendant does
not actually state that any of the alleged patterns or pradicest existand in fact spends most
of the second half of its brief defending them.” Pl.’s 444 Opp’'n at §H@. closest th€IA
comes to contesting the plaintiff's allegations e@figoingpatterns or practicalleged in No. 11-
444is toargue that the plaintificannot rely on speculation as to how the CIA will react to a
future or hypothetical FOIA requestDef.’s 444 Mem. at 10-11. Although nearly any
allegation about futureomduct involves some measure of conjecture in a literal sense, because
no mere mortal has the ability to see ittte future, the plaintiff is only required to put foeh
plausible,“more than. . . nebulousassertion of the existence aof angoingpatten or practice
to establish standing, and the plaintiff has done so here. In fact, the pthetdifs,in its
opposition briefsspecific instances of conduct by the CIA that the plaintiff claims are
manifestations of the alleged policies and practatessue most of which are also alleged in the
plaintiff's Complaints'® This ismore than sufficient to plead the existence of ongpatterns
or practicsfor the purpose of establishing standirfeelerome Stevens Pharmaceutic#l82
F.3d at 1253 (court may consider “materials outside the pleadings” in deciding a raotion t

dismiss for lack of subjectiatter jurisdiction).

!> The standard for pleading the existence of a pattern or practice for purpeseabtishing standing to seek
prospective relief is not necessarily identical to the standard for pleagiolicy or practice to establish the right to
Paynestyle relief.

18 SeePl.’s 444 Opp'n at 1015; Pl.’s Opp’n to Defs.’ Partial Mot. Dismiss (“Pl.’s 445 Opp’'n”) a9, NSC lI|,
ECF No. 18.
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The CIA focusesits standing argument on thikelihood that the plaintiff will be subject
to these policies in the fute It argues that, because the plafhhas not alleged that it regularly
submits or intends to submit requests that would implicate the alleged policiestmeprais
claimed future injury is insufficientSeeDef.'s 444 Mem. at 9-12; Defs.’ 448em. at 7. The
CIA reliesheavily on thre&OIA cases from this Court to suppagargument Quick v. U.S.
Deparimentof Commerceg775 F. Supp. 2d 174 (D.D.C. 201C)tizens for Responsibility and
Ethicsin Washington v. U.S. Department of Homelancu8t/ (“CREW/DHY), 527 F. Supp.
2d 101 (D.D.C. 2007); andmericanHistorical Association v. National Archives and Records
Administration 310 F. Supp. 2d 216 (D.D.C. 2004). None of these cases, however, aids the
CIA’s standing argument.

First,with regard to all but one alleged policy or practibe,Quickcase igmmediately
distinguishable because, in that case, the record at the summary judgmentas “clear” that,
“even assuming that individuals other than [the plaintiff] may have d@gect to the alleged
‘pattern or practice,” the plaintiff had not been subject tdJuick 775 F. Supp. 2d at 187.
Although the policy alleged iQuickwas that the agency “produc[ed] records only after a
requester takes the step of commencing auli#v the record had demonstrated that the agency
“began processing [the plaintiff's] request long before the commenceméret instant action
and consistently and diligently worked towards completing that request in thnealde
litigation.” 1d. Therefore,QuicKs citation toLujan and its statement that the Supreme Court has
“foreclosed” the possibility of standing when a plaintiff only offers a “pagailegation that he
‘plans to file additional FOIA requests to the [agency] in the future,”danta. This dicta is
itself distinguishable in any event because, as discusgadthe plaintiff has alleged the

existence of ongoing FOIA requests directed at the CIA. Thus, the Supreme @duorb'sition
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in Lujanregarding “some day’ intentionssiinapplicabldo the instant actionsecause the
hypothetical “some day” has already arrivé&@ke Lujan504 U.S. at 564.

Additionally, all three casested by the ClAare distinguishable because in all three
cases the plaintiffs never alleged or demonstrated that they had any ontstaDth requests
(other than the requests challenged in the litigation) that were likely to implicatéetieda
policies and lead to future injuryseeQuick 775 F. Supp. 2d 487 (stating that plaintiff
“plan[ned] to file additional FOIA requests to the [defendant] in the future,” thougg meh
actually been filed)CREW/DHS$527 F. Supp. 2d at 106 (“Most notably, CREW does negeall
anywhere in its complaint or opposition brief that it has a FOIA request pendindevith t
DHS. .. ”); American Historical Associatiqr810 F. Supp. 2d &28 (“At this stage Plaintiffs
have no outstanding requests for presidential records . .Refent casesave clarified that,
where a FOIA requester challenges an allegegbing policy or practice and can demonstrate
that it has pending claims that are likely to implicate that policy or practice, fujurg is
satisfied. SeeCitizens for Responsibility & Ethics in Wash. v. U.S. Sdexéh.Comm’n
(“CREW/SEQ), 858 F. Supp. 2d 51, 60 (D.D.C. 2012) (holding that “outstanding FOIA requests
that involve documents that likely will be unavailable due to the chatépglicy” are sufficient
to allege future injury)Citizens for Responsibility & Ethics in Wash. v. Exec. Office of the
President(* CREW/EOP), 587 F. Supp. 2d 4&0-61 (D.D.C. 2008) (holding that, because
plaintiffs “each allege that they have FOIA regts for emails currently pending with the
[defendant agencieghd intend to file future requests,” their allegations of future injury were
“real and immediate{quotingPub. Citizen v. Carlin2 F. Supp. 2d 1, 6 (D.D.C. 199)))

The plaintiff has doneugt this by stating that, as of J@§11 it had already submitted

fifteen FOIA request to the ClAsince filing the Complaints in these actior®eePl.’s 444
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Opp’n at 18; Pl.’s 445 Opp’n at 14. The plaintiff has also displayed a clear intent taueontin
filing FOIA requests with the CIA, supported by its consistent habit of filing sequests both
before and after the commencement of this litigation and its stated missiondito r@zords
about national security issuesSeePl.’s 444 Opp’n at 18; Pl.’s 445 Opp’n at 14. Furthermore,
the Court finds that these ongoing actions and stated intentions to take future adikahyaie
implicate the claimed policies and practices at issue because the pending ancfuasts
appear to be of the same character as the specific requests that form the bagkwitiffis
current claims.See, e.gPl.’s 444 Opp’n at 18 (stating that the plaintiff has submitted at least
one other request for “aggregate dataf)at 19 (stating that the plaintiff has submitted two
requests that were determined to “not reasonably describe the records soligitEfore with
the exception of one policy or practice claim discussed below, the Court concludhegtbhat
actions and stated intentions are sufficiently concrete for the Court to corfehtidect plaintiff
has alleged a real and immediate threat of future imgsylting from the alleged policies and
practices of the CIA Although it is true, as th€lA points out, that Tt]he existence of federal
jurisdiction ordinarily depends on the facts as they exist when the complaiatli$ filujan,
504 U.S. at 569 n.emphasis omitted) (quotifgewmarGreen, Inc. v. Alfonzo-Larrajrd90
U.S. 826, 830 (1989)), when a plaintiff alleges a future ingwypmon sense dictates that a
court can and should consider the activities of the plaintiff during and aftemtnéhatthe
complaint is filed in order to assess the likelihoodwth &uture injury.

The one exception to this holdingtiee allegedNon-Provision of Completion Date
Policy. With respect to that alleged policy, the plaintiff claithat the CIA has a policy or
practice of refusing to provide estimated dates of completion for pending EQU&Sts.See

FAC 1199-116NSC Il In particufr, the plaintiff claims that the CIA consistently refused to
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supply the plaintiff with estimate dates of completion for its pending FQjAess [u]ntil
November 2010,” and that although the CIA instituted a policy in November 2010 to “inform
requesters that the estimated date of completion for any given request eatedrgm CIA’s
date of receipt,” the CIA Isacontinued to refuse requestatemands for estimatedtda of
completion.Id. 11 101-104. The problem, however, is that the plaintiff's factual allegations, in
support of thelaim that the ClIAcontinuedo refuse to provide estimated dates of completion
since the promulgation of its November 20dformal guidancerelate solely td-OIA requests
filed by other partiesThe plaintiff cites requests filed by npartiesIMP and Michael
Radvintzky as well as those negparties’post-November 201fequests for estimated dates of
completion, to support its claim that the CIA continues to refuse to provide estidadesof
completion Yet, these allegations fail to allege a cognizable injury against the plaedtéiuse
“even assuming that individuals other than [the plaintiff] may have been subjpetdtieged
‘pattern or practice,” the plaintiff has not alleged that it hasn subject to the post-November
2010 policy that it seeks to challenggee Quick775 F. Supp. 2d at 18¥ithout an allegation
that the plaintiff itself has been subject to th&'€lpost-November 2018on-Provision of
Completion Date Policy, the plaintiff has no standing to bring its claim challetigahgolicy.
Thereforethe causes of action related to then-Provision of Completion Date Policy (Counts
Fifteen, Sixteen, an8eventeenf the First Amended Complaint do. 11-445)will be

dismissed for lack of subjeatatter jurisdiction.

B. M andamus and Administrative Procedure Act Claims

Having addressed all of tli&A’s standing arguments, the Court will now address the
CIA’s arguments for dismissing all of tihemainingpolicy-or-practice claims summarizedove

under Rules 12(b)(1) and/or 12(®)
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As discussed above, the plaintiff has elected to seek relief from a number ltgdld a
policies or practices of the CIA undewvariety of legal theoriesin addition to théAssignment
of Rights Policy andNon-Provision of Completion Date Poli@ddressednd resolved above,
the plaintiff claimstenseparate policies or practices thaaysviolate the FOIA.The plaintiff
seds relief from each of these alleged policies or practices under tieitself, but it also
seeks relief from fouof the policies or practices under the Mandamus'Aand it seeks relief
from sevenof the policies or practices under the ABAThe plaintiff concedes that, because
these claims are duplicative of one another, to the extent it is grantedtrallegach relief will
be pursuant to only one of these statutesePl.’s 444 Opp’'n at 7; Pl.’s 445 Oppat 7. The
Court will first address the viability of the plaintiff’'s APA claims and then will désctihe
viability of the plaintiff's Mandamus Act claims.

1. Administrative Procedure Act Claims

The CIA movesto dismiss the plaintiff severremainingAPA claims on the basis that
the Court lacks subjectatter jurisdiction over those claims. ThesetheeAPA claims related
to: the Aggregate Data Policy (Codirtreeof No. 11-444),the Administrative Appeals Policy
(CountSix of No. 11-444)the Reasnably Describe Policy (Couiivelveof No. 11-444)the
Work With Policy (CounfFifteen ofNo. 11-444)theWithheld Document Nordentification
Policy (CountNineteenof No. 11-445), thd&ocumeniLevel Exemption PolicyCountTwenty

One of No. 11-445), and the APA component ofchallenge to th&lomar Response Policy

Y The four policies or practices challenged under the Mandamus Act are: tregaiggData Policy, the
Administrative Appeals Policy, the Reasonably Describe Policy, and tink With Policy.

8 The seven policies or practices challenged under the APA include the samelifcies pr practices challenged
under the Madamus Act, as well as: th€ithheld Document Nosdentification Policy theDocumentlLevel
Exemption Policyand the APA component of the “FOIA/APA” challenge to &lemarResponse Policy.
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(Count Fourteen of Nd.1-445)° TheCIA argues that the APA’s waiver of sovereign
immunity does not apply to th@aintiff's APA causes of actiohecause the availability of a
remedyfor the plaintiff's policyor-practice claimainder the FOIA anBaynemeans that the
plaintiff's corresponding APA&laims are not claims “for which there is no other adequate
remedy.” SeeDef.s 444 Mem. at 3—4 (citing 5 U.S.C. 88 702, 702fs.’ 445 Mema.at 3-4
(same). According to th€lA, because “[a]ll . . of [the plaintiff's] APA claims, and the APA
component of its ‘FOIA/APA’ claim, are based on alleged violations of the FOIA ahka skef
available under the FOIA,” the APA claims should be dismis§efs.’ 445 Mem. at 4The
plaintiff responds thahe CIA’s “statement that the mere fact that an APA claim ‘is premised on
a violation of FOIA’ is automatically fatal to that claim is fundamentally incorreatabse
“FOIA does not provide an &tnative remedy iall cases.” Pl.’s 444 Opp’n at 6; Pl.’s 445
Opp’n at 6. The plaintiff thus argues that if the Court were to “find that the alleged pattern o
practice does not fit squarely within the four corners of FOIA’s remedtest, itould “remoe it
from Paynestyle declaratory relief,” and therefore no other adequate remedy woulditadke/
Pl.’s 444 Opp’'n at 7; Pl.’s 445 Opp’n at 7.

TheCIA is correct that, where a plaintiff clainteat an agency has wrongfully withheld
agency recordm connection with discrete FOIA requests APA claim seeking compelled
disclosure of the withheld records is preclud&eae, e.gKenney v. U.S. Dep’t of Justjd@03 F.
Supp. 2d 184, 190 (D.D.C 2009)hi% is because the FOIA grants federal courts jintisth to
“enjoin the agency from withholding agency records and to order the production afeatya
records improperly withheld from the complainant.” 5 U.S.658(a)(4)(B). The D.C. Circuit

in Payne however held that “[tjhe FOIA imposes no limiten courts’ equitable powers in

19 Count Fourteen of No. 3445, challenging the CIA’s allege&glomarResponse Policy is captioned as a
“FOIA/APA” cause of action, so the Court will only address the ARA&nt of that hybrid claim in this section of
the opinion. SeeFAC at 14 NSC IlI
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enforcing its term&,andwhere an agencyactions in response to a FOIA requesblate the
intent and purpose of the FOIA . . . the courts have a duty to prevent these aPayes 837
F.2d at 494see also Wash. Research Project, Inc. v. Dep’t of Health, Educ. & Wd&tatd-.2d
238, 252 (D.C. Cir. 1974) (“One can imagine circumstances, such as where an agency simply
refuses to conform its action to the known requirements of the [FOIA] in order to egiests
for information by repetitive litigation, that would tempt@urt to use any or all of the usual
weapons in the arsenal of equity.”(internal quotation marks omitted)). Therefore, alttheug
language of the FOIA could be restrictly to limit the equitible powers of federal courts to
enjoining the agency from withholding records and ordering production of improperly ldithhe
records, the D.C. Circuit and the Supreme Court have interpreted those equitabterporeer
broadly. SeeRenegotiation Bd. v. Bannercraft Clothing C415 U.S. 1, 19-20 (1974) (holding
that “[t]he broad language of the FOIA,” among other factors, demtmstiat “there is little to
suggest, despite the Act’s primary purpose, that Congress sought to limit thatiposvers of
anequity court”).

The scope of the equitable powers available under the EQOl@vertheless still unclear
because the D.C. Circuit has yet to specify the bread®ayriestyle relief The onlyconcrete
guidance has bedrom Payneitself, which stated tht FOIA policy-or-practice claims extend to
any “failure to abide by the terms of the FOIAPayne 837 F.2d at 491. This Court has
previously held that “where a plaintiff challenges an alleged pattern and prdatiolabng
procedural requirements of FOIA in connection with the processitige glaintiff's FOIA
requests|,] the Court has the power under FOIARagheto provide the requested declaratory
and injunctiveremedies.”Muttitt v. U.S. Cent. Comman813 F. Supp. 2d 221, 229 (D.D.C.

2011) see also Feinman v. FBI13 F. Supp. 2d 70, 78 (D.D.C. 2010) (dismissing APA policy-
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or-practice claim because “the relief available under FOIA is of the ‘same gsrite relief
available under the APA” (quotin@arcia v. Vilsack563 F.3d 519, 522 (D.C. Cir. 2009))).
Thus, undeMuttitt, the Court has the powtr enjoin a FOIA procedural violation under the
equitable jurisdiction of thEOIA itself so long as that violation was “in connection with the
processing of the plaintiff's FOIA requestaviuttitt, 813 F. Supp. 2d at 229. Indeed, this Court
stated inMuttitt that, even though a policy or practice “would not necessarily result directly in
[the] withholding [of agency records],” it nevertheldéalts within the Court’s broad equitable
powers under the FOIALd. at 228-29 & n.4.

This conclusion is supported by the fact that it is well settled that courts haaia cert
equitable powers under the FOIA that extend beyond the literal bounds of 5 U.S.C.
8§ 552(a)(4)(B). Most notably, courts clearly have the power to order an agenawutoae
search for records where that search was not “reasonably calculated to uriagelevraait
documents.” See Morley v. CIA508 F.3d 1108, 1114 (D.C. Cir. 2007) (quotingisberg v.
U.S. Dep’t of Justicger05 F.2d 1344, 1351 (D.C. Cir. 1983)). Although ordering an agency to
conduct an adequate search may indirectly lead to the production of responsive seeords,
Maydak v. U.S. Dep’t of Justic254 F. Supp. 2d 23, 44 (D.D.C 2003) (holding that “[a]n
improper withholdingnayarise froman agency’s failure to conduct an adequate search”
(emphasis added)), such injunctive relief does not necessarily “enjoin they digen
withholding agency records” or “order the production of any agency recasee3 U.S.C.
§8552(a)(4)(B). Similarly, remedying procedural violations of the FOIA may not necessarily
lead to the production of withheld responsive records, yet it is concomitanthy adwes to
interpret the jurisdictional grant in 5 U.S.C. § 552(a)(4)(B) to include the power to enjoin

procedural violations of the FOIA when they are connected to specific requestsoials:
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As in Muttitt, for each of theemainingpolicy-or{practice claimsn the instant casdhe
plaintiff alleges that the CIA has applied the policy or practice to oneoor apecific FOIA
requests made by the plaintiff. Hena#,of the alleged policies or practices challenged in the
instant actions arén connection with the processing bfe plaintiff's FOIA requests°
Multtitt, 813 F. Supp. 2d at 229. Additionally, all but one of the policgractice claims alleges
a violation of “procedural requirements of the FOIA.” The only exceprerthe claims related
to the Work With Blicy (Counts Fourteen, Fifteen, and Sixteen of No. 11-444), which allege
policy or practice of the CIA violating its own FOIA regulati@2, C.F.R. § 1900.12(c), not the
procedural requirements of the FOIA itsefeeFAC 1171-86,NSC Il Thereforg the Court
“has the power under FOIA aithyneto providethe requested dearlatory and injunctive
remedie’ with respect to all of the poliegr-practice claims exceptieclaims related to the
Work With Rolicy, which are properly addressed under the ARAuttitt, 813 F. Supp. 2d at
229. As a result of this conclusiohRA relief is foreclosedvith respect to the Aggregate Data
Policy, the Administrative Appeals Policy, the Reasonably Describe Pdieyyithheld
Document Nonldentification Policy theDocument-Level Exemption Policy, and t@éomar
Response Policy because the FOIA itself can provide the plaintiff with an aelequatable
remedy, assuming of course thia plaintiff has stated a claim for relief with respect to each of

those policies.Thereforeall of the plaintiff's APA claimgelated to those policiesCounts

 The claims related to the Reasonably Describe Policy (C&lenen, Twelve, and Thirteen of No.-#24),
however, could be considered as a more general challenge to agency action. Tigseheléénge the CIA's
formal interpretation of the term “reasonably describe” and allege thatrigtiztipn is “significatly and
consistently broader than is allowed by FOI/&&eFAC 1958, 63,NSC Il This sort of acrosthe-board challenge
to an agency’s formal interpretation of a statute is “typically seetigation under the [APA], as the APA
expressly provides fosuch judicial review.”"Bensman v. Nat'l Park Sen806 F. Supp. 2d 31, 41 (D.D.C 2011).
Nevertheless, although the plaintiff's challenge to the ReasonablyilleBalicy may have broader application, it
still challenges a policy that is allegedly hgiapplied “in connection with the processing of the plaintiff's FOIA
requests” and that is allegedly “violating procedural requirements o&k.FQWuttitt, 813 F. Supp. 2d at 229. Thus,
the Court is satisfied that this sort of challenge is within thet@qgurisdiction under the FOIA, even though it
would also clearly fall within the Court’s jurisdiction under thefAP
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Three, Six, and Twelve of No. 11-444, CouNteeteenand Twenty-One of No. 11-445, and the
APA component of the “FOIA/APA” claim in Count Fourteen of No. 11-44&H-be dismissd
for lack of subjectatter jurisdiction.Likewise, becausthe claims related to the Work With
Policy challenge conduct outside the Court’s FOIA jurisdiction, the Court does not have the
power to remedy thEOIA claim related to that policyCount Fourteen of No. 11-444Hence
Count Fourteen of No. 11-444 will also be dismissed for lack of sulmatter jurisdiction.

2. Mandamus Act Claims

TheCIA alsomovesto dismiss the plaintiff' $our remaininglandamus Actlaims on
the grounds that the plaintiff has failed to plead a claim for relief under thaestatuthat the
Court lacks subjeatatter jurisdiction over those claimSeeDef.'s 444 Mem. at 5—@Defs.’
445 Mem. at 5-6Thisincludes theMandamus Actlaimsrelated to the Aggregate Data Policy
(Count Four of No. 11-444)he Administrative Appeals Policy (Couevenof No. 11-444),
the Reasonably Describe Poli@ountThirteenof No. 11-444)andthe Work With Policy
(Count Sixteen of No. 11-444).oTadequately plead a claim for relief under the Mandamus Act,
28 U.S.C. § 1361, a plaintiff must alletiat (1) the plaintiff has a clear right to relief; (2) the
defendant has a clear duty to act; andl{8)e is no other adequate remedy available to the
plaintiff. See In re Medicare Reimbursement Ljtél4 F.3d 7, 10 (D.C. Cir. 2005). The D.C.
Circuit has narrowly construed jurisdiction under the Mandamus Act, holding that masida

style relief?is “drastic’; it is available only in ‘extraordinmg situations’; it is hardly ever

granted; those invoking the court’s mandamus jurisdiction must have a ‘clear and indé&puta

% The D.C. Circuit has held that, to the extent the court must determittevta “clear and compelling” duty
exists, ‘mandamus jurisdiction und€rl361 merges with the meritsecause if no “clear and compelling” duty
exists, the claim fails and the court also has no jurisdiction overdim shder 28 U.S.C. §361. See In re
Cheney 406 F.3d 723, 729 (D.C. Cir. 2005) (en banc).

% The Court refers to it as “mandamsiyle relief’ because “Rule 81(b) of the Federal Rules of Civil Procedure
long ago abolished the writ of mandamus in the district courts,” andftire the Mandamus Act “confers
jurisdiction on the district courts overtams ‘in the nature of mandamuslii re Cheney406 F.3d at 72&9.
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right to relief; and even if the plaintiff overcomes all these hurdles, whethetamaus relief
should issue is discretionarylih re Cheney406 F.3d at 72%ccord Allied Chem. Corp. v.
Daiflon, Inc, 449 U.S. 33, 34 (1980) (“[T]he remedy of mandamus is a drastic one, to be
invoked only in extraordinary situations.”Mandamusstylerelief is precluded when an
adequate alternative remedy exists, even where that alternative remedy isdiesg effiess
effective than mandamus relief would deee Fornaro vJames416 F.3d 63, 69-70 (D.C. Cir.
2005);Council for the Blind of Del. Cnty. Valley, Inc. v. Regadd9 F.2d 1521, 1532-33 (D.C.
Cir. 1983).

The CIA argues that the plaintiff has failed to plead any of the three requeradrek for
any of its claims under the Mandamus ASkeeDef.’s 444 Mem. at 5—-@efs.’ 445 Mem. at 5—
6. The plaintiff's only response is to argue that, although its Mandamudafos are
duplicative of its FOlAand APA claims, “this is not a fatal flaw in and of itself.” Pl.’s 444
Opp’n at 4; Pl.’s 445 Opp’n at 4. In support of this argument, thetiilaites two casefrom
this Court, which both refused to dismiss mandamus claims at the motion to disnas$stag
Pl.’s 444 Opp’n at 5 (citindudicial Watch, Inc. v. Nat'| Energy Policy Dev. Grp19 F. Supp.
2d 20, 44 (D.D.C 2002) ardREW/EOR587 F. Supp. 2dt63); Pl.’s 445 Opp’n at 5 (same).
Even assuming that the plaintiff is correct that the duplicity of its mandamus claintt ‘as
fatal flaw in and of itself,” thatloes not address whether thaipliff has adequately alleged
mandamuglaims in the first place

The plaintiff does not contest that it has failed to satisfy the first two elements of a
Mandamus Actlaim: a clear right to reliehnd a clear duty to acRather, the plaintiff only
addresses the CIA@guments witliespect to subjeghatter jurisdiction and does not discuss

the CIA’s argument that the plaintiff has failed to state ctaion mandamustylerelief. See
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Pl.’s 444 Opp'n at 4; Pl.’s 445 Opp’n at# Indeed, he plaintiff's citation taludicial Watch,
Inc. v. National Energy Policy Development Grqupsumeshat the plaintiff has aleely
pleaded claims for mandamasgyle relief Although that case held that “it would be premature
and inappropriate to determine whether the relief of mandamus will lanavilssue” at the
motion to dismiss stage, that holding was still premised on the determination “thatfplaente
stated a claim for relief under the mandamus stati®eg219 F. Supp. 2d at 44l'he plaintiff's
mandamus claimi® the instant actimss maybe dismissed on this ground alone because the Court
may treat the plaintiff's failure to oppose the defendant’s 12(b)(6) argumeatslecision to
concede those argumentSee Shankar v. ACS-G3b8 F. App’x 344, 345 (D.C. Cir. 2007)
(holding that plaintiff conceded the merits of an issue when he “did not respond in ary way t
defendant’s argument” on that issue in his opposition before the district cang (@tal Civil
Rule 7(b)));Buggs v. Powell293 F. Supp. 2d 135, 141 (D.D.C. 2003) (“It is understood in this
Circuit that when a plaintiff files an opposition to a dispositive motion and aeéd@dy certain
arguments raised by the defendant, a court may treat those argumtetits aintiff failed to
address as concededciting FDIC v. Bender 127 F.3d 58, 67—68 (D.Cir. 1997)).

Even if the plaintiff had natonceded its failure to plead clasiior relief under the
Mandamus Acthowever, the mandamus clainvsuld still beappropriatelydismissedecause
the plaintiff’'s FOIA claimswould provide an adequate remedy for all of the policies or practices
for which the plaintiff seeks relief under the Mandamus Adte FOIA itself is thesource of
what the plaintiff views as ¢hCIA’s clear dutiego act and the plaintiff's clear righto relief,
which underliethe plaintiff's mandamus claisn SeeFAC ] 22, 25, 37, 39, 67, 69, 88SC It

FAC 1113, 115NSC lll. Thus, to the extent a remedy would be available to the plaintiff under

% The CIA made it very clear in its motions to dismiss that it was seekingssisinaif the plaintiff's mandamus
claims under both Rule 12(b)(1) and Rule 12(b)&&eDef.’s 444 Mem. 85-6; Defs.’ 445 Mem. at-5.
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the Mandamus Act, an identicahd adequatmjunctiveremedy would be availabte the

plaintiff under the FOIA.See Payne837 F.2d at 494 (“The FOIA imposes no limits on courts’
equitable pwers in enforcing its terms;"Multtitt, 813 F. Supp. 2d at 228-29ikéwise to the
extent that a remedyg unavailableto the plaintiff under the FOIA for any particular policy or
practice, a remedy would be equally unavailable under the Mandamu# Aetessarily

follows that the plaintiff cannot plead any facts that would show that there the@anlequate
remedy available, and therefalk of the plaintiff’'sremainingMandamus Actlaims—Counts
Four, Seven, Thirteen, and Sixteen of No. 11-444l-be dismissed

C. Remaining Policy-or -Pr actice Claims

With the universe afemainingpolicy-or-practice taimsnow narrowed to the nine
causes of action alleged under the FOIA itaelil the one cause of action under the APthe
Court will now discuss whether the plaintiff has succeeded in pleading a olaieliéf for any
of those alleged policies or mtices. The CIA moves to dismiss each of these policpactice
claims for failure to state a claionder Rule 12(b)(6)SeeDef.'s 444 Mem. at 12-2@efs.’
445 Mem. at 10-19.

1. Aggregate Data Policy

The plaintiffchallenges the CIA’s alleged Aggreg&tata Policy (e., refusing to
process FOIA requests that seek “aggregate det&punt Two of No. 11-444SeeFAC 112,
14,NSC Il The requestfor what the plaintiff terms “aggregate datevesoughtdatabase
listings sorted by various criteria. In particular, the plaintiff points to tweneles of
“aggregate data” requests that the CIA has refused to process: (1) a reqfldedabmse listings

of all FOIA requesters from Fiscal Years 268810 according to the fee categories to which

% Once again, these ten policies or practices exchssgnment of Rights Poliayiscussed aboveSeediscussion
supraPart lll.LA.1
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CIA assgned thent and (2) a request for “a record that would indicate the ten individuals
responsible for the most FOIA requests submitted (each) in Fiscal 2@@8s2009, and 2010.”
Id. 1116, 42. The CIA refused to process these requests either on thdgtbanitsecord
systemswverenot configure in a way that would allow tb perform a adequatsearchwithout
an unreasonable effort or on the groutiddthe FOIA does not require federal agencies to
create records, collect information, conduct redgaanalyze data, or conduct unreasonable
searchesSeelutz Decl. Exs. EH, L.

The CIA argues thdhe plaintiff's challenge to the alleged Aggregate Data Palmuld
be dismissed for failure to state a claim because, assuming that such a&xstcyt would not
violate the FOIA. SeeDef.'s 444 Mem. at 13-14The CIA maintains that processing requests
for database listings would (a) require it to create new records, as opposaelyproducing
preexisting records afat (b) require it to condtt research, as opposed to merely performing a
search.ld.; Reply in SuppDef.'s Partial Mot. Dismiss Pl.’s First Am. Compl.0§éf.’'s 444
Reply”) at 14 NSC Il ECF No. 18. The CIA further argues that, because the FOIA does not
require agencies treate new records or conduct research, a policy of refusing to do so does not
violate the FOIA. Def.’s 444 Reply at 14. The plaintiff responds, howetet the act of
sorting a database by certain critegay( fee category of requestemd providng a listing of
that database so sortddes not constitute creating new records or conducting reseeattier
it merely constituteperforminga searctand producing the results of that searSleePl.’s 444
Opp’'n at 21.

The CIA is correct, and the pidiff appears to agree, that “the FOIA imposes no duty on
the agency to create record$=brsham v. Harris445 U.S. 169, 186 (198@iting NLRB v.

Sears, Roebuck & Co421 U.S. 132, 161-62 (1975%ccord Yeager v. DEA78 F.2d 315, 321
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(D.C. Cir. 192) (“It is well settled that an agency is not required by FOIA to create a @mtum
that does not exist in order to satisfy a request.”). The FOIA also doesjanotagencieso
conduct research Bgynswefing] questions disguised as a FOIA requestuidgins v. IRS620
F. Supp. 19, 21 (D.D.C. 198%ff'd mem, 808 F.2d 137 (D.C. Cir. 198&ee also Frank v. U.S.
Dep’t of Justice941 F. Supp. 4, 5 (1996) (holding that agencies are “not required, by FOIA or
by any other statute, to dig out all théommationthat might exist, in whatever form or place it
might be found, and toreatea document that answers plaintiff's question”). The dispute with
respect to the alleged Aggregate Data Pphowever, is whether the plaintiff's FOIA requests
for “aggregate data” require the CIA to create new records or conduct research to answe
guestions.

The 1996 Electronic FOIA AmendmerftE-FOIA Amendment§ provide some useful
context in understanding what is required of agencies in running searemesarwhen
“agencies increasingly use computers to conduct agency business and taldtolsev@aluable
agency records and information.” Pub. L. No. 104-23(a§(5, 110 Stat. 3048, 3048 (1996).
The EFOIA Amendmentsvere intended to “maximize the uskfess of agency records and
information collected, maintained, used, retained, and disseminated by the Esderament.”
Id. 8 2(b)(4), 110 Staat 3049. Congress provided in the Amendments that, “[g]Jovernment
agencies should use new technology to enhance public access to agency records and
information.” Id. § 2(a)(6), 110 Stat. at 3048. Thus, the Amendments expanded the definition of
a “record” to include “any information that would be an agency record . . . when maintgined b
an agencyn any format, including an electronic fornjaid. 8 3, 110 Stat. at 3048mphasis
added), and they expanded the definition of “search” to rftearview, manuallyor by

automated meaurisid. 8 5, 110 Stat. at 30§@mphasis added). The Amendments aldded the
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provision that, “[ijn responding . . . to a request for records, an agency shall makelveEasona
efforts to search for the records in electronic form or format, except when $uthk wbuld
significantly interfere with the operation of thgency’s automted information system.ld. In
light of these changes to the FOIA regime, “[e]lectronic database searches aoeregarded
as involving the creation of new record$?eople for the Am. Way Found. v. U.S. Dep't of
Justice 451 F. Supp. 2d 6, 14 (D.D.C. 2006) (internal quotation marks omisesel plsdH.R.
Rep. 104-795, at 22 (1996) (“Computer records found in a database rather than a file cabinet ma
require the application of codes or some form of programming to retrieve the atifamm . .
[T]he review of computerized records would not amount to the creation of records.”).

In responding to a FOIA request for “aggregate data,” therefore, an agesdyot
create a newlatabase or @organize its method of archiving data, but if the agehepdy
stores records in an electronic database, searching that database does rathewwiation of a
new record. Likewise, sortirgpreexisting database of information to make information
intelligible does not involve the creation of a new record because, as Congress tinded |
legislative history to the FOIA Amendments, “[clomputer records found in a database rather
than a file cabinet may require the application of codes or some form of progrgutonmnetrieve
the information.” H.R. Rep. 104-795, at 22. Sorting a database by a particular dagadield (
date, categoryptitle) is essentially‘the application of codes or some form of programming,” and
thus does not involve creating new recavdsonducting researehit is just another fornof
searching that is within the scope of an agency’s duties in responding to FOd&teequ

Nevertheless, the distinction between searchingeghdr performingesearctor
creating recordeemairs somewhat muddledn particular, there is a tension begm the wel

settled prohibitioragainstrequiring agencies to conduct research and create reeoithe
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policy of the E-FOIA Amendments to brirtige contents of electronic databasathin the
FOIA’s reach When points of data are stored in a datglths¢ data can often be manipulated
in myriad ways only some of whiclarelikely to qualify as mere “searching” within the meaning
of the FOIA. See, e.gLabella v. FB) No. 11€CV-0023, 2012 WL 948567 at *12 n.12
(E.D.N.Y. Mar. 19, 2012) (observing that “FOIA did not obligate the [defendant] to provide [the
plaintiff] with ‘aggregate data™ where the plaintiff sought “aggregat&adeelated to the victim
class and distinct subgroups of” the Supplemental Victimization Survey taatienBl Crime
Victimization Survey). Although the E-FOIA Amendments condone “the application of codes or
some form of programming to retrieve the information” contained in an electrdalzede,
neither the text of the statute nor the legislative higbooyidesany guidance owhen the
manipulation of datagints in an electronic databakeough “the application of codes or some
form of programming” crosses tlafl-importantline between searching a datahasethe one
hand,and either creating a record or conducting research in a datab#se other.

With this tension in mind, although the act of searching or sorting an electrasiasiat
is clearly not the creation of a record under the FOIA, the question remains mgretheing a
listing of database seeh results involves the creation of a recofitst, it is important to note
that t is not unprecedented for a federal agency to produce entire fields of data friooigrart
electronic databases in response to a FOIA regemste.g.Long v. U.S. Dgt of Justice 450
F. Supp. 2d 42, 48 (D.D.C. 2006) (DOJ produced several fields from “the EOUSA’s central case
management data under the FOIAghd such requests could certainly be considegdests for
“aggregate data.” Producimglistingor indexof records however, is different than producing
particular points of data.¢., the records themselves)his is because a particular listing or

index of the contents of a database would not necessarily have existed prior to a ¢gfven FO
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request.For example, aequest seekinta database listingf the first 100 FOIA requests filed

in Fiscal Year 2012 may require the creation of a new record because the record being
requested-whether produced in the format of a printout, a “screen shot,” or somsthiigr—
is not necessarily something “that an agency has in fact chosen to creatantl Yeager

678 F.2d at 321. The same would be true of paper, rather than electronic, records. For example,
if a FOIA request sought “an inventory of all non-electronic records create2bR regarding

the Cuban Missile Crisis,” an agency need not create an inventory if one did noy ekesad
though the agency would need to release any sucleleotronic records themselves if they were
requested and wer@nexempt from disclosurel herefore a FOIA request for a listing or index
of a database’s contents that does not seek the coot¢hésdatabasdéut instead essentially
seeks information about those conteigt® request that requires the creation of a new record,
insofar aghe agency has not previously created and retained such a listing ofirsie.

People for the American Wa451 F. Supp. 2d at 15 (producing a “list of records returned from
[a database] search” is “something tRh&IA does nbmandate’because “the list was not
previously created or obtained by the agency” and “an order that defendant produckssuch a

would be tantamount to requiring the defendardréatean agency record”).

% These were the sort of records sought by the plaintiff in its requestgigregate data.SeePl.’s 444 Opp’n Ex.
A at 1 (seeking “a list, index, printout, or similar documentf)Ex. B at 1, 4, 7, 10 (seeking “database listing[s]");
id. Ex. E at 53 (seeking “an index or comparable list”). The first two of tleegeests were incorpated by
reference in the First Amended ComplaiBeeFAC 16, 42,NSC Il

% Similarly, requests for aggregate data, even if they seek data itself rathardhtabase listing or index, may
nevertheless require an agency to perform research in respan&®IA request-something courts have long held
agencies are also not required to &ee, e.gHudgins 620 F. Supp. at 21Congress contemplated this possibility
in the EFOIA Amendments by stating that when an agency responds to a FOIAtrégigsmll make reasonable
efforts to search for the records in electronic form or format, except suwnefforts would significantly interfere
with the operation of the agency’s automated information system.” Pim.1104231, 85, 110 Stat. at 3050.
Thus, if a FOIA request for “aggregate data” would require an unreagdnailensome electroniearch within

the confines of aagency’s automated information system, an agency need not conductthe Sea, e.gWolf v.
CIA, 569 F. Supp. 2d 1, 8 (D.D.C. 2008) (agreeing that the CIA was not requikatt¢h g&s microfilm files
“because such a search would be unduly burdensome and exceed the requoeR@IRY).
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Even so, deciding whether or not the plairtidis stated a claim for relief its challenge
to the CIA’s alleged Aggregate Data Poli@ount Two of No. 11-444¥ an exceedingly close
call becauséhe phrase used by the plaintiffits First Amended Complairt‘aggregate
data™—is ambiguous.Whetheror not the claim can survive depends upon whether, in light of
the specific examples of “aggregate data” requests provided by the plainsffFirst Amended
Complaint {.e., Counts One and Eight), it would be reasonable to construe the plaintiff's
allegations to include requests for aggregate data itself, as opposed to inchldirepusts for
“database listings” ofprintouts” of such listings The plaintiffseemdo contendthat a requds
for a “database listing” diprintout” of such a listig is a proper FOIA requesnh its facesee
Pl.’s 444 Opp’'n at 20-21, which is incorrect, as the Court’s discussion above makes okear. O
of thetwo specific FOIA requests th#te plaintiffallegesas an example of an “aggregate data”
requesthowever, sought, in the alternative, the underlying records themssdeas Ex. A at2
(seeking, in the alternative, “[a]ll FOIA request letters submitted to the Cléafcn year”)
which would not require the creation of a recfdEven so, this single regst is insufficient to
allege the existence of a policy or practide¢he CIA refusing to produce the contents of an
electronic databadsecause itould just as easily havwmenan isolated incidentSeelgbal, 556
U.S.at 678 complaint must jead facts that are more thameérdy consistent with’ a
defendans liability”). Therefore, the plaintiff has failed to state claim for relief challenging the
CIA’s alleged Aggregate Data Policy, and Count Two in No. 11-444 will be dismissed.

The Court pauses, however, to notefheverseracticalconsequences of the CIA’s
choice to refuse to provide database listings in response to FOIA requestsOTA requires

agencies to disclose all nexempt data points that it retains in electronic databsse®.g,

%" The FOIA request that contains this alternative request is incorporatecisnef in the First Amended
Complaint. SeeFAC 42,NSC IL
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Long 450 F. Supp. 2d at 48ndthus although the CIA may not be required to produce an index

or database listing in response to a FOIA requesanibe required to hand over the contents of
entire databases of information to the extent thosteats are not exempt from disclostfte.

Although producing the contents of a database would likely involve the same search burden upon
an agencysproducing a database listing, the production of a database listing would entail a
substantially lighteproductionburden upon the agencipespite the fact thahe CIA can

continue to escape the productiordatabase listirggunder the FOIAf it wishes the CIA may
neverthelesfind it more efficient to begin producing such database listings upon request

because failing to do so may prometjuesters to seek the reams of data underlying such listings
instead?’

2. Reasonably Describe Policy

The plaintiffchallenges the CIA’s alleged Resonably Describe palic€ount Eleven of
No. 11-444 claimingthat the CA regularly refuses to process FOIA requeststtmaiCIA
deems noto “reasonaly describe” the records sougleeFAC 1156—61,NSC Il The
plaintiff claims that this behavior constitutes a policy or practice of applyimdiritcbn of the
FOIA’s “reasonably describeséquirementhat “is significantly and consistently broader than is
allowed by FOIA.” FAC 168,NSC Il In the same veinhé plaintiff alleges that “[iln a
majority of these cases, CIA has cited the configuration of its recorégssyas a disqualifying

factor.” Id. Ultimately, the phintiff takes issue with two aspects of the CIA’s interpretation of

% n fact, the KecutiveOffice for theU.S. Attorneys‘regularly releases national caseload statistical data in
response to monthly requests under the Freedom of InformationiaadyPkcts.” The United States Attorneys
Office—FOIA/PA Reading Roomhttp://www.justice.gov/usao/reading_room/data/CaseStatglast visited Oct.
17, 2012). The CIA could potentially be subject to similar monthly repguf its database of FOIA request
information.

#t also may prompt Congress to supplement current annual FOIA repatjuigements to include aggregate
data such as the total number of FOIA requesters organized by fee catedueytem most prolific FOIA requesters
to an agency in a given fiscal ye@ee5 U.S.C. &52(e)(1).
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the FOIA’s “reasonably describes” requirement. First, the placiéimsthat the CIA has
inappropriately restrictetheterm“reasonably describdjy requiring requests to be couched “in
terms of the request’'s compatibility with existing indexing systen®$.’s 444 Opp’n at 23.
Second, he plaintiffclaims that the defendant has adopted an overbroad interpretation of terms
like “relating to” and “pertaining to” in concluding that those terms rendearig¢ions
unreasonably vagueseePl.’s Opp’n to Def.’s Mot. Summ. §'Pl.’s 444 Summ. J. Opp’'n"s
19,NSC I} ECF No. 26°

Beginning with the first aspeché CIA argues that th@aintiff's challenge to the
Reasonably Describe Polishould be dismissed faaifure to state a claim because determining
whether a request reasonably describes thedssought “depends both on the nature of the
request and the type of records system an agency ba$.s 444 Mem. at 16. In support of
this argument, the CIA cites its oA®IA regulation, which states:

A request need only reasonably describe therdscof interest.This means that

documents must be described sufficiently to enable a professional employee

familiar with the subject to locate the documents with a reasonable effort.

Commonly this equates to a requirement that the documents micstaleble
through the indexing of our various systems

32 C.F.R. § 1900.12 (emphasis added). The CIA’s FOIA regulations also define reasonably
described records to mean “a description of a document (record) by unique ideriificathber

or descriptive terms which permit an Agency employee to locate documemteasbnable

effort given existing indices and finding aitidd. § 1900.02(m) (emphasis addedt).response,
however, the plaintifiikewisecites theseegulations, but it arguegkat theirlanguage

“restricting th[e] definition [of ‘reasonably describjgs terms of the request’'s compatibility

% Indeed, the plaintiff goes so far as to argue in its opposition to the @lgtien for summary judgment in No. 11
444 that it “feels comfortable in saying” that the defendant’s overbraagbietation of terms like “relating to” and
“pertaining to” is “likely the worst component of the ‘overbroad aggion of “reasonably dest®™ pattern or
practice it seeks to overturn in Count 11,” Pl.’s 444 Summ. J. Opp’n at 19 hexeghtthe plaintiff failed to
reference this argument at all in its opposition to the CIA’s motion to dismitss Court will address this argument
anyway, n the interest of providing a comprehensive analysis of the plaintifflieohe.
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with existing index systems is an impermissible interpretation of Congress’santétherefore
must be rejected.” Pl.’s 444 Opp’n at 23.

Whetheror not the CIA’s interpretation of the term “reasonably describes” in thA KOI
inconsistent with the FOIA is a plydegal questiorof statutory interpretatiothat the Court
will reviewde novo SeeUnited States v. Copk94 F.3d 883, 88@.C. Cir.2010) (holding that
“the proper interpretation of a statute is a question of la@d)lins v. Nat’l Transp. Safety Bd.
351 F.3d 1246, 1253 (D.C. Cir. 2003) (“For generic statutes like the APA, FOIA-addral
Advisory Committee Act]the broadly spraling applicability undermines any basis for
deference, and courts must therefore review interpretive questions de noar.Analysts v.

IRS 117 F.3d 607, 613 (D.C. Cir. 1997) (“The meaning of FOIA should be the same no matter
which agency is asked fwoduce its recordy. Therefore, “because a court can fully resolve

any purely legal questions on a motion to dismiss, there is no inherent barei@chog the

merits at the 12(b)(6) stageMarshall Cnty. Health Care Auth. v. Shala88 F.2d 1221, 1226
(D.C. Cir. 1993).

Under the FOIA, agencies are required to make “promptly available” recordsehat
“reasonably describe[d]” in a request that “is made in accordance with publiseedtating the
time, place, fees (if any), and procedures to be followed, and which are not esampt f
disclosure.” 5 U.S.C. §852(a)(3)(A, 552(b)>' The phrase &quests for records which . . .
reasonably describes such records” was added to the FOIA in 1974, and it replaceaisihe phr

“request for identifiable records.SeePub. L. No. 93-502, § 1(b)(1), 88 Stat. 1561, 1561 (1974).

31 Thus, the question of whether or not a request “reasonably describes”ubsteerecords is a threshold
administrative inquiry. An agency need not make records available toestequnless and until a requester
“reasonably describes such records.” Hence, there is a meaningful differeneerbatiroadly sweeping yet
“reasonably describe[d]” FOIA request, which might trigger the agemluties to communicate andagerate with
requesters under 5 U.S.C582(a)(6)(B)(ii), and a request that fails to meet the thresholdagtmably
describ[ing]” the records in the first place.
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The Senate Judiciary Committee Report accompanying this amendment statéigethat,
identification standardh the FOIA should not be used to obstrogblic access to agency
record$ and the amendment “makes explicit the liberal standard for identification thgt&€3s
intended.” S. Rep. No. 93-854, at 10 (1974). The House Committee on Government Operations
Report accompanying the amendment clarified that, “a ‘description’ of a redukstument
would be sufficient if it enabled a professional employee of the agency who wharfamh
the subject area of the request to locate the record with a reasonabie aheftort.” H.R.
Rep. No. 93-876, at B The D.C. Circuit has held, in this regard, that “[t]he linchpin inquiry”
in determining whether a request “reasonably describes” the records solwghtherthe
agency is able to determine ‘precisely what records [are] being requesteadger 678 F.2d at
326 (alteration in original) (quoting S. Rep. No. 93-854, &t 10

The CIA argues that, “[b]ecause the way [its] res@ybstem is configured directly
affects whether a CIA professional employee can locate requested docuntieatseasonable
amount of effort, the configuration of its records system is a proper factai forconsider in
determining whether a FOIA communication adequately describesghested records.”
Def.’s 444 Mem. at 16-17. In support of this argument, the CIA cites two cases from this Cour
that discussd an agency’s ability to consider the configuration of its own records system in
responding to FOIA requesttd. at 16;seeAssassination Archives & Research Citr., Inc. v.,CIA
720 F. Supp. 217, 219 (D.D.C. 1989A]gencies are not required to maintain their records or
perform searches which are not compatible with their own document retrieteahsy?;
Blakely v. Dep’'t oflustice 549 F. Supp. 362, 36667 (D.D.C. 1982) (“The FOIA was not
intended to compel agencies to becaddodnvestigators for requesters whose requests are

not compatible with their own information retrieval systéinsin response, the plaintiff rek

56



heavily on the legislative history of the 1974 FOIA amendments, most of vglaitkd and
discussed aboveSeePl.’s 444 Opp’n at 23—-24. As the defendant correctly points out, however,
the legislative history does not “directly mention whether amegcan consider the

configuration of its records in determining whether a FOIA request reasonabhbes the

records sought.’'Def.’'s 444 Reply at 16.

Reading between the lines of the plainsiféirief it appearghat the plaintiff essentially
concedes that an agency is allowedonsiderthe configuration of its records systems in
responding to a FOIA request. In fact, the plaintiff's brief cites no authitbatywould
contradict that principle. The plaintiff's argument is focuseteon the pmciple that an
agency cannadisingenuously hide behind the configuration of its records systemsaiteanpt
to thwart otherwise proper FOIA reques&ee, e.gPl.’s 444 Opp’n at 24 (arguing that the 1974
FOIA amendmentadding the term “reasonably descrijegas “supposed to ‘directly aid
citizens in obtaining Government documéits Without addressing the merits of this latter
principle, the Court simply notes that such a principle is irrelevant to decidifigsthguestion
presented by the plaiff's policy or practice claimi.e., whether the FOIA permits agencies to
consider the configuration of their records systems in deciding whethdPar&qest
“reasonably describes” the records sought.

On that question, the defendant clearly has the better of the argument. It has kmen the |
in this Crcuit for nearly 35 years that:

[A]n agency is not required to reorganize its files in response to a plaintiff's

request irthe form in which it was made, and that if an agency has not previously

segregated the requested class of records production may be required only where
the agency can identify that reaal with reasonable effort.

Goland v. CIA607 F.2d 339, 353 (D.C. Cir. 1978) (alterations, footnotes, and internal quotation

marks omitted).This principleis perfectly consistent with the legislative history cited by the
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plaintiff, which states that a request reasonably describes records sought wheld enable an
informed agency employee to locate the records “with a reasonabletohedfort.” H.R. Rep.
No. 93-876, at 6. The legislative history did not sweep as broadly as the plaintiff suggests
becausé¢he legislativehistoryindicates thaCongress was more narrovdgncerned that
agencies were requiring requesters to cite “a dpdiie or file number” in their requestsee id.
at 5;see alsd 20 Cong. Rec. 6,809 (1974) (statement of Rep. Thamoejhat agencies were
taking the configuration of their records systems into account more gendraliyuld be
unreasonable require agencies to throw practical considerations to the wind in deciding
whether they can process FOIA requéstsausgalthough the FOIA regime undoubtedly seeks
to “directly aid citizens in obtaining Government documents,” it also strivestevactha goal
without trampling on the agency’s prerogative to organize and manage its recordasoraably
efficient manner.In other words, an agency is presumably unable “to determine ‘precisely what
records [are] being requested” whewrad@nnotperform areasonable search for the requested
records within the limitations of how its records systems are config@ed.Yeage678 F.2d at
326.

The search at issue @olandis a useful example. In that case, the plaintiff sought
documents related to the Islagtive history and passage of the National Security Act of 1974 and
the CIA Act of 1949, as well as two bills introduced into Congress in 1948 providing for the
administrationof the CIA. Goland 607 F.2d at 342—-43. In particular, the plaintiff sowayihyt
documents produced from congressional reports or hearings related to themedalso “any
materials which may have been the basis for testimony at hearings or matedaby vs
submitted by the CIA or other Executive Brarsdurces which are ihaled in unpublished

reports on the cited bills.Td. at 343 (alteration and internal quotation marks omittethe CIA
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conducted a search for such records, but it averred in affidavits that it had “no ordices
compendiums identifying records as ‘preparatory documents for congressshimabiegy,” and
thus “any additional records of this description, if they exist, could be found ordydageby-
page search’ through the ‘84,000 cubic feet of documents in the CIA Records Cdnteat™
353 (dteration omitted).The D.C. Circuit upheld the adequacy of this search, holding that the
CIA’s affidavits “plainly show[ed] that the effort required to locate thpdihesizedback-up’
documentgprepared for use at these hearingsuld be unreasonablere.” Id. at 353-54.
Thus,Golandrecognizedhe fact that the “reasonable efforts” that an agency is required to put
forth in locating requested documents is bounded, at least in part, by the configuration of a
agency'’s records systemb.stands taeason thathis principleapplies to all stages of the
processing of a FOIA request, including the threshold decision of whether to precesguest
at all*

The plaintiff is still correct in asserting that an agency may not hide behind the
limitations of its own records systems in refusing to process FOIA requestbisbilte plaintiff
has not allegeth its First Amended ComplaintThe plaintiff's policy-orpractice claim

challenging the alleged Reasonably Describe P¢Gount Eleven in No. 11-444nly alleges

%2 The Court recognizes the hydraulic effect that this logical extensiGolahdand itsprogenycould potentially
have upon FOIA litigation: If agencies are permitted to cite the configaraf their records systems in refusing to
process a request as not “reasonably described,” or as requiring an umdalysbme search, requestersuld be
pushed to seek judicial review of agencies’ FOIA responses at an earleeinstag FOIA process. This is only
problematic to the extent that agencies choose to abuse this powdmigyldghind the configuration of their
records systems in refugjio process otherwise properly framed requestgencies that see this doctrinal
extension as an invitation to artfully dodge FOIA requtstgwould rather not processould be shorsighted,
however, since such a choice would entail perverse consesgidhan agency chooses to rely too heavily on the
“reasonably describes” requirement to get rid of broad or pesky FOIA tegugbleir inception, rather than
embracing the spirit of the agency’s obligations under 5 U.S5628)(6)(B) to “providette person an opportunity
to limit the scope of the request” or “an opportunity to arrange withgbecy an alternative time frame for
processing the request or a modified request,” that agency will subje€Iif processing practices to judicial
scrutny and supervision at a much earlier point in time than would otrebeisiecessary. The Court presumes
that agencies will generally choose the pattiined in § 552(a)(6)(B}—which is triggered with a proper request
and responsibly exercise their discretion in deciding when to refusedess FOIA requests because of the
configuration of their records systems.
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that the CIA’s citation to the configuration of its records sysgms a general mattem
inappropriate basis to conclude that a requester has failed to reasonablyedbsar@zords
sought. SeeFAC 1157-61,NSC Il That claimunderGolan mustbe dismissed because its legal
premise is incorrect as a matter of law.

The second aspect of the plaintiff's challenge to the CIA’s alleged Reagdreduribe
Policy is also unavailing, but for a different reasdime plaintiff argues that the CIA interprets
too broadly terms like “relating to” and “pertaining to” in FOIA requegstsl, the CIA allegedly
relies on those overbroad interpretations to conclude that FOIA requests do oiwdlbbas
describe the recordssght. SeePl.’'s 444 Summ. J. Opp’n at {&rguing that the CIA has a
“misguided rule that any request that contains the words ‘pertaining tafedeo,’ or ‘relating
to’ is automatically overbroad whenever [the CIA] does not feel like procesying fie
problem with this aspect of the plaintiff's challenge is that, unlike the first aspéogs not
focus on a formal interpretation of the “reasonably describes” requiremetiter Rhe plaintiff
is arguing that the CIA has implemented a loosetfm@ of concluding thatmany, perhaps
most?® requests that use the phrases “relating to,” “pertaining to,” and the like dasonably
describe the records sougfthis fails tostate claim in the abstract because, short of a
categorical refusal to pcess any requests that contain these phrases, an agency is permitted to
assesshe language of each FOIA requdsitit receivesn orderto determine whether it

“reasonably describes” the records it seeks.

33 Although the plaintiff intimates that the Cléategoricallyrefuses to process FOIA requests that contain the
phrases “relating to” or “pertaing to,” that insinuation is refuted by the plaintiff's First Amended Gamp which
includes a claim that the CIA processed, but found no records responsiMeQbA request for “all records
pertaining to guidelines for attorneys in the Office of &ahCounsel (“*OGC”) for the conduet civil cases,
especially pertaining to interactions between OGC attorneys and Depaofrdastice (“DOJ") attorneys.FAC
19105, 107NSC 1L
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The Court neverthelessds troublingthe plantiff's claim that the CIA is systematically
attempting to overuse the “reasonably describes” requirement because sucleanf timis
FOIA'’s statutory language woulésult ina large swath of FOIA requests never even getting
processed, even though they should®*b&his is particularlydisturbing in light of Congress’s
explicit admonition that agenciesenot to use the “reasonably describes” requirement “to
obstruct public access to agency records.” S. Rep. No. 93-854, Bedéral courts’
jurisdiction under the FOIA is not limited ttenials ofrequests that reasonably describe the
records sought, and an agency is not the final arbiter of whether a FOIA ragassnably
describes” the records it seekBhus,a FOIA requester dissatisfi with an agency’s decision
about whether a request “reasonably describes” the records itnsaglseek judicial review of
that question.Seediscussionnfra Part 111.C.3.a Indeed, the CIA implicitly concedes this
aspect of the Court’s jurisdiction because it has not moved to digmais#o claims by the
plaintiff that the CIA has improperly refused to proceadicularFOIA requests deemed not to
reasonably describe the records sou@aeFAC 1146-55NSC Il Even so, the question of
whether a particular FOIA request “reasonably describes” the records sadhghly context
specific inquiry, ilksuited to abstract analysisthouta formal (or at leasifficially
acknowledged) agenanterpretation of the “reasonably describes” requireméatking such
an official agency interpretatiomith respect to the second aspect of its challenge tGliN's
allegedReasonably Describe Poliaye plaintiff and requesters like it are limited to challenging
individual refusalgo process FOIA request® thebasisthat the request does not reasonably

describe the records sought.

% The plaintiff directs the Court to “nineteen of Defendant’s mostggusly questionable determinations that
requests allegedly failed to reasonably describe the records soubist44R Opp'n at 26. Although the Court
does not consider this eviderioeruling upon the CIA’s motion to dismiss, it is worth observing thatiesof these
examples include rather specific requests, such as a request for “a cogyubliaditions/reports made by the
[Director of National Intelligence] Open Source CenterJanuary of 2009.’SeePl.’s 444 Opp’n Ex. E at 37.
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3. Administrative Appeals Policy and Work With Policy

Under theFOIA, once an agency has received a requtdsas twenty days within which
to determine “whether to comply wituch request,” and the agency must aismiediately
notify the person making such request of such determiriamh“of the right of such person to
appeal to the head of the agency any adverse determination.” 5 US5Z{a§6)(A)(i). The
FOIA does ot explicitly define the term “adverse determinatioAdditionally, under the
CIA’s FOIA regulations, any communications “which do not meet the[] requirenjef
reasonably describing the records sought and not requiring an unreasonablenskéeh]
considered an expression of interest and the Agency will work with, and offer Boggeés, the
potential requésrin order to define a request propei\82 C.F.R. § 1900.12(c).

The plaintiff challenges the CIA'’s alleged Administrative Appeals Paticyount Five
of No. 11-444by allegingthat when the CIA refuses to process a request that it deems improper,
the CIA has a policy or practice of refusing the requester’s right to adrativsly appeal that
decision. FAC 11 28-28ISC Il The plaintif claims that “[a]n agency’s duty to adjudicate
administrative appeals of any negative determinations is a cornerstoned$ BQg process
framework,” and therefore it avers that this alleged policy or practice \8dlageFOIA. Id.

1127, 29. The ClAargueghat this claim should be dismisseecausan agenc

determination that a FOIA request is improper or invdbds not qualify as an “adverse
determination” that would trigger the right to administrative appeal under théestnd
therefore tis policy of refusing the right of administrative appeal when a request is deeme
improper or invalid is consistent with the FOISeeDef.'s 444 Mem. at 14-15Yet, the

plaintiff responds that if the FOIA allows agencies to refuse the right to aniathativeappeal
“the exhaustion doctrine is effectively turned on its head” leangqgesters “forced to speculate

about [the agency’s] reasons for its actions in a vacul8eePl.’s 444 Opp’n at 22.
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To better understand the context of the plaintiff's position, however, it is helpfubalso t
consider a related policy or practice alleged by the plaintifie plaintiff also challenges the
CIA’s alleged Work With Policy irCountFifteenof No. 11-444, laiming that when the CIA
deems a FOIA request improper or invalid, it habituails to contact the requester and “work
with, and offer suggestions to, the potential requester in order to define a request praperly
required by the CIA’s own regulation§eeFAC {74,NSC Il The CIA argues that this claim
should also be dismissed because the plaintiff has failed to “establish th#A thasG policy or
practice of not working with potential FOIA requestérsting two of the examples of imprep
requests in the plaintiff's @nplaint, which include suggestions from the CIA about how to
refine the scope of the requesB&eeDef.s 444 Mem. at 18-19.

Combining these two alleged policies or practices, the plaintiff is claiming thatahe C
has allbut nullified agency consideration of requests that are deemed improper or invadid: T
alleged Work With Policy preventsquesterérom refining improper requests teake them
amenable to processingnd thaalleged Administrative Appeals Politsavesrequestersvith no
avenue fomdministrativereview of whether the determination was appropriate. The question is
whether the FOlAand the APA permithis state of affairs.Though these two alleged policies
are related, the legal analysis applied to these alleged policies will differsbeabau
Administrative Appeals Policy is an alleged violation of the FOIA itself, while toekWWVith
Policy is an alleged violation of the CIA’s regulation. Thus, the Administrative #pgolicy
will be evaluated under the FOIA, while the Work With Policy will be evaluated uhdekRA.

a) The AllegedAdministrative Appeals Polidyails to State a Claim
under the FOIA

As to theAdministrative Appeals Poligythe plaintiff's claim can only survive if the

FOIA requires agencies to provida administrative appefitbm a determinatiothata request
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is improper. In other words, it can survive only if a determination that a request is imprope
gualifies as an “adverse determinationder the FOIA. Once again, this raises a question of
statutory interpretation.

Many courts have recognizétat an agency’disclosure duties under the FOIA are not
triggered until a proper FOIA request is submitt&ee, e.g.Truitt v. Dep’t of State897 F.2d
540, 544 (D.C. Cir. 199Q) To be sure, a request which fails to ‘reasonably describe[] the
documents sought does not trigger a search for agency recobds:ig;v. FB] 767 F. Supp. 2d
201, 204 (D.D.C. 2011) &n agencys disclosure obligations under tR©IA are triggeredby its
receipt of a requeshat‘reasonablylescribes [the requesiegcords’ andis made in
accordance with published rules stating the time, place, fees (ifaadyprocedures to be
followed.”); Ramstack v. Dep’t of Armg07 F. Supp. 2d 94, 102 (D.D.C. 2009) (“[O]nly a
valid FOIA request can trigger an agency’s FOIA obligations . . . .”). The@ir€uit also held,
in a seminal FOIA case, that “[a] response [by an agency] is sufficientrfoog®s of requiring
an adminigrative appeal if it includeshe agency’s determination of whether or not to comply
with the request; the reasons for its decision; and notice of the right of the retuagigeal to
the head of the agency if the initedency decision is adverseJglesby v. U.S. Dep't of Army
920 F.2d 57, 65 (D.C. Cir. 1990).

This case presents the question of whether a particular agency response is a
“determination” that would requirthe agencyo provide for administrative exhaustion in the
form of an administrative appealhe cases in this CircuitacludingOglesby howeverhave
only addressed the inverse questian, whether an agency response was a “determination” that
requiredthe requesteto exhaust its administrative remedi@dius, the Circuit’s definition of a

response that “is sufficient for purposes of requiring an administrative gpgialilated in
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Oglesby sheds no light on the question presented in this case because it defines such a response,
in part, by whether the agency has provided “notice of the right of the requesterabtapbe
head of the agency.ld.; see also Hall & Assocs. v. EP346 F. Supp. 2d 231, 240 (D.D.C.
2012) (holding that agency response was“adverse determination” where the agency response
did not notify the requestex its right to administrativappeal). For purposes of the question
presented in the instant case (whether an agency must provide an admmisppdial)the
definition of an adverse determination outlineddglesby(a determination that includes the
right of administrative appeall merely circular In other wordsQglesbyand the instant case
reside on opposite sides of the same cdglesbydealswith when a requésr mustpursuean
administrative appeal, and the instant case de#tlswhen an agency mugtovidean
administrative appeal.

The language and structure of the F@Iéverthelesprovide a reasonably clear answer
to the question raised blye plaintiff's challenge to the CIA’s Administrative Appeals Palicy
The FOIA states that, “upon any [proper] requese,’ a request “made under paragraph (1), (2),
or (3) of this subsectior:® the agency “shall . . . determine within 20 daysafter the receipt
of any such requesthether to comply with such request.” 5 U.S.G58(a)(6)(A) (emphasis
added). This language makes clear that an agency has no duty to make any “detatmiitia
regard to a FOIA request unlgbsit requesis pragoer. Thus, it is reasonable to conclude that the
term “adverse determinatiomi 5 U.S.C. $52(a)(6)(A)(i)only contemplates agency decisions
that are in response to a proper FOIA request. In other words, the FOIA doeguiret re

agencies to provide adnistrative appeals on the issue of whether a request is proper in the first

% The relevant paragraph for FOIA requests is paragraph (3), which is theapérétupt requires requests to
“reasonably describe[]” the records sougBees U.S.C. §52(a)(3). The instant casesmmt implicate requests
made under 5 U.S.C.552(a)(1) or $52(a)(2).
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place. Thereforethe plaintiff'schallenge to the CIA’s alleged Administrative Appeals Policy
(Count Five in No. 11-444yill be dismissedor failure to state a claim.

Again, however, this result may entail perverse consequences for theA€iscussed
above, the unavailability of an administrative appeal would not preclude a redrmster
seekingudicial review of an agency’s decision that a request is impr@mer the CIA does not
contend otherwiseSeediscussiorsupraPart 111.C.2 At the very least, such an agency decision
would be presumptively reviewable under the APA, if not the FOIA itsdfe, e.g Council for
Urological Interests v. Sebeliu668 F.3d 704, 708—09 (D.C. Cir. 2011) (recognizing the “strong
presumption that Congress intends judicial review of administrative action™ gugwen v.
Mich. Acad. of Family Physiciand76 U.S. 667, 670 (1986))). In such a circumstance, a
requester’s failure texhaust its administrative remedies does not bar judicial review because,
when an agency makes a conscious choice not to provide a party with administraggs, e
agency constructively waives the requirement of administrative exhauSisenCutler. Hayes
818 F.2d 879, 891 (D.C. Cir. 1987) (holding that “the exhaustion requirement may be waived by
the agency, or disregarded by the court when application of the doctrine woulddjg futi
accord Harline v. DEA148 F.3d 1199, 1202 (10ghr. 1998)(“Exhaustion is waivable by an
agency, as when the agency itself acknowledges further adminispradteedings would not
serve its purposes.” (citingeinberger v. Salfd22 U.S. 749, 764—-67 (1975) aBdwen v. City
of New York476 U.S. 467, 484 (198%. A party appearing before an administrative body
cannot be punished for the agency’s choice to shoot itself in the foot by refusing toitevie
own decisions. In this way, the refusal of the CIA to provide administrative appe¢iaése
circumstances could be viewed as a boon to FOIA requesters because it expeditester'ssqu

ability to seek judicial review adnagencis decisionghat a particular request does not
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reasonably describe records sought or otheraiteto comply with the agencyg’FOIA
regulations.

To the extent the CIA’s failure to provide administrative appealsgieertersegarding
whether a request “reasonably describes” reagrda attempt to divert FOIA cases from the
agency’s docket to the dockets of the federal courts, howteeeGIA may try the patience of
judges called upon to adjudicate these claims becausedhsymescarce judicial resources on
guestions that could easilgnd perhaps more appropriatddg, addressed at the administrative
level. The Court alspecognizeshat the effect omhe plaintiff and other FOIA requesters (not to
mentiontaxpayersfrom the agency’s diversion diese claims to theoarts is an expensive one,
forcingrequesters and the governmalike to expendime and money litigatinthese claims
In sum,although the FOIA permits the Clé& continue this alleged policthe CIA should
carefully consider thprudence of doing so.

b) The AllegedNork With PolicyFails to State a Claim Under the
APA

The plaintiff's related claim regarding the CIA’s alleg&brk With Policyfails to state a
claimunder the APA. The CIA does not contest that it has a clear duty to “work with, and offer
suggestions to” potential requesters who have submitted improper requests “iio cidiae a
request properly.”"See32 C.F.R. § 1900.12(c). Thus, the CIA also doesppear to contest
that apolicy, in the form of &final agency actiofi which refuses to “work with, and offer
suggestions to” poteraii requesters auld violate its own regulation and could be set aside under
the APA as agency actidhat is“without observane of procedure required by ldwSee5
U.S.C. 8706(2)(D). The CIA’s only argument in favor of dismissal is that the plaintiff “cannot
establsh that the CIA has a policy or practice of not working with potential FOIA régnse's

pointing to “examples of the CIA working with and offering suggestions toplatiff, which
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are contained in the plaintiff's First Amended Complaibef.'s 444 Mem. atl8-19;seealso

Def.’s 444 Reply at 17 As it relates to the APA claim challenging the CIA’s alleged Work With
Policy (Count Fifteen in No. 11-444), the Court construes the defendant’s argument to be that the
plaintiff has failed to allege a “finagency action,” which is required to state a claimder the

APA. Seeb U.S.C. § 704Holistic Candlers & Consumers Ass’'n v. FP@64 F.3d 940, 946

(D.C. Cir. 2012).

The D.C. Circuit has madzear that “an orgoing program or policy is not, in itself, a
‘final agency action’ under the APA,” and thus a court’s “jurisdiction does nohe@xte
reviewing generalized complaints about agency behavioobell v. Kempthornet55 F.3d 301,
307 (D.C. Cir. 2006) (internal quotation marks omitted)plaintiff “cannot seekholesale
improvement” of the CIA’s patterns of behavior in responding@bA requests under the APA
“rather than in the offices of the [agency] or the halls of Congress, whereprogtie
improvements are normally madel ujan v. Nat’l Wildife Fedn, 497 U.S. 871, 891 (1990)n
other words, the plaintiff complains of “the continuing (and thus constantly chargiacations
of the [CIA] in reviewing [FOIA requests],” which is “no more an identifialslgéncy action'—
much less a ‘final agey action'—than a ‘weapons procurement program’ of the Department of
Defense or a ‘drug interdiction program’ of the Drug Enforcement Admatistr.” 1d. at 890.

The plaintiff does notlaim that thealleged Work With Policy is pursuant to any
officially acknowledged agencuyle or policy in place at the CIANor does the plaintiff allege
that this “policy, practice, or standard operating procedure” of the CIA is maydqton
agency officials The plaintiff merely observes that the CIA has consistently refused to “work
with” FOIA requesters on a number of occasions. This sort of “generalized complaint[] about

agency behaviorhowever,is not a complaint abotinal agency actionSee Cobe|l455 F.3d
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at 307. As was the case with the plaintifithallenge to the alleged Reasonably Describe Policy,
individual refusalsby the CIAto “work with” requestersnay besubject to challengeithin the
framework of the APAsee, e.g.Butte Cnty. v. Hoger613 F.3d 190, 194 (D.C. Cir. 2010)
(“[Algency decisons in informal adjudication are subject to judicial review under 8§ 706 of the
APA."), but at a broader policy level, the plaintiff has failed to allegeraltagency action,”

and thughe plaintiff's APA challenge to the CIA’s alleged Work With Pol{€ount Fifteen in

No. 11-444will be dismissed for failure to state a claifn

4. Cut-Off Date Policy

The Court next addresses the plaintiff's challenge to the CIA’s allege®f€ iate
Policy. The plaintiff claims that, pursuant to this alleged policyCitde“applies an arbitrary
‘date of response’ cut-off date” on FOIA requests “regardless of theenafttiie request or the
anticipated length of the search.” FAQI3,NSC Il An agency rule establishing a temporal
limit to its search efforts under ti@IA “is only valid when the limitation is consistent with the
agency’s duty to takeeasonablesteps to ferret out requested documénkdcGehee v. CIAG97
F.2d 1095, 1101 (D.C. Cir. 1983). The D.C. Circuit disfaarsaigency’s “reflexive application
of [a] cutoff policy to every request regardless of circumstances” and has “eyejsskted the
proposition that under FOIA, the ‘use of a timierequestut-off dateis always reasonable.”

Public Citizen v. Dep’t of Stat@76 F.3d 634, 643 (D.C. Cir. 2002) (quotMgGehee697 F.2d

at 1102). Nevertheless, “specific circumstances in some agencies may render aftteeross

% Although the plaintiff fails to state a claim for relief in this Court, théngiki's complaint about the Work With
policy is best directed at Congress. The CIA’s duty to “wotkwiequesters, like an agency’s determination of
whether a request “reasonably describes” the records sought, occurs at tleddtlofetste FOIA request process.
The FOIA itself imposes a similar duty to “provide [a requestagdpportunity to limit tke scope of [its] request .
or an opportunity to arrange with the agency an alternative time ftampeocessing the request or a modified
request.” 5 U.S.C. §52(a)(6)(B)(ii). This latter duty, however, is not triggered if garey has not yet reived a
request that “reasonably describes such records.” Hence, there is a stasatmmgetit between552(a)(3) and
§552(a)(6)(B), which leaves the plaintiff unable to challenge the ClAégedl policy or practice under either the
FOIA or the APA.
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board rule reasonablegnd it is the agency’s burden to make a “showing that warrants such an
appro@h.” Seed.

In the instant actias) the CIA argues that its alleg@iit-Off Date Policywould be
reasonable “because the CIA is a large agency that receives a substantial ¥&iQi#e o
requests.” Defs 444 Reply at 18. This argument is unpersuasive for two reasons. First,
determining the reasonableness of an agency’s categoriaaf clatte for running FOIA
searches is particularly inappropriate at the motion to dismiss stage béneaG$& has not yet
submitted any affidavits or other proof that would support its argument that anterdssard
cut-off date is reasonableseePublic Citizen 276 F.3d at 643—4do establish reasonableness of
acrossthe-board cutoff date, an agency must make a “showing that warrants such an approach”
that would“substantiate its clain)” Second, the agency’s reasonivas largely been rejected by
the D.C. Circuit ilfMcGeheendPublic Citizen In fact,McGeheespecifically addressed the
CIA’s policy of imposing a categorical dapé-request (rather than date-of-response)otiit-
date. In that case, the CIA put forth a number of justifications similar to the one @moffethe
instant action, all of which the D.C. Circuit rejected as a basis for concltidihgn acrostghe-
board policy was reasonable. Specifically, the CIA pointed to

the benefits of ‘precis[ion] (the value of having a single-affitdate that all

agency divisions know in advance), the ‘confusion’ that might be engendered by

different agency components using different-afitdates €.g, eah division

using the date at which it commenced searching for its documents), the alleged

costs and inconvenience to the agency of conducting the successive, duplicative

searches that might be necessary if the date of a final response or the date of
litigation were employed as a aif date, and the disruption of the agency’s fee

schedules that would accompany the use of anything other than its present
procedure.

McGehee697 F.2d at 1103—-04The CIA similarly now claims that its policy is reasonable
because, as “a large agency” that “processes a high volume of FOIA requestgjires the

“consistency and uniformity” that result from a categoricalafiiate. Defs 444 Mem. at 20.
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It would be out of line with thprecederst in this Circuitfor the Court to conclude as a matter of
law that the CIA’s policy is reasonabl&ee Public Citizer276 F.3d at 644 (“At the very least,
we think that with minimal administrative hassle, the [agency] could apply @fiagarchcut

off .. ..”). Thus, the CIA’s motion to dismiss will be denied with respec¢htoplaintiff's
challenge to the CIA’s alleged CQxff Date Policy(Count Twenty-One of No. 11-444), and the
CIA will have an opportunityo “adduce additional relevant testimony” that its pplg
reasonable See McGehe®97 F.2d at 1104.

5. Withheld Document Non-Identification Policy and Document-L evel
Exemption Policy

Next, the Court addresses the plaintiff's challenge to the CIA’s allegdth&\t
Document Nonldentification PolicyandDocument-Level Exemption Policy in Counts Eighteen
and Twentyrespectivelypf No. 11445. These claims allege that, at the administrative level,
the CIA has a policy of never identifying documents withheld in their entiretyaly
specifying exemptions atdocument level, rather than specifying the exemption clafored
each particular redactiorseeFAC 1118-122, 128-133SC Il

In responding t@ FOIA requestagencies are obligated to determine “whether to comply
with suchrequest” and must notifyhé requester pinter alia, the reasorior the determination
5 U.S.C. 8§ 552(a)(6)(A)(i). If the agency decides to withhold any responsive retatds
must “make a reasonable effort to estimate the volume of any requesstied the provision of
which is denied” and provide that estimate to the requekieg 552(a)(6)(F). Finally, if an
agency decides to release records with certain portions redacted, it muedeiodi each
document “[tjhe amount of information deleted, and the exemption under which the deletion is
made,” and “[i]f technically feasible,” the agency must also indicate tfosnmation “at the

place in the record where such deletion is madig.’§ 552(b). The FOIA excuses agencies
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from havingeitherto “estimate the volume of” withheld recordsindicate “[tjhe amount of
information deletedand the exemption under which the deletion is made,” when compliance
with those procedures “would harm an interest protected by the exemption” bamgdclid.

88 552(a)(6)(F), 552(b).

In support of its challenge to the CIA’s alleged Withheld Document INentification
Policy andDocumenilLevel Exemption Policythe plaintiff cites a publicly available CIA
training manual, which states, “at initial and at apage, no listing of documents, or putting
specific exemptions next to redactions, is requirdd.™ 119. The CIA believeghe plaintiff's
challenges to these two alleged poligbsuld be dismissed because (1) at least one court has
upheld the CIA’s use of “no number, no list” responses for withholding documents at the
administrative stagm certain circumstances, and (2) an agency is permitted by the FOIA to
“refuse to specify the exemptions under which a deletion is made when appropdatef”
including theindicationwould harm an interest protected by the exempti@eéDefs.’ 445
Mem. at 1718.

The plaintiff, however, argues that agencies are required to identify doathanare
withheld at the administrative level, relying heawlya nearly 35yearold Texas district court
case calledhermco Industries, Inc. v. Secretary of U.S. Air Fo4&2 F. Supp. 306 (N.D. Tex.
1978),rev’d on other grounds613 F.2d 1314 (& Cir. 1980). SeePl.’s 445 Opp’n at 18-19.
The court inShermcacstated in dictum that:

It would be impossible for a requesting person to effectively appeal an agency

decision through the administrative process wathy hope of changing the

agencys mind if the person were denied access to adequate information about th
adverse decision. A person cannot effectively appeal a decision about the
releasability of documents or the charging of fees if he is not informatlleést

a list of the documents to which he was denied access, what fees he will be

charged for releabte documents, and why those decisions were made. Denial of
this information would in all likelihood be a violation of due process as well as
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effectively gutting the reasons for applying the exhaustion doctrine in FOIA
cases.

Shermco452 F. Supp. at 317 n.7 (citikyS.ConNsT. amend. XIV). The plaintiff further argues
that, although agencies are not requireghdicateexemptionsf doingsowould “harm an
interestprotected by the exemption,” such actions “must be exercised on-bycease bsis,
and a blanket policy of refusing to do so presumesathatdications would harm protected
interests.” Pl.’s 445 Opp’n at 19-20.

First, CountEighteenin No. 11-445¢challenging the alleged/ithheld Document Non-
Identification Policyfails to sta¢ a cognizable claim under the FOIBarlier this year, this
Court held that “[t]he plain text of the [FOIA] does not require agencies to provistecd li
withheld documents, but only to make a reasonable effort to estimate the volume of the
documents withheld."Mobley v. Dep’t of Justice345 F. Supp. 2d 120, 124 (D.D.C. 2012).
Although the plaintiff may be correct that the administrative process woulei@meaningful
if agencies were required to identify withheld documents at the administratyes ttase
arguments are better directedla political branched he Judiciary’powers are limited to
saying what the law is, and it would be inappropriate for the Court to add a substantial
procedural requement to the FOlAvhen there is no indication that Congress intended such a
requirement to existThisresult may or may not “rob the requester of his ability to intelligently
appeal any decisions at the administrative level,” Pl.’s 445 Opp’n at 19, but Coglgreted not
to grant requesters that ability. Instead, the FOIA provides requestierth&bpportunity fode
novojudicial review of all withholding decisiorsan ample and powerful procedural
mechanism.See5 U.S.C. $£52(a)(4)(B);see also Mead Dataddt, Inc. v. U.S. Dep'’t of Air
Force, 402 F. Supp. 460, 463 (D.D.C. 1975MHile the[agency’s]identification might have

been more detailed at an ear[@dministrative]stage, the foregoing descriptigmns agency
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affidavits] are adequate for this de novo Court actjonThereforethe plaintiff's challenge to
the allegedVithheld Document Norndentification Policy(Count Eighteen in No. 11-44&)ll
be dismissed for failure to state a claim.

Next, Count Twenty in No. 11-44Bhallenging the alleged Documdrgvel Exemption
Policy, suceeds in stating a claim for relief based on the CIA’s stated pdlieg plaintiff
concedes that an agency need not indicate the exemptions under which it redactgianf@im
all when “including the indication would harm an interest protected by the exemptib's.44%
Opp’n at 19. Rather, the plaintgfsole contention in its brief is that the CIA is invoking
exemptions on a document level pursuant to a “blanket policy,” rather than doing so on a case-
by-case basisld. at 19-20.Two factual akkgations support this claim. First, thlaintiff claims
that “[ijn every case in which CIA has redacted information from records releasesponse to
an NSC FOIA request . . . CIA has consistently invoked exemptions on a dodaustntithout
indicating which exemptions applied to which particular redactions.” FAC N2, 111
Habitually nvoking exemptions for redactions on a document level, however, is not inconsistent
with doing so on a cad®ycase basisSee Igbal556 U.Sat 678 complaint must jgad facts
that are more than “melseconsistent with’ alefendans liability”). Standing alonehese
decisons by the CIA—“consistent[]” as they may be—do not demonstrate a plausible claim
regarding a “blanket” policy

Second, however, the plaintdfleges the existence afpublicly availableCIA training
manual, which states that “at initial and at appeal stage,” FOIA officials at #ee@d not
“put[] specific exemptions next to redactions.” FAQHP,NSC lll. The CIA does not contest
that this training manual constitutes an official agency poéggarding the specification of

exemptions in redacted documents, but rather it argues that “an agency magemongis the
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FOIA, refuse to specify the exemptions under which a deletion is made when” igdidin
indication “would harm an interest peated by the exemption.” Def&l45 Mem. at 18. Ae

only statutorylanguagecited and discusselly thedefendant, howevefails to address the
substance of the plaintiff's allegation. The defendant cites a provision of thetk&tequires
agenciesd indicate the exemption under which a deletion is made “on the released portion of the
record.” 5 U.S.C. 8§ 552(b)This provision, however, only governs an agency’s duty to indicate
the exemption for a given deletiah all, while the plaintiff more particularlghallenges the

CIA’s failure to specify exemptioret a redaction levelas opposed to a document leVidlat

duty is covered by the very next sentence oRO®A statute, which neither party has citad
discussed That sentence prowd: ‘f technically feasible, the amount of the information
deleted, and the exemption under which the deletion is made, shall be indicated atthe plac
the record where such deletion is madiel” Presuming as true the plaintiff’'s uncontested
allegdion that the CIA training manual represents an official CIA policy, that palicy
roughshod over this statutory language by applying a blanket presumption thatiexemeed

not be specified “next to redactionsSeeFAC 1119,NSC IIl. Thereforethe plaintiff has stated

a claim for relief in its challenge to the CIA’s allegédcumenttevel Exemption PolicyCount
Twenty in No. 11-445) because a blanket policy of refusing to specify exemptiottigdne

redactions,” without considering the techmiasibility of doing so, would violate the CIA’s
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duties under the FOIA” Thus, the defendant’s partial motion to dismiss in No. 11-445 will be
denied with respect to Count Twerify.

6. Blanket Processing Notes Exemption Policy and Blanket Reference
Material Exemption Policy

The Court next considers the plaintiff's challenge to the CIA’s allegeakBta
Processing NoteSxemption Policy and Blanket Reference Material Exemption Policy,
contained in Counts Four and Eleven of No. 11;4d8pectively In thoseclaims,the plaintiff
alleges thatin response to FOIA requestise CIAimproperly appksblanket exemptions to
(2) “all information pertaining to [the CIA’s] processing of FOIA and Privacy rkquests” and
(2) “all FOIA/[Privacy Act] reference matelg” FAC 1135, 79 NSC Ill. By “blanket
exemption,” the plaintiff appears to mean that, when the plaintiff requests gingcasteor
reference materials about particular FOIA or Privacy Act requests|#h@s withheld
everything from the release except for correspondence with the requégtéir33.

Construing the plaintiff's allegations in the most favorable lightptamtiff's claim is
that this alleged policy or practice violates the FOIA because it is “blankeditumey.e., that
theCIA is reflexively and categorically withholding all processing notesraference materials
without actually assessing the material on a retgrcecord basisSeePl.’s 445 Opp’n at 14—
15 (arguing that the CIA'%lanket” policy and its “sweeping generalizations” in support of that
policy are “reminiscent of the days befdfaughnindices were required components of any

FOIA litigation”). The plaintiff attempts to buttress this theory in its opposition brief by citing to

37 To the extent that the plaintiff claims, however, that the CIA has failgivéocaseby-case consideration to its
decision of whether to indicate exempti@isll in redacted documents, the plaintiff's claim fails. The plaintiff has
not alleged anyalcts that would plausibly suggest that the CIA has a policy of nefesiindicate exemptions in
redacted documents without casecase consideration of whether such indication “would harm an interest
protected by the exemption.”

3 The plaintiff has failed to state a claim for relief in Count Twenty, howéwsofar as it claims that, when the
“CIA has withheld records in their entirety in response to an NSC FOl4ert(j the CIA “has consistently invoked
exemptions in the alternative.” FACL%8,NSCIlIlI. The FOIA does not prohibit an agency from invoking
exemptions in the alternative when the agency withholds records fsofoglire.
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what the plaintiff claims ishe “only CIA FOIA processing notes released to any requester,”
which the plaintiff says demonstrates the “mundane” andexempt nature of these materials.
See idat 15-16. The plaintiff's claim, however, suffers from fatal defects in pleadingcayicl |
Asdiscussed above in connection with County Twethtg plaintiff's allegationn
Counts Four and Elevdail to distinguish between consistent decisionmaking on the one hand
and a lack of casky-case consideratioon the other. Although the plaintif allegesin Count
Four that, in response to twelve of thirteen FOIA requestsrocessingnaterialsthe CIA
“withheld everything from the release except for correspondence with thetexgjueaC 33,
NSCIII, the plaintiff offers no allegation to suggest that this was not the result db zasse
consideratior?’ Unlike in Count Twenty, the plaintiff offers no factual allegation that the CIA
has an actual policy of categorically exempting such records. Tiiffilaiogic is that,
because the processing notes that were released are “muridareefhust be other such
releasable material “in all the various FOIA requests for which notes have beesgad for
release.” Pl.’s 445 Opp’n at 16. Yet, logic woakkm tamilitate towardthe opposite
conclusionj.e, thatthe “mundane” processing notes were the only such notes refgaseskly
becausdhey are the exception, rather than the ame preciselypecausehe CIAis considering
the release of processing notes on a-bgsease basisindeed, if the CIA had such a “blanket”
policy, logic wouldseem tesuggesthat these “mundane” processingtes would have been
withheld rather than producedespiteall of this, the plaintiff's only explanation fovhy these
processing notes were released is that they represent an “inexplicabl[g]atgviem [the

CIA’s] pattern; but such thinking begs the question. PI.’s 445 Opp’n at 15.

% The plaintiff also offers no factual allegations whatsoever to suppataita in Count Eleven. The plaintiff
metrely offers the conclusory assertion that the CIA has made a “decisionlycadppnket exemption to all
FOIA/[Privacy Act] reference materials,” which violates the FOIA.Ff\79, NSC Ill. This allegation is patently
insufficient to state a plausible claim for relief.
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Even setting aside the plaintiffigoparentogical fallacies howeverthe fact remains that
the plaintiff has failed to allege any facts that would plausibly suggest thatAheas
categorically exempted FOIA processing notes or reference matetiatsitvcaseéy-case
consideratior!’ The plaintiff also has not alleged that the CIA failed to comply with the other
required procedures of the FOIA in withholding these records, such as dischesggjitnated
volume of the records withheld and identifying which exemptions apply to the withheld
documents. Absent allegations that would plausibly suggest an ongoing violation of &ge FOI
the plaintiff's challenges to the Blanket ProcesdilagesExemption Policy and Blanket
Reference Material Exemption Poliag@dunts Four and Eleven in No. 11-448) be dismissed
for failure D state a clainf

7. Glomar Response Palicy

Finally, the Court will address the plaintiff's challenge to the CIA’s allégkanar
Response Policy:[A]n agency may refuse to confirm or deny the existence of records where to
answer the FOIA inquiry would cae harm cognizable under a FOIA exceptioMbore v.
CIA, 666 F.3d 1330, 1333 (D.C. Cir. 2011) (quottkardels v. CIA689 F.2d 1100, 1103 (D.C.
Cir. 1982)). These responses are knowrGdsmarresponsesSee Phillippi v. CIA546 F.2d
1009, 1011 (D.C. Cir. 1976). “If, however, the agency has officially acknowledged the existence
of the record, the agency can no longer u&éoaarresponse and irestid must eithre
(1) disclose the record to the requester or (2) establish that its contentsrape fexa

disclosure and that such exemption has not been waiwddre, 666 F.3d at 1333 (citation

“Hence, the Court need not reach the question of whether FOIA processifigrence materials would actually
enjoy categorical exemption.

*1The Court need not reach the question of whether the plaintiff woctetad in stating a claiihit had alleged
facts to support the notion that the CIA was failing to give-tgsease consideration to its withholding decisions.
It is sufficient to hold that a plaintiff alleging a policy or practice of “blankettategorical decisionmaking by
FOIA administrators must allege facts that plausibly suggest a witebfack of individual consideration, as
opposed to a pattern of consistently deciding cases in a particular way.
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omitted) (citingWolf, 473 F.3dat 378-80. “[l]n order to overcome an agency&omar
response based on an official acknowledgement, the requesting plaintiff must pinpagenhay
record that both matches the plaintiff's request and has been publicly anallgffici
acknowledged by the agencyid.

The plaintiff alleges that the CIA haspolicy or practice ofauthoriz[ing] aGlomar
response to any requests for information pertaining to FOIAMaddatory Declassification
Review]requests referred to [it].” FAC 96,NSC lll. In particular, the plaintiff alleged two
examples of thisgicy where the CIA has issuedsdomarresponse to FOIA requests for
documents pertaining to particular FOIA andmatoryDeclassificatiorReview (“MDR”)
requests? despite the or disclosure of referral memoranttam the CIA and correspondence
betwea the CIA and the plaintiff regarding these reque$tse plaintiffalleges that the referral
memoranda were disclosed by the National Archives and Records Administratiome and t
plaintiff alleges that its in possession of the correspondence becausssithe party
corresponding with the CIAFAC 195,NSC Il

The plaintiff's allegations challenging the CIA&omarResponse Policy sweep very
broadly. SeeFAC 96,NSC lll (alleging a policy “that authorizes@omarresponse to any
request for information pertaining to FOIA and MDR requests referred to an dgency
Construing the plaintiff's clainmost broadly, the plaintif§ complainingthat, even when other
federal agencies acknowledge the existence of responsive CIA records bggdferii
requests to the CIA, the CIA has a policyneverthelesgssuingGlomarresponses poseferral.
In other words, Agency A says that Agency B has records responsive to adeDgSt, but

Agency B says it can neither comfimor deny that it has any such recortighis is what the

“2 An MDR request is a request from a member of the public to have a dotandocuments declassified so that
they can be released to the publ®ee generall{exec. Order 13,526, 75 Fed. Reg. 707 (Dec. 29, 2009).
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plaintiff claims,however thatclaim fails as a matter avell-established FOlAaw. The D.C.
Circuit hasconsistently held that, for purposes dslmarresponse, it “do[es] not deem
‘offici al’ a disclosure made by someone other than the agency from which the irdarisati
being sought.”Frugone v. CIA169 F.3d 772, 774 (D.C. Cir. 1998ge alsdMarino v. DEA
685 F.3d 1076, 1082 (D.C. Cir. 2012) (“[A]Jn agency does not waive its right to invoke an
otherwise valid FOIA exemption when ‘someone other than the agency from which the
information is being sought’ discloses it.” (quotiRgugone 169 F.3d at 774)Moore, 666 F.3d
at 1333 n.4 (“[T]o the extent [appellant] suggests that the release of the [tagtnd] FBI
constitutes an official acknowledgemdiytthe CIA his argument is foreclosed by our
precedent.(citing Frugone 169 F.3d at 774-75)).

The plaintiff's claim could, however, also be construed more narrowly. Under a
narrower castruction, which is supported by the context provided in the plaintiff's briefing, the
plaintiff claims that when certain records associated with a FOIA requesildigypreleased
(e.g, referral memoranda or correspondence with the requester), the responding ati@mcy is
foreclosed from issuing @lomarresponse as to other records associated with that same request
(e.g, processing notes). Indeed, the plaintiff argues, with a hint of exasperatidfi]ttisat
nonsensical to propose that CIA cantevan official letter to a requester acknowledging a
referred request (or even releasing material), but that if the same redjlessteFOIA request
for CIA’s processing notes regarding the very same referred request| be ssued &lomar
response.” Pl.’s 445 Opp’n at 18. Although the plaintiff may find it “nonsensical,” the D.C.
Circuit has clearly held thaburts must applthe “official acknowledgement” exception
“strictly,” such that the “official acknowledgement” only extends to the §ipgeicords that are

acknowledged by the agenc8eeMoore, 666 F.3d at 1333Nolf, 473 F.3d at 378—7%ge also
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Wilner v. Nat'l Sec. gency 592 F.3d 60, 70 (2d Cir. 2009) (agency is “precluded from making a
Glomarresponse if the existence or nonexistence ofpleeific recordsought by the FOIA
request has beendlsubject of an official public acknowledgeme(@imphasis addeq) Indeed,
this Circuit requires that a plaintifiginpointan agency record that both matches the plaintiff’'s
request and has been publicly and officially acknowledged by the ageviopie, 666F.3d at
1333(emphasis added)Thus, even assumirggguendothéa the disclaure of the CIA’s referral
memorandand correspondencegarding certain referred requests would qualify as “official
acknowledgements,” that still would not make it improper for the CIA to refuse taroonifi
deny the existence of processimgtes from those very same requésisause the processing
notes are separateaiments from the referral memoraratal correspondencd he fact that
they are separate documents makes all the difference Modee andWolf.

The plaintiff does not claim that the CIA has iss@dmarresponses with respect to
particular documents that have been officially acknowlediyettie CIA Rather, the plaintiff's
theory appears to be that, once an agency acknowledges that a particulamwasjumeatiesuch
astatement waives the agency’s ability to issi@@marresponse with regard smydocuments
associated with that requegts logical as this may seem to the plainiifis simply not the law.
See Wolf473 F.3d at 378 (holding that the official acknowledgement doctrine imposes an
“insistence on exactitude” under which “thgecificinformation sought by the plaintiff must
already be in the public domain by official disclosurege alsd&tudents Agast Genocide
(SAGE) v. Dep'’t of Stat®d0 F. Supp. 2d 20, 25 (D.D.C. 1999) (“[T]here is certainly no ‘cat out
of the bag’ philosophy underlying FOIA so that any public discussion of protectechatfon
dissipates the protection which would otherwise shield the information soudrtgjefore,

because the conduct that the plaintiff alleges would not violate the FOIA, théffdaint
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challenge to the CIA’s allegeg@lomarResponse PolicgCount Fourteen in No. 11-44&jll be

dismissed for failure to stageclaim.

V. CONCLUSION

For the reasons discussed above, in summary, the Court rules on the CIA’s partial

motions to dismisghe plaintiff's policyor-practice claimsas follows:

1.

The plaintiff's challenge to the CIA’s alleged Assignment of Rights Paohay
go forward because the plaintiff has standing to pursue it.

The plaintiff's challenges to the CIA’s alleged Aggregate Data Policy uhder
FOIA, the APA, and the Mandamus Act are all dismissed.

The plaintiff's challenges to the ClA&legedAdministrative Appeals Policy
under the FOIA, the APA, and the Mandamus Act are all dismissed.

The plaintiff's challenges to the CIA’s alleged Reasonably DescribeyRoider
the FOIA, the APA, and the Mandamus Act are all dismissed.

The plaintiff's challenges to thelA’s alleged Work With Policy under the FOIA,
the APA, and the Mandamus Act are all dismissed.

The plaintiff's challenge to the CIA’s alleged G0ff Date Policy under the
FOIA may go forward because it succeeds in stating a claim for relief.

. The plaintiff's challenge to the CIA'’s alleged Blanket Processing Notes

Exemption Policy under the FOIA is dismissed.

The plaintiff's challenge to the CIA’s alleged Blanket Reference Material
Exemption Policy under the FOIA is dismissed.

The plaintff's challenge to the CIA’s allege@lomar Response Policy under the
FOIA is dismissed.

10. The plaintiff's challenges to the CIA’s allegBbn-Provision of Completion Date

Policy under the FOIA, the APA, and the Mandamus Act are all dismissed.

11.The plaintiffs challenges to the CIA’s alleg&tliithheld Document Non-

Identification Policy under the FOIA and the APA are both dismissed.

12.The plaintiff's challengeo the CIA’s allegeddocumenttevel Exemption Policy

under the FOIA may go forward because it succeedtating claim, but the
identical challenge under the APA is dismissed.
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With respect to the specific Counts in the three complalmsCtA’s motion to ésmiss
Counts One and Two of No. 11-443elated to the CIA’s Assignment of Rights Polieis
denied. Additionallythe CIAs partial motion to dismiss No. 11-444 is denied with respect to
the plaintiff's FOIA challenge to the CIA’s allegé&ilit-Off DatePolicy (Count TwentyOne)
and is granted with respect to all APA claims (Coditee, Six, Twelve, and Fiftegrall
Mandamus Act Claims (Counts Four, Seven, Thirteen, and Sixteen), and all remaining
challenges to the Aggregate Data PoliCpunt Two) Administrative Appeals PolicgCount
Five), Reasonably Describe Policy (Count Eleven), and Work With Policy (Faumtee.
Finally, the CIA’s partial motion to dismiss No. 11-445 is deniedith respect to the FOIA
challenge to the CIA’s alleged Documdmvel Exemption PolicyCount Twenty) and is
granted with respect to all APA claims (Cou8igteen Nineteen, and Twent@ne, the
Mandamus Act Claim (Count Seventeany all remaining challenges to the Blanket Processing
NotesExemption PolicyCount Four) Blanket Reference Material Exemption Pol{Gount
Eleven) GlomarResponse Policy (Count Fourteedpn-Provision of Completion Date Policy
(Count Fifteen)andWithheld Document Nondentification Policy(Count Eighteen).

An appropriate Order accompanies this Memorandum Opinion.

Date:October 17, 2012

BERYL A. HOWELL
United States District Judge
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