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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

NATIONAL SECURITY COUNSELORS,
Plaintiff,
Civil Action Nos. 11-443, 11-444,
V. 11-445(BAH)
CENTRAL INTELLIGENCE AGENCY et Judge Beryl A. Howell
al.,
Defendans.

MEMORANDUM OPINION

Theplaintiff, National Security Counselors (“NSC’g Virginia-basedonprofit
organizationbroughtthesethree related actions against six fedaredlligenceagencies
(collectively, “the defendants—the Central Intelligence Agency (“CIA”), the Defense
Intelligence Agency (“DIA”), the Department of Justice (“DOJhe Department of State
(“State”), the National Security Agency (“NSA”), and the Office of thee€tor of National
Intelligence (ODNI")—pursuant tointer alia, the Freedom of Information A¢‘FOIA”), 5
U.S.C. § 552, and the Administrative Procedure Act (“APA).S.C. §8 70kt sed:
Stemming fronthe plaintiff's submission aiumeroud=OIA requests to thdefendantsthese

actionsoriginally comprigd more than four dozen clainehallengingthe defendantstesponses

! Theactions addressed in this opinion originated as three separatesaatiich the plaintiff filed on the
same day along with a notiteat allthree cases were related hesathey involve common factuasues.
SeeCompl., NSC 443 ECF No. 1; NdRelated Casé\SC 444ECF No. 2;Not. Related Casé\SC 445ECF No. 2.
As explained belowinfra Part I, two of these action8jvil Action Nos.11-443 andl1-444 have since been
consolidated.For purposes of organizational clarity, the Court will refer to eattbrabyits dvil casenumber,
without the accompanying year. Thus, for exanilél Action No. 11-444 will be referred to as “NSC 44 with
court filingsin that casédentified by the prefix and appropriate docket number.
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to these requests, as well as broader practices and policies gueliedeihdantsiespective
procedures foresponding to FOIA requests.

With the majority of theselaims resolved through prior dispositive motiomsw
pending before the Couatre thedefendantsmotions forsummary judgment on all of the
plaintiff’'s remaining claimsas well as th@laintiff's crossmotionsfor summary judgmen
either in whole or in part, on many of these clainrsaddition,the plaintiff has moved for
reconsideration of this Court’s prior dismiseébne itsFOIA claims. For the reasons set out
below, summary judgment is granted to the defendants with reaspeath of the plaintiff's
remaining claimsand the plaintiff's effort to obtain additional disclosure sponse to its
various FOIA requests is denied in all respects.

l. BACKGROUND

The relevant factual and procedural history is summarized onljydsedow since the
Court’s prior opinionsesolving the partiegreviousdispositive motiongrovide ample
additional detail SeeNat’l Sec. Counselors €IA (“NSC I'), 898 F. Supp. 2d 233 (D.D.C.
2012) Nat'l Sec. Counselors CIA (“NSC ITI'), 960 F. Supp. 2d 101 (D.D.C. 2013)he
present opinion addresses thégstandinglaims originally alleged inthreerelatedcaseswhich
together have called upon the Court to resolve no fewerstkalmspositive motiongverthe last
five years

The story begins ikebruary 2011whenthe plaintifffiled three separate actiehdNSC
443, NSC 444, and NSC 445lleging that the defendantaproper processed dozens thie
plaintiff's FOIA request@and maintainedariouspoliciesand practiceshiat constituted ongoing

violations of FOIA or the APANSC | 898 F. Supp. 2d ai2—422 In total, these casesleged

2 Nearly a year later, in 2012, the plaintiff, along with ¢hiredividuals, filed a separate case against two of
the defendantseeCompl.,Nat’l Sec. Counselors. CIA No. 12284, ECF No. 1, related to the plaintiff's earier
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forty-five separate claims against the defendaBeeNSC 443 Compl., ECF No. 1; NSC 444
Am. Compl., ECF No6; NSC 445 Am. Compl, EF No.7. After dismissal othe majority of
the plaintiff's claims relating to the defendants’ alleged policies@actices in handling FOIA
requestsid. 290-91, upon motion by the plaintiff, two of these casRSC 443 andNSC 444,
were consolidatedyith the thirdcasecontinuing toproceedas a separate actisgeNSC 444
Minute Order, dated Apr. 2, 2014.

Thereatfter,he defendants moved for summary judgneniNSC’sremainingclaimsin
eachof these actionandNSC crossmoved for summary judgment on a portion of those claims.
NSC Il 960 F. Supp. 2d at 1267. The Court granted in part and denied in part ed¢he
defendantsmotions, further resolving seven &SC’s claims Id. at 208-11. With the plaintiff
concedingsummary judgment or voluntarily withdrawingvo additional claimsid. at 118 n.3,
fifteen of NSC’s claims against the defendasusrived, in whole or in parthe parties’ initial
round ofdispositive motionaddressinghHtis trio of cases.As a resultall of NSC’spattern or
practice claim$iave now beedismissedandits remaining claimselate to the defendants’
responses to individual FOIA requests, includitgyvenrequests submitted to the CIA, and one
request submitted teach othe DIA, ODNI, DOJ, and State.

With theseFOIA challenges still unresolvethe defendantset about reprocessimgany
of therelevantFOIA requests in an effort to comply fully with their obligasaimderthe statute
SeeJoint Status RepoySC 444 ECF No. 59Thereafterthe defendantagain movedor
summary judgment on eaolfithe plaintiffsremaining claims SeeDefs.” Mot. Sunm. J. on All
Remaining ClaimsNSC 444 ECF No. 60, NSC 445 ECF No. 30 response, the plaintifiled

threeseparate crosmotionsfor partial summary judgmewnin a number of the outstanding

filed actions,seeNotice of Related Case, NSC 284 ECF No. 2. Given the ditigat and factual issues presented
in this latest action, however, the present opinion addreshetherdaims raised in these earkgled actions
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claims SeePl.’s CrossMot. Part Summ J.,NSC 444ECF No. 72, NSC 445 ECF Nos. 713.
During the course of briefing these motiptiee partiescontinued teengagan setlement
negotiatios toan effortto narrow the issues requiring resolution by the Co8eeSec. Joint
Mot. Amend Summ. J. Briefing Schedule aNBC 444ECF No.82. In light of these ongoing
discussionsthe Court stayed #se actionand directedhe partiedo inform the Court ofiny
issuesstill in disputewhen th@& negotiations were complet&eeNSC 444 Minute Order, dated
Mar. 16, 2015

On April 2, 2015 the partiegointly notified the Court that, of iteriginal clains, NSC
continued to challenge only the sufficiency of the defendants’ sesanatierespecto the FOIA
requestat issuan NSC 444 Countkighteerand TwentyandNSC 445Counts OngTwo,
Three andSeven SeeJoint Summ. Remaining Disputédoint Summ.”) NSC 444 ECF No.
88. In addition NSC stillchallenges the withholding, in full or in part, of 216 agency msor
identified by the defendants im apdated/aughnindex. See id. Ex. (“CombinedVaughn
Index”), NSC 444 ECF No88-1.2 This apparent progress notwithstandiNgC alsoindicated
its intentto file two motiors, pursuant to Federal Rule of Civil Procedtdeseeking
reconsideration of this Courtfgior dismissal of two oits claimsagainst the ClAand DOJ Id.
at 2 n.1. While ultimatelydecliningto file one of thesexpectednotions,seePl.’s Not. Non
Filing Mot., NSC 445 ECF No. 85SChas movedor reconsideration of various aspects of the
Court’s prior disposition of its clainrm Count Threef NSC 443. Pl’$art Mot. Recon, NSC

444 ECF No. 89.

s As discussed belovinfra Part 111.A, by voluntarily producing certain souegiter records in electronic
format, the defendants rendered moot two of the plaintiff's arasttons for summary judgmersgePl.’s Not.
Withdrawal CrossMots. Part. Summ. J., NSC 444 ECF Noa8@;see alsiNSC 445 Minute Order, dated July 15,
2016.
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Each of the partiegshreepending motionfiavebeen fully briefed and are now ripe for
consideration.For ease of reference, thebeeemotions are(1) thedefendants’ Motion for
Summary Judgment on All Remaini@daims, NSC 444 ECF No. 60, NSC 445 ECF Ng. 59
(2) the gaintiff’'s Motion for Partial Reconsideration, NSC 444 ECF R®;and(3) the
plaintiff's CrossMotion for Partial Summary Judgmeadldressing the plaintiff's underlying
FOIA challengesNSC 445 ECF No. 70
Il. LEGAL STANDARD

Congress enacted the FOIA as a means “to open agency action to thegigtico
scrutiny,” Am. Cvil Liberties Union v. U.S. Depbf Justice 750 F.3d 927, 929 (D.Cir. 2014)
(quotingDep’t of Air Force v. Roset25 U.S. 352, 361 (1976)), and “to promote the ‘broad
disclosure of Government recordsy generally requiring federal agencies to make their records
available to the public on requesBiBacco v. U.S. Army’95 F.3d 178, 183 (D.Cir. 2015)
(citing U.S Dep't of Justice v. Julignd86 U.S. 1, §1988)). As the Supreme Court has
“consistentlyrecognized(,] . . the basic objective of the Act is disclosur&hrysler Corp. v.
Brown,441 U.S. 281, 2901979). At the same time, the statute re@mas a “balance [of] the
public’s interest in governmental transparency against legitimate gogatal and private
interestdthaf could be harmed by release of certain types of informatitmited Techs. Corp.
v. U.S. Deg of Def.,601 F.3d 557, 559 (D.ir. 2010) (internal quotation marks and citations
omitted). Reflecting that balance, the FOIA contains nine exemptions shtifostU.S.C. 8§
552(b), which “are explicitly made exclusive and must be narroamgtcued.” Milner v. U.S.
Dep't of Navy,562U.S. 562, 565 (2011) (internal quotation marks and citations omittitdy(c
FBI v. Abramson456 U.S. 615, 6301982));see Murphy. Exec. Office for U.S. Atty§.89

F.3d 204, 206 (D.CCir. 2015);Citizens for Responsibilit Ethics in Wash. v. U.®ep't of



Justice(*CREW), 746 F.3d 1082, 1088 (D.Cir. 2014);Pub. Citizen, Inc. v. Office of Mgmt. &
Budget,598 F.3d 865, 869 (D.Cir. 2010). “[T]hese limited exemptions do not obscure the
basic policy that disclosure, not secrecy, is the dominant olgeatithe Act.” Rose425 U.S. at
361.

The agency invoking an exemption to the FOIA has the burden “tdisistdiat the
requested informatmis exempt.”Fed. Open Mkt. Comm. of Fed. Reserve Sys. v. Md4iH,
U.S. 340, 3521979);see U.S. Dep'of Justice v. Reporters Comm. for Freedom of PA&3,
U.S. 749, 7531989);DiBacco,795 F.3d at 195CREW,746 F.3d at 108&lec. Frontier
Found. v. U.S. Dep’of Justice, 739 F.3d 1, 7 (D.CCir. 2014) cert. denied sub nor&lec.
Frontier Found. v. Deg’of Justice 135 S. Ct. 3562014) Assassination Archives & Research
Ctr. v. CIA,334 F.3d 55, 57 (D.CCir. 2003). In order to carry thisdrden, an agency must
submit sufficiently detailed affidavits or declaration§/aughnindex of the withheld
documentg,or both, to demonstrate that the government has analyzed carefulyagerial
withheld, to enable the court to fulfill its duty of ruling on the appliliigtnf the exemption, and
to enable the adversary system to operate by giving the requester asfownstion as
possible, orthe basis of which the requestecase may be presented to the trial coBde
Oglesby v. U.S. Depof Army,79 F.3d 1172, 1176 (D.Cir. 1996) (“The description and
explanation the agency offers should reveal as much detail as p@sstol the nature of the
document, without actually disclosing infoation that deserves protection [which] serves
the purpose of providing the requestor with a realistic opportunitiyaieage the agenty
decision.” (citation omitted)see also CREWA6 F.3d at 1088 (“The agency may carry that

burden by submitting affidavits that ‘describe the justificatimnsiondisclosure with reasonably

4 “A Vaughnindex describes the documents withheld or redacted and the FOIA exenptakes!, and
explains why each exemptiapplies.” Prison Legal News v. Samuelg7 F.3d1142, 1145 . (D.C. Cir. 2015).
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specific detail, demonstrate that the information withhegdchlly falls within the claimed
exemption, and are not controverted by either contrary evidence iecthre mor byevidence of
agency bad faith’’(quoting Larson v. U.S. Deji of State565 F.3d 857, 862 (D.ir. 2009)).
While “an agencys task is not herculean[,]” it must “describe the justificationsxémndisclosure
with reasonably specific detail and demonstrate that the infanmaithheld logically falls
within the claimed exemption.Murphy, 789 F.3d at 209 (internal quotation marks omitted)
(citing Larson,565 F.3d at 862).

The FOIA provides federal courts with the power to “enjoin the agiaaywithholding
agency records and to order the production of any agency records inhprafgreld from the
complainant,” 5 U.S.C. § 552(a)(4)(B), and “directs district cotatdeterminele novowhether
nondisclosure was permissibleElec. Privacy Info. Ctr. v. U.S. Dapof Homeland Sec7,77
F.3d 518, 52ZD.C. Cir. 2015). A district court must review théaughnindex and any
supporting declarations “to verify the validity of each claimedmt®n.” Summers v. U.S.
Dep't of Justice,140 F.3d 1077, 1080 (D.Cir. 1998). Moreover, a district court has an
“affirmative duty” to consider whether the agency has produced all sdgeegorexempt
information. Elliott v. U.S. Deft of Agric.,596 F.3d 842, 851 (D.Cir. 2010) (referring to
court’s “affirmative duty to consider the segregability issua spate”) (quoting Morley v.
CIA, 508 F.3d 1108, 1123 (D.Cir. 2007));Stolt-Nielsen Transp. Grp. Ltd. v. United States,
534 F.3d 728, 734 (D.Cir. 2008) (“[B]efore approving the application of a FOIA exemption,
the district court must make specific finds of segregability regarding the documents to be
withheld.”) (quotingSussman v. U.S. Marshals Se#@24 F.3d 1106, 1116 (D.Cir. 2007));
Trans-Pac. Policing Agreement v. U.S. Customs $Sé%7 F.3d 1022, 1028 (D.Cir. 1999)

(“[W]e believe that théistrict Court had an affirmative duty to consider the segregalskiye



sua sponte. . even if the issue has not been specifically raised by the FOIA pld)ntéee also
5 U.S.C. 8§ 552(b) (“Any reasonably segregable portion of a record shaiblided to any
person requesting such record after deletion of the portions which anptexeder this
subsection.”).

“In FOIA cases, summary judgment may be granted on the basis olajédavits if
they contain reasonable specificity of detail ratian merely conclusory statements, and if they
are not called into question by contradictory evidence in the recosdedidence of agency bad
faith.” Judicial Watch, Inc. v. U.S. Secret Se26 F.3d 208, 215 (D.Cir. 2013) (internal
guotation meks omitted) (quotingCconsumer Fedati of Am. v. U.S. Dépof Agric, 455 F.3d 283,
287 (D.C.Cir. 2006)). “Ultimately, an agencys justification for invoking a FOIA exemption is
sufficient if it appears ‘logical’ or ‘plausible.”Judicial Watch, Inc. vU.S. Dept of Def.,715
F.3d 937, 941 (D.CCir. 2013) (quotingAm. Civl Liberties Union v. U.S. Depf Def.,628
F.3d 612, 619 (D.CCir. 2011));Larson,565 F.3d at 862 (quoting/olf v. CIA 473 F.3d 370,
374-75 (D.C.Cir. 2007)).

[I. DISCUSSION

Overthelast five yearsamajority of the dozens aflaims alleged by the plaintifih
connecton with numerous FOIA requissubmitted to the defendariistween 2009 and 2011
have been resolvedNonetheless, tile the issues still in disputeetween the partidsave been
substantially narrowedhe thregpendingmotionspresenta number of outstandirigsueshat
will be addresseds follows: firstithe plaintiff's motion for reconsideration of the Courgjgant
of summary judgment to the CIA @ount Threeof NSC 443is discussed Next,the plaintiffs
remaining challenge® the defendants’ responses to its FOIA requetitbe considered

beginning with an assessmenttloé adequacy of the CIA’s sedrdor responsive agency



records, which the plaintiff chahges in NSC 444 Couriisghteerand Twenty and NSC 445
Counts OngTwo, Three andSeven Finally, thelegal sufficiency of thelefendants’
justification fortheir withholdings under FOlIA&xemptions3 and 5 in response to the plaintiff's
FOIA requestslescribed ilNSC 445 Count®ne, Two, Three, Five, Six, Seven, and Eigine
reviewed

A. NSC’s Motion for Reconsideration is Denied,and All Remaining Claims
Alleged in NSC 443 ae Conceded

The plaintiff hasrenevedits request first asserteah Count Threef NSC 443 for
additionalinformationresponsive t@May 12, 2010 FOIA reqwt for the Tables of Contents
("“TOCs") from all back issues of the CIA-imuse journalStudies in Intelligengeghrough a
motion for reconsiderationSeePl.’s Part. Mot. ReconNSC 443 Compl. { 30

The CIA haswithheld certain materiahppearingn these TOCs, includingumerous
authors’ names, as well as a smatiumber ofarticle titlesand otherelatedinformation under
FOIA Exemption 1NSC Il 960 F. Supp. 2d at 16&hich exempts from disclosufeattersthat
are. . . (A) specifically authorized under criteria established by an Executive trtderkept
secret in the interest of natial defense or foreign poli@nd(B) are in fact properlglassified
pursuant to such Executive ordeb U.S.C. § 552(b)(1)Arguing that such withholding is
improper the plaintiffcontends that certaof thisinformationhasbeen madgublic through
otherofficial agencysourcesincluding the CIA’spublic website SeeNSC Il 960 F. Supp. 2d at
168. According tothe plaintiff, theapparentelease ofome othisinformation through other
official avenues undercuts tk#A’s assertion thaall of the material it hawithheldin response
to the FOIA requestt issuas subject t&Exemption 1.1d. at 168-169.

In August 2013the Courtconcluded that the agency had met its burden of producing all

responsive, ncexemptinformation included in the relevant TOCkl. at 171. In reaching this



conclusionthe Court noted thd¢deralagencies maintain no “affirmative duty to ascertain
whether information has been made publicly available befordidgdo withhold it from
release under the FOIALId. at 169 (citingDavis v.U.S.Dep’t of Justice968 F.2d 1276, 1279
(D.C. Cir. 1992). Accordingly, the withholding of informatiopotentiallyavailablethrough
other meangloes nonecessarilysuggest thaanagency sesponséo a particular FOIA request
wascareles®r otherwiselegally inadequate Id. at 169. Moreovet the Court credited th€lA’s
assertion that, based on its review of maten@sle availablen its public websitehe agency
released any officially disclosed informationfalling within the scope of the plaintiff's FOIA
requesias d November 2012 Id. 169—70(citing Supp. DeclMartha M. Lutz (Nov. 15, 2012)
(*NSC 443 LutDecl.”) 7, NSC 443 ECF No. 43). The Courtthusconcluded that the
agency properly invoked Exemptiortd withholdanyotherinformationincluded in the TOCs
and granted summary judgment to @I& in all relevant respectdd. at 171;see alsdrder,
NSC444ECF No.58° Thereafterfollowing an extendedispute regardinthe agency’s
responsibility to produce these recosatisctronically the CIA voluntarily producecklectronic
versiors of records the agency produced ineamlierpaperproductionto the plaintiff in October
2014. SeePl.’s Part. Mot. Recorat 3.

Nearly a year and a half later, the plaintiff filed the present mogekiisg
recansideration othe August 201®rderandattackng anewthe credibilityof the CIA’s

assurance thdt hadproducedall information included in the TOCs thatt the time oits

5 The Court denied summary judgment to the CIA with respect to a single docioieatified as a “tweo
page classified TOC from volume 53 (number 2),” which was produdbe fgaintiff with redactions, andirected
the CIA to submit “a further supplemental affidavit to establish that the psrtitthis document withheld under
Exemption 1 ‘are in fact properly classified.NSC I, 960 F. Supp. 2d at 171n connectiorwith the present
motions, the CIA further explained that material redacted fromdbument “depicts specific intelligence
gathering methods employed by the Agency, the identities of coffiedrs, and intelligence analysis into certain
trends and/ordreign countries that may influence future collection effor&uippl. Decl. Martha M. Lutz (Mar. 4,
2014) 1 14, NSC 444 ECF No.-80 This document does not appear in the parties’ final Combiaadhnindex
and, therefore, summary judgment is granésdzonceded, to the CIA as to its withholdittgerein
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original productionhadbeen previouslyfficially disclosedoy the agencyPl.’s Mem. Supp.
Mot. Part.Recon.(“Pl.’s Recon. Mem.”) at 25, NSC 444 ECF No. 89In supporithe plaintiff
citesthe CIA’'s most recenelectronicproductionin connection with the present acticas

further evidence that publicly disclosed information has beengfutiy withheld. This most
recent production, completed in October 2014 following the partiesiutem of the plaintiff's
request for responsive documents in electronic format, asteosmprised the same materials
previously produced tthe plaintiff in hardcopy.SeePl.’s Not. Withdrawal CrosMots. Part.
Summ. J.NSC 444 ECF No86 at 1(explaining that the CIA'by providing electronic copies of
the requested records, . hasrendered modtthe parties’ dispute regarding the agency’s
responsibility to provide responsive records in electronic form@&trording toplaintiff,
however the recordgroducedy the agencwere “reprocessed” by the agency prior to being
released irelectronicformat Fourth Decl. Kelly McClanahan, Esq. (Apr. 15, 201%%, 7,

NSC 444 ECF No. 83. Noting various inconsistencies between this electronic produatdn a
the materials previously provided in hardcpihe plaintiff highlightstwo categories of
information that, in the plaintiff's view, demonstrate thatalgency continues to withhold
officially released information.

First, the plaintiff contends thatn its most recent electronic productioime CIA
continued towithhold the bulk of the informatiopreviouslyidentified bythe plaintiffas having
beenofficially disclosedorior to November 2012PI1.’s Recon. Memat 3. Secondthe plaintiff
asserts thatn the months following the August 20T3der, the CIA officially releagd
additional informatiorthatthe agencyikewisewithheld inthe October 2014lectronic
production. Id. at 3-4. This new information derives in part from documents released in

connection with aotherFOIA matter currently pending before this Coud. at 6-7; Fourth
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Decl. Kelly McClanahan, Esq. (Apr. 15, 2015) (tRing Scudder vCIA, No. 12807 (D.D.C.
filed May 16, 2012)) In light of this evidencethe plaintiffseeksan ordedirecting the CA to
renew its searcfor publicly released informatiom order tosupplement it©ctober 2014
production. Pl.’s Recon. Memat 5. Though acknowledging that it has already obtained some
portion of theadditionalinformation it seeksi.e., those matesdlsthe plaintiffhas identified as
publicly available)the plaintiffexplains that iteffort to obtain thisnformationdirectly from

the agencys essential to its goal of providing “reseamshaend students with a comprehensive
set of TOCs for$tudies in Intelligendehat they could then use to guide their researtth.’at 5
n.6.

In light of theinconsistencies identified e plaintiff in the CIA’s hardcopy and
electronic productionghe Court directed theegencyto providean explanatioior any such
differencesas well as any steps taken by the agency to remedy these discrepid6¢ie444
Minute Order, dated May 10, 2016. In response, the agebayitted an additional proffer
describing in greater detail the contents oOttober2014 electronic productiorDef.’s Resp.
Court’s Order Dated Mal10, 2016“CIA Resp.”), NSC 444 ECF No. 96. As an initial matter
the agency explagdthatit did not “reprocess” the records previously found to be responsive to
the plaintiff's FOIA reqiestin making its electronic productiorid. at 2. Instead, “[a]s a
courtesy to NSC,” the ClAcknowledgd that it “removedd] redactions from certain
information” that the agency releasedconnection with th&cudderaction cited bythe
plaintiff. 1d. Further, in response the plaintiffs claim that certaimnformationproduced in
hardcopywasnot included in thsubsequerglectronic production, the Clprovidedadditional
electronic copies of each of tdecumentsdentified bythe plaintiffas mgssng from the latter

production. Id. at 3-4.
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Finally, with regard taanyadditional information released publicly by the agency in the
period between its hardcopy and electronic productions, the CIA caertieatd after initially
processindghe plaintiff's FOIA request in December 2011 and February 2012, “[i]t did not and
was not required to revisit and reprocess each of its redactions befeidny NSC with
electronic copies of the responsive recbidOctober 20141d. at 4. To the ontrary,the CIA
argues that requiring the agency to reprocess each of its redactions bef@agthe plaintiff
with electronic records the agency had already produced in hardcopgisistent with this
Court’s precedentld. (citing authorities).

1. Legal Standard

A motion for reconsideration under Rule 59(e) is “not simply an dppday to reargue
facts and theories upon which a court has already,fuEtesh Kist Produce, LLC v. Choi
Corp., 251 F. Supp. 2d 138, 140 (D.D.C. 2003) (quohimyv Yok v. United States880 F. Supp.
37, 38 (D.D.C. 1995)nor is it a Vehicle to present a new legal theory that was available prior
to judgment, Patton Boggs LLP v. Chevron Corp83 F.3d 397, 403 (D.C. Cir. 2012iting
Fox v. Am. Airlines, Inc389F.3d 1291, 1296 (D.CCir. 2004)) see alsdtanding Ordef 14
NSC 444ECF No.4. Insteada “Rule 59(e) motion is discretionary and need not be granted
unless the district court finds that there is an intervening chdrgmuolling law, the
availability of new evidence, or the need to correct a clear error ompnexaaifest injustice.”

Fox, 389 F.3d1291,1296 (D.C. Cir. 2004{citing Firestone v. Fireston€6 F.3d 1205, 1208
(D.C.Cir. 1996) see alsdMohammadi v. Islamic Republic of Iran82 F.3d 9, 17 (D.C. Cir.

2015) (quotingPatton Boggs683 F.3d at 403) In considering such motion the D.C. Circuit
has cautioned that, as a general rule, courts should “be loath to [decdmsi prior rulings in

the midst of a given proceeding] in the absence of extraordinary ctemees such as where the
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initial decision was clearly erroneoasd would work a manifest injusticePNC Fin. Servs.
Grp., Inc. v.Comm’r, 503 F.3d 119, 1228 (D.C. Cir. 2007) (internal quotations omitted)
(quotng Christianson v. Colt Indus. Operating Carg86 U.S. 800, 817 (1988)).

2. Discussion

Despite the D.C. Circuit’'s admonition against reconsideration of primgsabsent
extraordinary circumstancethe parties’ arguments in connection with the present motion
largelyparallelthose advanceih connection with th€lA’s originalrequest for summary
judgment. As beforethe plaintiffargueghatevidence, in the form of informationatershas
beenpublished on the CIA’s websitend other official channelsndermineghe agency’s
assertion that all previously officially released informatios baen included in its most recent
production. The plaintiff charges that this publicly available inforroatiemonstrates that the
agency‘fundamentally misled the Courtégardinghe extent of the agency&sforts to identify
previously released information and its corresponding dffoghsure that all information
withheldin connection with the instafOIA requestis properlysubject taFOIA Exemption 1
Pl’s Recon. Memat 3.

The CIA responds that thelaintiff has mischaracterizetle agency’'grior
representatiosto the Court, explaining théfw] hile the CIA produced the information that it
determined habtieen officially disclosed, it did not claim, either in its decdlaraor its motion
papers, that iproduced the information th&laintiff allegedwas publicly availablé. Def.’s
Opp’n Pl.’s Mot. Part. Reconsideration (“Def.’s Recon. @ppat 6, NSC 444 ECF No. 91
(emphasis in original)Thus, the agency reiterates its prior assertoedited by this Courthat
it hasundertaken reasonable efforts to identify any infation included in the TOCs that was

officially disclosedorior to November 2012ndhas included this information in its most recent
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production taNSC. Id. at 8. In response hie plaintiff points tdhe agency’distinction
between(1) informationNSC contends has been officially released &jdnformation that,
while publicly available, the agency has not determined to have beenlbfficiaased,
“encapsulates theeason NSC filed [the instant reconsiderangotion.” Pl.’s Reply Supp.
Mot. Part.Recon.at 3(“Pl.’s Recon.Reply”), NSC 444 ECF N®3. In slort, the plaintiffasks
the Courtupon consideration @additionalevidence purportedighowing that recordsublished
on the CIA’s websitdave beemvithheldby the agencyto reexamindts holding that theClA
undertookreasonable efforts to ensure thlitwithheld informations exempt from disclosure
under Exemption.1ld.

Having reviewed this evidenckoweverthe Courtconcludeghat reconsideration of its
prior holding isnotwarranted The present motiomestsprimarily on the plaintiff'sview thatits
profferedevidence demonstratdsat theCourt in granting summary judgment to the CIA,
misunderstoodhe extent ofthe agency groduction. Pl.’s Recon. Memat 3-4. According to
the plaintiff given this purported misunderstanditigeprior holdingin favor of theCIA was
clearly erroneouand must beevisited Pl.’s Recon.Reply at 1 As before, however, the Court
is not persuadettat the evidence proffered bye plaintiff meaningfully undermines the
agency’s assurance thatitdertookreasonable steps produceall nonexemptrecords
responsive to the plaintiff's FOIA request

In response tBISC’s FOIA requesttheCIA located and producebOCs from 148 issues
of Studies in Intelligencpublished over the last five decades, each of which included, on
average, entries for ten separate articles. NSC 443 Lutz Ddeb it the behest of the
plaintiff, agency officials searched both the agency’s publicsiteland the CIA’s internal

database4o determine whether the [a]gency had made any previous ret@aske
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information included in these TOC#H. § 7. Following thesesupplemental seareh the
agency'’s declarant averred that the ageaased any previously disclosed inforimat
included in the TOCs to the NSC in connection with its requeshéset materialsld.
Nonetheless, in opposing summary judgment in the first instidme@)aintiffargued that the
agency’s wrongfully withheld certain previously disclosed infdraraand requestétie release
of additional materiawithheldin forty-one of the roughly 1,500 totahtriesincluded in the
TOCs produced by the agenclgl. 18 (emphasizing that the challenged withholdings ecuate
less than three percent of the tatalume of materigbroduced to NSC).

As to this original set of challenged withholdingssignificant majorityof this material
falls outside the stipulated scopetié¢ plaintiff's present FOIA requestrom the fortyone
entries at issyghe plaintff identified eighty “pieces of substantive informatiowhich it
defines to include “an article’s author, an article title, or the desaitext accompanying the
article title,” it believes were wrongfully withheld by the agen&f.’s Recon. Mem. & & n.4.
Of this total,at least sixty are the names of authibed appear in publicly released copies of
specific articlesbut which are redacted in tHEOCsproduced to the plaintiffSeegenerally In
CameraDecl. Kelly McClanahaifOct. 29, 2012)NSC 443 ECF No. 58. Yet, the plaintiff
voluntarily agreed to limit the scope of its challenge in this action to the redadtarticletitles,
thus forgoing any claim to the releasardbrmationabout authors’ names in connection with
the presenFOIA request NSC Il 960 F. Supp. 2d at 170 n.3¥loreover,evenassuming these
authors’ names were responsivdNlBC’srequestthe agency explains that the disclosure of an
author’s name in a particular context, or in connection with a particuieleadoes not
necessarily permit the disclosure of this individual's name &gpéars in other agency

documents, since relevant informati@ng, the author’s position and title) may change over
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time. NSC 443 Lutz Declf 9;see also Mobley v. C]806 F.3d 568, 583 (D.C. Cir. 2015)
(explaining that an item of information is “officiglacknowledged” and therefore subject to
disclosure only wherenter alia, the information requestesl “as specific as the information
previously released” and “matckfethe information previously disclose@internal quotations
omitted) (quotingitzgibbon v. CIA911 F.2d 755, 765 (D.C. Cir. 1990))).

Even ceditingthe plaintiff's submissiorthat theremaining informatiorit has identified
has been officially releasetloweverthe Court is not convinced thidite redaction otcertain
previouslyreleased materiaheaningfullyundermines th€lA’s assertion that it has taken
reasonable steps to ensure that all withheld information is propéijgctto Exemption 1 As
noted abovean agencyesponding to a FOIA requdsears no obligation to determine whether
material subject to a FOIA exemption has elsewhere been publiedsesbeforewithholding
this material in connection with a particular requd3avis 968 F.2d at 1279. Nonetheless,
here, the agenagreed to conduct an additional review of its publicly availableem&sources
to attempt to identify angreviously released materi@ndthendid release additional
information tothe plaintiffas a result of this searckeePl.’s Recon.Mem. at 3(acknowledging
that the agency released “some classification codes” identified Gyad$aving been
previously released)With these “eminently reasonable efforts” to identify officially reked
information inmind, the plaintiff'sscattered examples of withheld informatibatmay be
otherwise publicly available doégle to “undercut the ‘substantial weight’ accorded to ‘an
agency'’s affidavit concerning the details of the classified stattheafisputedacord.” NSC I
960 F. Supp. 2d at 169 (citikgshar v.U.S.Dep't of State 702 F.2d 1125, 1131 (D.C. Cir.
1983));accordDiBacco v. U.S. Army795 F.3dcat 191 (noting that an agency’s “failure to turn

up a particular document . . . does not undermine the determinatiohetfzagency conducted an
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adequate search for the requested records™ (qutitgur v. CIA 355 F.3d 675, 678 (D.Cir.
2004)).

Secounl, as to thenformation publicly disclosedincethe August R13Order, the
plaintiff offers no reason to suggest that the exclusion of this infaymabtm the agency’s
October 2014 electronic productisirelevant tahe present disputeAs the agengclarified in
its most recent submission, the electronic records produced in Octdidewgtelargely
identical to the recordsreviously produced in hardcopy NSC. CIA Resp. at 2. Any
inconsistencies between these productions were the resultef@ijthe CIA’s voluntary
disclosure of additional information released publicly afteragency’s original hardcopy
production, or (2) inadvertent withholdings of information reldarenardcopy format, which
the CIA has since cured through the proaurcbf additional electronic recordd. at 2-4.

While NSCsuggestshat these minor inconsistencies substantially undermine the
agency'’s credibility regarding the adequacy ofritsal searchPl.’s Recon. Memat 4, the
plaintiff offers no basis for concluding that tfaglure to take account of information released
only afterthat searclin any wayundercutghe agency’s assurance that all information publicly
releaseds ofthe original searctvasproduced toNSC. As the D.C. Circuit has emphasd,
given the premium Congreptaceson rapid processing of FOIA requests, judicial review of
agency responses to FOIA requests “properly focuses on the time theirkgienmo withhold
is made.” Bonner v. U.S. Dep’t of Stat®28 F.2d 1148, 1152 (D.C. Cir. 1991) (cititshar v.
Department of Stat&,02 F.2d 1125, 1138 n. 18 (D.C. Cir. 1983)To require an agency to
adjust or modify its FOIA responses based on-pesponse occurrences could create an endless
cycle of judicially mandated repros#sg.” Id.; see also Am. Civil Liberties Union v. U.S. Dep't

of Justice No. 155217, 2016 WL 1657953, at *4 (D.C. Cir. Apr. 21, 2016) (per curiabhus
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even assuming the agency has discl@sktitionalresponsive information since t@®urt’s
August 2013uling, the plaintiffoffers no support for the proposititimat this information
should have beeincorporated into the agency’s subsequent electronic produdtluurs, the
exclusion ofany additionahewly released information from theseosts is irrelevant to the
Court’s consideration of the sufficiency of the agency’s produgtiam to the August 2013
Order.

In sum, theexistenceof a certaifimited informationwithheld in response to the
plaintiff's request that has besnbsequentlpublicly released by the Cl#rough other means
does not persuasively demonstrate that the Court’s prior grantronary judgment was
premised on angmission omisrepresentation by ti&A. At the same timewhile cognizant
of the plaintiff'sassertednterest in obtaining a comprehensive set of TOCs in response to its
present FOIA request, the Court discerns no significant injustidedlining to reconsider its
prior ruling on this issue. By definitioanyadditional informatiorto whichthe plainiff is
entitled isalready available to the publicAny inconveniencéo the plaintiff in compiling the
information it has acquired through other sources with the infewméthas obtained by means
of the present FOIA requeistsimply insufficient tasupportNSC’srequest for more
comprehensive disclosuréccordingly,the plaintiffs effort to relitigate this issue is denied.

The plaintifflikewise renews its request foisaa spont®©rder from the Court directing
the CIA to release the names of allrars identified in the TOCs whose names have been
previously officially disclosed through other avenuf$’s Recon. Memat 5-6. Asthe Court
previouslyexplained,n bringingthe present actionthe plaintiffvoluntarily agreed to limit the
scope of its challenge to thides of articles appearing in the TOCs thia¢ plaintiff believes

have been wrongfully withheldNSC 1, 960 F. Supp. 2d at 170 n.3&e alsd?l.’s In Camera
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Opp’n Def. CIA’'s Mot. Summ Jon Count 3at 2, NSC 443 ECF No. 58 (“NSC admits that it did
agree not to formally challenge any withholdsrmf authors’ names, [but] it made that agreement
before learning the true extent of CIA’s improper invocations®fA Act to withhold this
information.” (internal citation omitted) Nonetheless, in seeking reconsideratiba,plaintiff
again asks the Court to considaua spontga challenge to the CIA’s withholding of authors’
names from certain tables of contethiat the plaintiff agreed not to makEor the reasons
previously articulatedseeNSC I 960 F. Supp. 2d at 170 n.3Me plaintiffs invitation to rule
on matters not properly before the Casrtleclinedand, accordinglythe plaintiffs request for
reconsideration on this scaeealsodenied®

Apart from its partialrequest for reconsideratiotine plaintiffhas conceded all remaining
claims arising under NSC 443. In its initial opposition to the defeistieequest for summary
judgnent, the plaintiff continued to dispute the adequacy of the CIA’s séaretevenStudies
in Intelligencearticles responsive to the FOIA request at issue in GOnabf Case No. 443,
and one redaction from one document produced in response to thedtrédts Mem. Opp’'n
Def.’s Mot. Summ. J. & Supp. Pl.’s Crebtot. Part. Summ. J. Pl.’s 444 Opp'ni) at 2-3, NSC
444ECF No. 71. Inreply, however, the CiAdicated that these outstanding disputes had been
resolved in discussions between the parbed,’s ReplySupp. Mot. Summ. J. & Opp’n Pl.’s
CrossMots. Summ. J. (“Def.’¢44 Reply”) at 1,NSC 444ECF No. 83, and the parties made no
mention of these issues in their subsequent joint status repatifyichg) those documents and

redactionghatreman in controversy in this cassge generallyoint Summ Indeed in response

6 In seeking reconsideratiotne plaintifffurther claims that, despite the CIA having agreed to produce all
responsive records in electronic format, the agency failed toderelectronic copiesf @ portion of the materials
produced. PlL’s Recon. Mem. at &s noted, however, in response to this Court’'s May 10, 2016 Minute,@nde
CIA has supplemented its October 2014 production to include electapies®f all materials identified by the
plaintiff as missing from the earlier production. CIA Resp.—t 3
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to the Court’s Order seeking additional clarification of this tnesentjoint statusreport, the
parties again did not indicate that any other claimssauesn NSC 443remain in dispute. Joint
Resp.Court’'s3 November 2014 Order, NSC 4E€F No. 87. Consequently, the Court grants
summary judgment tthe CIA on all remaining countsf NSC443, as conceded.

B. Adequacy of SearchEfforts

The Court turns nexb the meritf the plaintiff sremaining FOIA challengesAs
previously indicated, this discussion begins with a review of @netgf’s outstanding claims
contestig the adequacy of the defendsmfforts to identify records responsive to various FOIA
requests.These claims are addressed in the order in which they were filed, begittin
CountsEighteen and Twentyn NSC 444and therCounts OngTwo, Three andSevenin NSC
445,

1. Legal Standard

Upon receiving a FOIA request, federal agencies are “required to perimmentinan a
perfunctorysearch” to identify potential responsive recor@sicient Coin Collectors Guild v.
U.S. Dept of State641 F.3d 504, 514 (D.C. Cir. 2011nsteadtheagency bears tHaurdenof
demonstrating that itfade a@good faitheffort to conduct a search using methods which can be
reasonably expected togoluce the information requestedDiBaccqg 795 F.3dat 188(internal
alterations omitted) (quotinQglesby. U.S. Dep’t of Army920 F.2d 5768 (D.C. Cir. 1990)

To meet ths burden, the agency mustemonstrate beyond material doubt itesearch was
‘reasonably calculated to uncover all relevdntuments.” ValenciaLucenav. U.S. Coast
Guard 180 F.3d 321, 325 (D.C. Cir. 1999) (quotingiitt v.U.S.Dep’t of State 897 F.2d 540,
542 (D.C. Cir. 1990)). At the summary judgment stage, an agency eetytis burden by
submitting “[a] reasonably detailedffidavit, setting forth the search terms and the type of

searchperformed, and averring that all files likely to tain responsive materials (if such
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records exist) were searchedAncient Coin Collectors Guilb41 F.3dat 514 (quoting
ValenciaLucena 180 F.3dat 326. Such araffidavit must “explain in reasonable detail the
scope and method of the search conducted by the ageBegMorley, 508 F.3d at 1121
(quotingPerry v. Block684 F.2d 121, 127 (D.Cir. 1982).
2. NSC 444Count Eighteen

Summary judgmentvas previously deniet theCIA on the adequacy of its search for
records responsive to the FORequest 201100682 (‘Reques682”), whichagency response
was challenged i€ountEighteenof NSC444. NSC 1, 960 F. Supp. 2d at 1583. Requesit82
sought a “copy of al[CIA] records pertaining to the search tools and indices available to the
Office of Information Management Services (“IMS”) for conducting ceas of its own records
in response to FOIA reqses.” 1d. at 127 QuotingDecl. Martha M. Lutz (Dec. 13, 201{)ir st
Lutz Decl.”), Ex. Q at 1, NSC 444 ECF No.-2). The request was limited t@filythose
search tools and indices that woblel personally used by IMS personnel to search IMS records
systems’ Id. Summary judgment was denied becauselidehad to that point,“failed to meet
its burden” of producing a “reasonably detailed affidavit, sgtfarth the search terms and the
type of search performed” so that the Court cddétermine if the search was adequatdd: at
151-52 (quotingOglesby 920 F.21 at68). Specifically, in denying summary judgment to the
agency, the Court explained that the declaration provided by the agdadytodescribe the
“parameterfthe agencylsed to accomplish the seartch, whether the CIA searched for the
indices themselves or what search terms the CIA used to identify responsikasrédd. at 152.
Having now supplemented its prior affidatotprovideadditionaldetail regading the CIA’s

search methodshé¢ agencygain seeks summary judgment on the question of the adequacy of
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its search effortsDefs.” Mem. SuppMot. Summ. J. on All Remaining Claim€jéfs: Mem.”)
at 7-9, NSC 444 ECF No. 60.

The CIA’s newdeclaration identiésthe individualsvho performed thesearch for
records responsive ®equesb82 as well as the methods those individuals employed to identify
potentially responsive recordSeeSuppl. Decl. Martha M. LutéMar. 4, 2014)“2014 Lutz
Decl.”) 11 #10,NSC 444ECF No. 601. First, the agasy’s declarant explains thdtecaus¢he
plaintiff's FOIA request is limited to information related to IMS’s searchesawn records,
the agency’s search for responsive documents was limited to IMS e 7. To identify
potentially responsiveecords, the agen¢gonsulted with Information Management Technical
Officers (‘IMTOs’) who are knowledgeable about Agency recordsesystand who task and
oversee searches conducted in response to FOIA regaestare] in the best position to
providedetails regarding the search tools and indices available to IMS éwiitsecord
searches. Id. 1 7. The declaration explains that, according to these IMTI®OLS primarily
uses two databases to conduct searches of its own records, the Giévsafed Declassification
and Review Environment (‘(CADRE’) and the Space Management and Rettrénaeking
System (‘'SMARTZ2').” Id. § 8. The IMTO assigned to IMS avetrthat neither CADRE nor
SMART2 has an indethat would allow aiserto “browse information about a general subject
matter or using some other identifie Id. Instead, IMS must search databases using unique
search queries designed for each FOIA estjuSeed.

Nonetheless, construirlRequest 682 to seek agency records about the CADRE and
SMART?2 databases themselves, @& searched “an interngdgency website . . . for
descriptions of CADRE and SMART?2 using the full database name arelvaibns as search

terms.” Id. 1 9. These searches generated two responsive records, which “provide][]
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descriptions” of the databases and have been produtsiGold. Further, “based on personal
knowledge of the records systems,” IMS personnel produdde folaintiffa Federal Register
Privacy Act Systems of Records notaescribingthe CIA'srecordsystems.ld.

The plaintiffcharacterizes this detailed explanation as a “complaidt [the CIA’S]
databases do not have ‘indices’ and that it doesef@t to anghing by the term ‘search todls,
Pl.’s 444 Opp’n at %citing 2014 Lutz Decl. 1 89), but this misconstrues the thrust of the
ClA’s declaration Indeed, as described above, the agency’s declaration explaitisetinad
databases used primarily by IMS staff to conduct searches of itseoarals included neither
indices nor automated search tools to identify potentially regmorecords. 201#utz Decl.

1 8. Likewise, whileghe plaintiff points to the agency’s declarations in other matters to suggest
that the agency maintains additional databases of records, the Agemexplains that these
“databases” are in fact informal compilations of agency records, eofifisgo IMS, maintained
by subjectmatter experts at the agendg. 1 10. Reques682 isnarrowly tailoredto obtain
records related to search tools and indices maintained by thealbt®nponent within one of the
CIA’s five directorates.SeeDecl. Martha Lutz (Dec. 13, 2019 35, 48NSC 444ECF No. 20
1. Since IMS is the component that tasks other CIA compotes¢srchor recordssee id.

1 34, it is not implausible that IMi&elf has few databases and indices. Althotghplaintiff
argues that the terms “search tools” and “indices” are often used in dec&bagtthe CIA 1o
describe its FOIA process to courtB[’’'s 444 Opp’rat 5-6, and that “[tjhese terms mean
somethingo whomever writes these declarationd,’at 7, theCIA has explained, in detail, why
thoseterms “search tools” or “indiceswhich may apply to databases maintaibgather
agency componentdp not apply to records maintainbd IMS and IMS personnetee2014

Lutz Decl. 11 #10.
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To be sure, an agency is required to “construe a FOIA request libetalygdra v.
Executive Office of U.S. Attorneyal7 F.3d 345, 348 (D.C. Cir. 2003) (quotMgtion
Magazine v. U.S. Customs Seil F.3d 885, 890 (D.C. Cir. 199@ndthe CIA has done so
here in the context of the tightly limited request from the plainfitie CIA reasonably
restricted its search to IMS in light of the plaintiff's request segkonly those search tools and
indices that would bpersonallyused byiMS personndio searciMS records systenis NSC ||
960 F. Supp. 2d at 1583 (emphasis addedpdditionally, althoughhe CIA avers that IMS
does not consider CADRE or SMART2 to be “search tools,” it neverthsézsched for any
description of the databases since it believed the databases could beredn&slponsive to the
request. 2014 Lutz Decl.  €onsequently, th€IA has met its burden of describing
adequately the personnel who performed the search for responsive mewbtde methods used
in that searchand ssimmaryjudgment is granted to tlH&lA on CountEighteenn NSC444.

3. NSC 444Count Twenty

Along similar linessummary judgmentas previously denietb theCIA on the
adequacy of its search for records responsive to the FOIA Reg2640P0020 (‘Request
020”), whichsearch was challenged @ountTwentyin NSC444. NSC Il 960 F. Supp. 2d at
153-54. RequesD20 soughtopies of allCIA “records, including croseferences, pertaining to
guidelines for attorneys in the Office of General Counsel (‘Q®C the conduct of civil cases,
especially pertaining to interactions between OGC atsiand Department of Justice (‘DPJ’
attorneys.” Id. at 119 QuotingFirst Lutz Decl, Ex. Tat 1). The request was limited t@éneral
guidelines, and records that only pertain to guidelines for afisadlginamed case should be
excluded.” First Lutz Decl., Ex. T at {emphasis in original). The CIA found no responsive

records.NSC I 960 F. Supp. 2d at 153. Summary judgment wagden this count because,
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as withthe agency’s response to Request, 882 CIA failed to explain with the requisite
specificity the agency’s search efforts, including the recordegssearched, the search
parameters used, and the process by which certain directorates wereaiastthiosenost
likely to possess responsive recortts. at 153-54.

The CIA has resolved these issuregs supplemental declaration accompanying the
present motion The CIA'’s declarant avers that the “Litigation Divisiohthe Office of General
Counsel . . . would be the only office within the CIA likely to mamt&cords responsive to this
request” because that division “handles all civil litigation to White Agency is a party, and it
also works with Department glistice attorneys in connection with those cas28l4Lutz
Decl. 111. Thus, to identify potentially responsive recdM$0s “conducted searches of the
electronic records systems that house current and archival LitigatiggioDirecords,’using a
variety of search terms, includifiguidelines, procedures, handbook, legal guidance, [or]
instruction” as well as the terms “attorney or OG@ § 12 (internal quotation marks omitted).
After these searches yielded no resuhs agency surveyéditi gation Division managemeit
who “are responsible for the dégy-day administration of the office and the supervision of its
attorneys” and “would be responsible for drafting any guidelinesrgowethe conduct of
Litigation Division attorneys in an efbrt to verify its search resultdd. The CIA’s declarant,
who is herself the Chief of the Litigation Support Unit for the (iérsonally “verified [the
IMTOs’] previous finding’ by conducting her own discussion with Litigation Division
managementld. These managers confirmed that they were awane ofirrent or historical
guidelines for civil case management and that, as a general ma#i@intfron civil litigation

matters is provided to Litigation Division attorneys orally, rathan in writng.” Id.
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Offering onlya brief challenge tthe CIA’s renewed request for summary judgmeing
plaintiff focuses on this final suggestion that Litigation Divisionraigs generally obtain
training orally, as opposed to through written guidelin@k’'s 4440Opp’n at 7. Plainly dubious
of the agency’s assertions on this scthie,plaintiffalleges thateven assuming most training is
delivered orally, “any records of that ‘oral training’ would be resp@ido Request 020, and
the “CIA shows no idication of ever searching for” such recardd.

Neither he plaintiffs apparenincredulityregarding the dearth of responsive recpnds
its relatedspeculation regarding the potential existence of undiscovered respoasordsis
sufficient toovercome the agency’s request for summary judgment. As aniindtédr, because
the Litigation Division handles all civil cases for the CIA, itaasonable to believe that any
“guidelines for attorneys in the Office of General Counsefor.the ©nduct of civil cases,”
First Lutz Decl. Ex. T at 1, would be held by the Litigation Division. Within this divisithe
CIA searched for all records pertaining to “guidelines, procedurdsgal guidance, [and]
instruction,”using search terms reasbly calculated to identify such materials, and further
conferredwith Litigation Division managers in an attempt to locate any mesipe records.
2014Lutz Decl. § 12.Contrary tathe plaintiffs creative parsing of the agency’s declaratibme, t
search terms used did not distinguish between oral or writtemiyaimor is there any evidence
that any such limit was raised during conversations with the aivssmanagersSee id.
Accordingly, he detailed description provided in thgency’smost recent declaratiqrovides
enough specificity to find that the search for records responsivelfo G20 was sufficienand,

therefore, summary judgmeistgranted to the CIA @® CountTwentyin NSC444.
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4. NSC 445CountsOne, Two, Three, and Seven

The plaintiff nextchallenges the adequacy of the CIA’s search in connection with four
FOIA requestsubmitted in late 2009 and early 2010, whach the subject aZountsOne, Two,
Three, and Sevenf NSC 445. Summary judgmenivas previously grantetd the CIA as to the
adequacy of the agency’s seasffortson each of theseounts. SeeNSC 1| 960 F. Supp. 2d at
209-10. Irrespective of this prior disposition, howeube plaintiffnow maintainsthat the
adequacy othe CIA’s searcles ‘is still in controversy’ Pl.’s Mem. Opp’n Defs.Mot. Summ.
J. on All Remaining Claim& Supp. Pl.’s Cros$/ot. Part. Summ. J. (“Pl.’s 445 Opp’n”) at 3,
NSC 445 ECF N069.

According tothe plaintiff the Court previously approved the agency’s search efforts
“without the benefit of knowing what was actuafijthe records” produced by the agendg.
This assertions put forthin the plaintiffs opposition and crossotion for summary judgment,
while invokingFederaRule of Civil Procedure 54(lip urge thatthe Court should revise its
earlier opinion and hold that CIA failed to perform an adequate searchsi fthar counts.”ld.’
In this sense, the plaintiéf present opposition is more properly construed as a separate motion
for reconsideration of th€ourt’s prior dsposition of this aspect of thesaims.

Nonetheless, however styled, fhiaintiff’s request to revisit the Court’s prior holding on
this issuds denied for two reasong:irst, the plaintiffhas waived any challenge to the adequacy
of CIA’s searches for records responsive to the requests in GOurtsTwo, Three, and Seven

In the round of summary briefing that resultedNi&C 1|, the plaintiff specificallyy challenged the

7 The plaintiff initially challenged the adequacy of State’s semrdonnection with the FOIA request
identified in Count 9 of NSC 445, but more recently reports that this Goaopntvmoot. Pl.’s Reply Mem. Opp’n
Defs.” Mot. Summ. J. on All Remaining Claims & Supp. Pl.’s Gidses. Part. Summ. J. at 2 n.2, NSC 445 ECF
No. 79. he plaintifflikewisehasabandoned a portion of its challenge to the CIA’s search in Count 7, ifadj@awv
subsequent, supplemental search conducted by the l@dlat 2& n.3.
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adequacy of the searches conducted by State and the NSA, but made no argamukng tbe
CIA’s search efforts.Pl.’'s Opph Defs.’ 445 Mot. Summ. J. (“P§NSC 11445 Opp’n”) at 35,
NSC 445 ECF No. 33. ThudSCwaived any challenge to the adequacyhefCIA’s search.
See Students Against Genocidex5.Dep’t of State 257 F.3d 828, 83485 (D.C. Cir. 2001)
(affirming the district court’siolding that FOIA requester waiveah issuedy failing to raisen

in anearlier proceeding Citizens for Responsibility and Ethics in WashU.S. Dep’t of Edug.
905 F. Supp. 2d 161, 168 n.5 (D.D.C. 2012) (finding argument not raised in summangfnidg
regarding processing of FOIA request waived)

Secondwhile Feder&Rule of Civil Procedure 54(b) permitany order or other
decision, however designated, that adjudicates fewer than all the ciaiengiatteto “be
revised at any time before the entry of a judgment adjudicating all tines¢lauch revisions are
not mandated by the rulé&ee Filebark vU.S. Dep'’t of Trangs., 555 F.3d 1009, 1013 (D.C. Cir.
2009) (noting district court “was free to reconsider” a motion und@r)$4permissive scheme).
A district court may exercise its discretion “[a]s justice resgjirsuch as when “the court has
patenly misunderstood a party, has made a decision outside the advessas! preseed to
the [c]ourt by the parties, has made an error not of reasoning, but ofeapgoeh or where a
controlling or significant change in the law or facts [has occusiadg the submission of the
issue to the court.Estate of Botvin ex rel. Ellis v. Islamic Republic of [r&i@2 F. Supp. 2d
218, 223 (D.D.C. 2011)nternal quotations and citatioosnitted) The plaintiff has not even
addressed these factors, let aloffered enough evidence to convince the Court that “justice
requires” a reversal of its previous grant of summary judgment basadjoments the plaintiff
could have, but explicitly chose not to raiseeePatton Boggs LLP683 F.3d a#03(explaining

that a motion for reconsideration is not a “vehicle to present a nelithegay that vas
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available prior to judgment”)Indeed, to the extent that the Court’s prior holding in favohef t
CIA failed to take into account the contents of the materialdymexd to the plaintiff, this is
preciselybecausehe plaintiff failed to bring this issue to the Court’s attemiio connection
with the CIA’s earliermotion. For these reasorie plaintiff'srequesto revisitthis prior ruling

in favor of theCIA is denied®

In sum, summary judgmeig grantedo the CIA on Counts Eighteen and Twent\WNi8C
444 with regard to the adequacy of the CIA’s search efforts. Likewisenary judgmenis
granted, again, to the CIA as to the adequacy of its seffoeks in Counts One, Two, Three,
and Seven in NSC 445.

C. Remaining Challenged Withholdings

The Court turngiext to the parties’ remaining disputes regarding the defendants’
withholding of certain documents, either in full or in part, ungeious FOIA eemptions. As
noted, the parties have provide an updatadghnindex describing the withheld agency records
still subject to dispute, as well as the defendants’ asserted basefusing to ppduce these
materialsto the plaintiff As set out in thispdatedvaughnindex, the parties have resolved all
outstanding disputes stemming from FOIA requests addressed in NSCddddvamarrowed

the universe of documents kil dispute in NSC 445. Specificallihe plaintiffcontinues to

8 Undeterred by this firm procedural bar, the plaintiff belatedly filed aleommtal notice purpartg to
demonstrate that the CIA’s declarantaterially misrepresentedhe agencys technical ability to identify additional
material responsive the plaintiff's requestsPl.’s Notice of New Factual Development at 2, NSC 445 ECF No.
86. As support, the plaintifpoints to statements included in a declaration submifteldebCIA in a separate FOIA
actionstating that, [u]p until approxmately three or four years agatie CIA was only able to provide records in
the manner the agency deployed in this cadde(quotingSec. Supp. DecMartha M. Lutz (July 23, 2015), NS
445 ECF No. 86l). The FOIA requests at issue here generated final responses b&taxg2010 and September
2010, rougly five years before the agensylJuly 2015 declaratiorNSC 1} 960 F. Supp. 2d at 12fB. Thus, even
assuming the issue was prdpérefore the Court, this newly uncovered evidence bolgtersthe agency initial
unchallenged assertion that its efforts to identify material responsive patheff's requests were adequate.
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challenge agency wiholdingsunder FOIA Exemptions 3 andib connection with FOIA
requests addressedNISC 445CountsOne, Two, Tree, Five, Six, Seven, and Eight

Analysis of the plaintifs continued challengeas organized according to the exemption
invoked by the defendasiin withholding responsive records, beginning with those records
withheld under Exemption By the CIA and theturning torecordswithheld under Exemption 5
by the CIA, DIA and ODNI To meettheir burden of establishing that the requested information
was properly withheld unde&itherasserted exemptioglec. Frontier Found.739 F.3dat 7, the
defendants must show that the asserted justification for ingdake relevanFOIA exemptions
“!logical’ or ‘plausible;” Judicial Watch, InG.715 F.3d at 941.

1. Exemption 3

First, the plaintiffcontinues to challengéé withholding in whole or in part, under
FOIA Exemption 3of eighteeragency records by the Clavhich is the only defendant heie t
rely on Exemption 3 These eighteen withheld records were responsive to the plaintiffs FO
requests at issue in NSC 445 Coudtse, Two, and Seven

As relevant here, Exemptionapplies to matters “specifically exempted from disclosure
by statute . .if that statute” either (1) “requires that the matters be withheld fr@enptiblic in
such a manner as to leave no discretion on the issue,” or (2) “dstalpigrticular criteria for
withholding or refers to particular types of matters to be withheSees U.S.C. § 552(b)(3)
The D.C. Circuit has explained tH&xemption 3 differs from other FOIA exemptions in that its
applicability depends less on the detailed factual contents ofisgBasuments; the sole issue
for decision is the existenod a relevant statute and the inclusion of withheld material mvitie
statutés coverage.”Morley, 508 F.3d at 112¢juotingAssh of Retired Rail Road Workers v.

U.S. Rail Road ReBd., 830 F.2d 331, 336 (D.C. Cir. 1987)).
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The plaintiffchallengeshe CIA’s decision to withholdhaterial fromthreedocuments
under Section 6 of théentral Intelligence Agencict (“CIA Act”) , 50 U.S.C. 8507 andto
withhold materiain two of these records, as well as fifteen other documenterthe National
Secuity Act, 50 U.S.C. 8§ 3024(i) The Supreme Court has held, ahd plaintiffdoes not
contestthat both of these statutase “withholding statutes” for the purposesoemption 3.
Davy v. CIA 357 F. Supp. 2d 76, 86 (D.D.C. 20Qditing CIA v. Sims471 U.S. 1591985). In
the plaintiff's view,however the agency improperly withheld certain informattbat is
protected byieitherstatute The challeged withholdings under eashtatutearediscussed in
turn.

a)  CIA Act

The CIA Act provides that th€lA “shall be exempted from the . . . provisions of any
other law which requifs] the publication or disclosure of the organization, functionsiasa
official titles, salaries, or numbers offgonnel employed byhe agency.50 U.S.C. § 3507.
While the Court has previously discussed at length the degree to which thie ptatetts from
disclosure agency records under ExemptioNSC I 960 F. Supp. 2d at 1749,the parties
continue to dispute the proper scope of this exemption, as well as tiee tiegvhich certain
information withheld by th€IA in this cases exempt from disclosure under FOIA.

In particular the CIA continues to presan argumensquarelyrejectedin thisCourt’s
earlier decision The CIA explainsthat it “respectfully disagrees with this Court’s initial
determination’and“maintains that, while the scope [tfie CIA Act] is not without limits, it
explicitly allowsCIA to withhold informatia concerning its organization and functions as they
relate tothe protection of intelligence sources and method3éefs.” Mem. at 16 NSC I

rejectedthis proposedanstructionof the relevant statutory language and instead thelkdhe
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CIA Act exemptdrom disclosure under FOIA only material tliatould reveal the specific
categories of personnstlated information enumerated in the statiée, ‘the organization,
functions, names, official titles, salaries, or numbers of peedeemployed by the Amcy.”
NSC Il 960 F. Supp. 2d at 1&fuoting 50 U.S.C. § 3507 Specifically, theCourtconcluded
that, while other statutes may protect this information fromalsce,the following six
categories oinformationare“presumptively not exempt from disclosure under” the @l
“(1) ‘internal templates utilized by the [CIA] in tasking FOIA reqtsf;]’ (2) ‘internal rules,
policies and procedures governing FOIA processing including classificagéferrals,
coordinatons, and fees[;]’ (3) ‘organizational information reveal@ig\’ s internal system of
decentralized information management[;]’ (4) ‘[iinternal mf@mtion concerning ways in which
CIA is able to store and retrieve information[;]’ (5) ‘informatiabout theCIA’s core functions,’
including ‘intelligence activities, intelligence sources and nmethand the collection, analysis,
and dissemination of foreign intelligence[;]’ and (6) ‘recomduions from FOIA analysts and
attorneys about how requests shouldministratively processed and routed|.]d. at 184—
85.°

Against this legabackdrop, the Court nowins to thethreedocumentsdentified by the
partiesin their most recenoint statusreportas those for which the plaintiff continues to
challeng withholdings under the CIA Achamely CIA-157, 349, and6. SeeCombined

Vaughnindexat 27, 32, 34° Document CIA157 is adocumengentitled“Which Directorate do

° This central holding has since been adopted byaat te/o other Judges on this Cogsge Whitaker \CIA,
31 F. Supp. 3d 23, 34 (D.D.C. 2014jf'd 2016 U.S. App. LEXIS 108(D.C. Cir. Jan. 21, 2016B8ack v. A, 53
F. Supp. 3d 154, 170 (D.D.C. 2014), and the CIA offers no new authority to the gosdragenerallfpefs.” Mem.
at 16-20. Likewise, the CIA provides no legal basis for continuing to digpigespect dNSC Il Indeed, as the
plaintiff correctly notesseePl.’s 445 Opp’n at 17, the CIA ha® datechosen not to avall itself of aveas by
which the agency may have obtained review of the Court’s priorrpldi

10 These documentme responsive to the FOIA requests underlying NSCGbibts 2 (Document CIALS7)
and 7 (Documents CH849 and *6).1d. Documents described in the CIA’s Supplemektalighnindex prepared

33



| task?; which includes @awo-columnedchart listing thegotential subject matter of a FOIA
request in the left colume.g, “Arms Control,” “Assassinations (event),” “Nuclear
Proliferation,” awl the correspondinggencydirectorate, which masnaintain records abotite
listed subjectin the right column Sippl. Decl. of Martha M. Lut£Oct. 7, 2014)“Suppl. Lutz
Decl.”) 111, NSC 44&CF No. 771. While the CIA has released, with orezlactionthe list of
subjectsan the leftcolumn,the agency hagenerallywithheld “the corresponding directorates
that would be tasked with searching their holdings for responsive retardie right column.
Id. According to theCIA, such redactions are required under the CIA Act and Exemption 3
protect the location where specific types of records are stofamirbinedVaughnindexat 27.
At first blush,this information would appear to fatjuarelyinto thepresumptively non
exempt category of internal information concerning ways in wthielCIA storesand retrieve
information. See supra.Seeking summary judgment, howewde CIA’'s declarant states that
“[tihe CIA Act was asserted to protect these details because they wdiddte the specific
functions of the Agency personnel who staff these offic&uppl. Lutz Declff 11 In NSC ||
the CIA was cautioned that “conclusory or generalized descriptions wiluif@ite” tojustify
CIA Act withholdings. 960 F. Supp. 2d at 18%et, even this brief justification for the agency’s
decision to withhold this informatioignores this Court’sentral holding ilNSC It merely
describing which directorate primarily responsible for maintaining general categories of
agency recorddoes not identify therganization ofunctionsof CIA personneivorking within
each listed directoratevhich isthe only information the CIA Act specifically exempts from

disclosure.ld. at 180.

in connection with its reply in support of the present summary judgmeignmeeeSuppl. Decl. of Martha M. Lutz
1 4, NSC 44%CF No. 771, are identified by an asterisk.
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To a degree, the agency is correct that information regarding winedtatate within the
agency is primarily responsible for maintaining particular categof record is broadly
indicative of the general functions of agency personnel eragloythese listed divisions. As
this Court has explained, however, the CIA Act may be invoked tegtrohly certain specified
categories of information related to agency employees, namelg,dftianization, functions,
names, official titles, salaries, or numbers of personnel employdwlgency.” NSC I 960
F. Supp. 2d at 180The agency’s interpretation of “functions” is largely a rehashints effort,
rejected iNNSC I, to conflate the functions of the agency itself with the functidris o
individual employeesld. at 176. As explainedn NSC Il this effort to cloak nearly all of the
agency’s operations from scrutiny and disclosure under the ausptbes@A Act is a bridge
too far. Though certainly in keeping with the agency’s apparent effosisek a wholesale
exemption fronFOIA’s disclosure requirementssePl.’s Reply Mem. Opp’n Defs.” Mot.
Summ. J. on All Remaining Claims & Supp. Pl.’s Crddet. Part. Summ. J. (“Pl.’s 445
Reply”), Ex. T (Operational Files Exemption WorkshapB, NSC 445ECF No. 792 (noting
that the CIA “actively lobbies for a blanket exemption from tGdA®), the agency preferred
interpretatiorof the CIA Act”strips the word ‘prsonnel’ of any real meaning\'SC 1| 960 F.
Supp. 2d at 17@nternal alteration omitted) (quotiridilner v. U.S. Dep’t of Navyg62 U.S. at
578). With this in mindthe information redacteddm Document CIAL57 may bereflective of
the function of thalivisionslisted on the chasmaintainingrecords on certain subjectsit
does not indicate the function of any particular agemployee Thus, theCIA's assertion
the CIA Act andExemption 3 to withholddocument CIA157is unavailing Sincetheagency

considers this document to be a twin to Document-848,seeSuppl. Lutz Decl. § 11, the CIA
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Act and Exempion 3 likewise do not provide a legally sufficient basis forligholding of
Document CIA34911

For much the same reason, @i&’s arguments to its withholdingpf materialunder
Exemption 3n Document CIA*6 isalso misplaced Document CIA*6 is one of seven
documents the CIA located in the course of conducting a supptal search in connection with
the present motigrand the CIA seeks withholding of this document solely by invocatidhe
CIA Act. Id. 1 18. This document includes a set of slides entitled, “Welcome to Fundalnen
of the Privacy Act,'which comprsetraining materials for CIA employees related to the
agency'’s collection, maintenance, and disclosure of personanation. Pl.’s 445 ReplyEx.
S, NSC 445 ECF No. 79. The agency asserts that material in this document has been avithhel
under the CIA Act in order to “protect the names of CIA offices coathin the training
materials, which would disclose the functions of the personriabge offices.”Suppl. Lutz
Decl. 1 19. As the plaintiff points out, however, the suggestion that, by simptladisng the
nameof a given agency office, the agency has effeljtidésclosed the functions of personnel
working in that office proves too mucl®l.’s 445Reply at 10 ifoting that revealing the name of
the Directorate of Science and Technology suggests only in the brtexdesthe functions of
the agency employees assigned to that office). Instead, consistetttisviflourt’s prior
holding, the agency may invoke tG#A Act to withhold only those materials that “would reveal
the specific categories of personnelated informatiof identified in the statute NSC 1| 960 F.
Supp. 2d at 180 (emphasis added).

For this reasonhe agency’s affidavits on this score arsufficient to demonstrate that

the material withheld in these responsive documents falls wibkiambit of the CIA Act and is,

1 As discussed nexifra Part 111.C.1.b, the material redacted frdn@se two documenisnonetheless
protected from disclosure under the National Security Act.
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therefore, properly withheld under FOIA Exemption 3. Accordintilg agency’'seliance on
the CIA Actfor the withholding 6these three documeritsrejectedt?
b) National Security Act

For Documents CIA157 and CIA349,as well as fifteen additional documents produced
with redactions tahe plaintiff, theCIA also invokes the National Security Aotwithhold
redactednaterialunder FOIA Exemption.3® The National Secity Act requires théirector
of National Intelligence to “protect intelligence sources and metfodsunauthorized
disclosureg’ 50 U.S.C8 3024(iY1). As interpreted by the D.C. Circuit, this language exsmp
from disclosure under FOlAnaterialthatthe agencydemonstrates . .‘can reasonably be
expected to led to unauthorized disclosureof intelligence methodsr sources.Wolf v. GA,
473 F.3d 370, 377 (D.C. Cir. 200(@uotingGardels v. CIA689 F.2d 1100, 1103 (D.C. Cir.
1982)) see alsd.arson v.U.S.Dep't of State 565 F.3dat 863(allowing for withholding of
information that “could provide enough clues to allow some individuadetermine who
provided[certain]information to the CIA”). In light of the national security interests implicated
by suchmateriaJ courts give “even greater deference to CIA assertions of harm t@emnek
sources and methods under the National Security Abolf, 473 F.3d at 377 (citin§ims 471
U.S.at 168-69).

Seeking summary judgment, the CIA argues that the material wdtbhheéér Exemption

3 in theseventeemlocumentst issuereveals specific intelligence capabilities, collection

12 The challenged redactions appear on two pages of thpafe/training documenSeePl.’s 445 Reply,
Ex. Sat 57, 115. In each instantke CIA also invokes the attorrelent privilege to justifyits redactions.ld. As
discussed belownfra Part 111.C.3.hH becausehis material is protected from disclosure under FOIA Exemptiom 5
further disclosure is required in Document €&\

13 These additional documents are responsive to the FOIA requestsain NSC 445 Count 1 (Document
CIA-46) and NSC 445 Count 7 (Documents €328, 339340, 341, 342, 348347, 353,358, 360362, *2 *3, *5).
Combinedvaughnindexat 21, 3+34.
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techniques, methods employed by the [agency] in acquiring intetkgand/or that would
demonstrate a classified interest of the [C1&014 Lutz Decl. § 23and, therefore;clearly
falls within the protections providday the[National Security Act]' Defs.” Mem. at 21.In
responsethe plaintiffargues that th€lA’s broad assurances regarding the significant
intelligence interestsnplicated bythese materialsra insufficient to meethe agency'$urden
of demonstrating that each of its Exemption 3 withholdings are gednihder the National
Security Act. Pl.’s 445 Reply at 1812. The discussion that follows addresses first the agency’s
withholdings in Documents CIA57 and CIA349, for which the CIA also relied on the CIA
Act, beforenextconsideringhe remaining information withheld by the agency pursuariteo t
National Security Act

First, withrespect to Documents CI257 andCIA-349,the agencyontendghat
redactednformationindicating whichagency directoratis tasked withresponding tepecific
categorie®f FOIA requestsnust be withheld to avoid vealingintelligence methods employed
by the agencySuppl. Lutz Declf 11. Specifically, the agency’s declarantered in a
supplemental declaratidhat this informations exempt from disclosuréecause the
involvement ofone or moralirectorates/offices with a specific subject worddeal intelligence
collection methods and capabilitiassociated witfthose]parts of the Agency Id. As an
example, the declarant explains that “if it were revealed that the NatitamaleStine Service, as
opposed to the Directorate of Intelligence, needs to be tasked waitihisg for records on a
certain subject, that would tend to reveal[tBEA]'s operational involvement in certain areas,
rather than merely an analytical interest in that sulljdd. The agency’s reasoning on this
front is far from precise In essencehoweverthe agency appears to suggest that information

indicating thata particular category of agency records is maintaineal diyision involved in
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intelligence gatheringas opposed ta division thamerelyanalyzesnformation alreadyeld by
the CIA provides some indication of the “intelligence . . . methaaployed by the agency.

After objecting to theCIA’s initial justification for its redactions in this docuntePl.’s
445 Opp’n at 21the plaintiffoffered no response to the more fulsome explanation provided in
this supplementaleclarationsee generallyl.’s 445 Reply. In any event, assumthg plaintiff
has not waived its objection to these withholdirigs,additional information provided by the
agency is sufficient to demonstrate that release of the redactematifommay provide “enough
clues to allow some individuals” to divine the methods by wthehagency collects intelligence
Larson 565 F.3d at 863

On one hand he agency'£xplanation of théink between a directorate’s recekdeping
responsibilities and the methods by which the CIA collects inteligisninitially difficult to
squarewith its wholesale redactions in these documehideed,in addition to redacting
information related toecords dealingvith subjectghatfacially may becloselyrelated to
intelligencegathering €.g, “Rendition” “Chemical/Biological Warfare,*Covert Action”), the
agency'’s redactions cover categories that are less obvitedsty the collection of intelligence
(e.g, “Contracts,™Oral Histories”). SeePl.’s 445 Opp’'n Ex. M, NSC 445 ECF No. 723.
Nonetheless, it is not illogical to imagitteat revelations related to even these seemingly
innocuous topics may implicaterssitive ntelligencegathering methods. As just one
hypothetical example, the release of information suggesting thateCbkds related to contracts
are maintained primayilby the National Clandestine Service would bear significantihen t
degree to which the Cliay engagéhird-parties to collect intelligenceAs suchthe agency’s

more detailed explanation of its withholdings is sufficientiénonstrate that the infoation
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redacted from Documents 1267 and CIA349is exempt from disclosunender the National
Security Act.

With regard to the other information withheld under the National $gdut, the CIA’s
declarant explains that the documents at issue gengredlyide]] guidance as thow to protect
national security information and interestghe course of responding to certain FOIA requésts
andthat the informatiomedacted from these documents “would reveal the means by which the
[CIA] protects classifid [a]gency equities in the FOIA contéxtSuppl Lutz Decl.q 12. Thus,
for examplethe declarant states thae redacted material includeguidance as to when a
Glomarresponse- where the Agency neither confirms nor denies the existence of responsive
records-would be appropriate.1d. More broadlythe agency assettisat “the other withheld
information is similar guidance designed to protect agaicishowledgemeror unauthorized
disclosure of specifimtelligence methods through the FOIA procédsl.

The plaintiffdoes not dispute that, in principtertain information related to otherwise
exempt agency records may be withheld under the National Secutity?Xe 445 Reply at 10
11 (conceding that “it would defeat the purpose of@emarresponse if a requester could
pierce the veil by reviewing the search record®lpnethelesshe plaintiffcontends that the
agency has failed to meet its burden efndnstrating thadll of the material it has withheld on
this ground in factjualifies for such protectiond. at 11 (arguing that the agency’s “declarant
speaks in broad examplasiplyingthat all of the instances are described by those examples, but
not actuallysaying sd (emphasis in original)}* For examplethe plaintiff positsthatguidance

documents designed to protect against acknowledgment or unauthosizledute of specific

14 After the plaintiff initially disputed the “conclusory” explarats provided in the agency’s first declaration
in connection with the present motions, Pl.’s 445 Opp’n a2 2@citing 2014 Lutz Decl.), the agency provided a
supplemental declaration explaig in greater detail its basis for the withholdings still in disméeSuppl. Lutz
Decl.

40



intelligence methods may include “records about requests where fjedgblated whether to
issue [aGlomarresponse] and then deciti® acknowledge the existence of responsive records.
Id. To ensure thabnly those records that “pertain to requests in which [the CIA] issued a
Glomarresponse or similar response” are withhéie, plaintiffasks the Court to conduct am
camerareview of the withheld materials before granting summary judgjtoethe agencyld.

By focusing on agency action with respect to specific requestgver the plaintiff
misunderstansithe thrust of the agency’s declaration. Rather than describing reeflets$ing
particular request®r whichthe agencylid or did notacknowledge thexistenceof responsive
agency records, the agency’s declarant indicates that the informatzmtedfdom these
documentss guidanceexplaininghow to avoid the unauthorized disclosurespécific
intelligence methods general Suppl. Lutz Decl. § 12Thus the plaintiffs request for am
camerareview misses the pointThe agency'®bjection toreleasinghe withheld information is
not limited toinformation describingesponsgto any particular FOIA request, but is instead
founded on the concethatthe general gudanceincluded in these documeniflects the
“means by which the [CIA] protects its classified equities.” Suppk Décl. § 12. Thus, the
CIA’s declarant avers that disclosure of the processes by which theygyetects certain
information “would,in turn, expose intelligence sources and methottk.”

With this in mind the Court isiot persuadethatin camerareview iswarrantedn this
case. While district courtggenerdly enjoybroad discretion to conduct camerareview in
FOIA proceedingsthe D.C. Circuithas cautioned that such revienneither necessary nor
appropriate where an agency affidavits ‘standing alone were sufficiently specific to place the
challenged documents within the exemption categonmestlee plaintiff§do] not contest the

contents of the withholdings or present any evidence contradictindfitteeviis or suggesting

41



bad faith” Larson 565 F.3dat 87Q see alscACLU v.U.S. Dep't of Justice2016 U.S. App.
LEXIS 7308,at *8 (D.C. Cir.Apr. 21, 2016)“find[ing] it unnecessary to review the documents
to determine whether the information has been properly withheld” un@engiion 1 given the
sufficiency of the agency declarationffloreover, where an agency’s withholdings implicate
national security concerns, such review is “particularly a last resorf] aacmurt should not
resort to it routinely on the theory that ‘it cahurt.” Id. at *4 (quoing ACLU v.U.S. Dep'’t of
Def. 628 F.3d 612, 62D.C. Cir. 2011).

Here,the plaintiff points to a single example of information withheldh®yagency under
the National Security Act thah the plaintiff's view, isdifficult to cast adikely to reveal
protectedntelligence methods. Pl.’s 445 Opp’n d+22(noting that tle agency has redacted,
from Document CIA353 certain todesused to describe the different types of document
requests CIA FOIA analysts processWhile certain of these codes have been discloseqd (
“F=FOIA,” “EO=Executive Order Request (mandatory declassification cgseis not illogical
to assume that other, undisclosed codes may correspond to agentgsathiai would provide,
for individuals familiar with the agency’s operations, enougbshlodiscernunacknowledged
or otherwise protectedtelligence methodshe plaintiff'sgeneral suspicion notwithstanding,
the agencys affidavits on this score are rtggestive of bad faitimor are the agency’s
redactions so sweeping as to sugtfestdegree of imprecisidhe plaintiff posits. As sich,
further review of the materialithheld by the CIA under the National Security Asct
unnecessaryandthe plaintiff'srequest foin camerareview is dered. Accordingly, summary
judgment is granted to tl&lA as to its withholdings under the National Security Act in

Documents CIA46, 338 339, 310, 341,342, 345,347, 353, 358, 360and362.
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The foregoing analysis applies equally to ¢hallenged redactions threeadditional
trainingdocumentshe agency dicoverednost recentlyhrough supplemeal searchesyhich
the plaintiffidentifies asDocuments CIA2, *3, and *5.%° First, with regard to Document CiA
*2, which the parties describe as “Operational File Exemption Wopkslaes,”Combined
Vaughnindexat 33 the agencyas redacted three ligdescribing variouscategorie®of
designateddperational file§' held bythree agency divisionsSuppl. Lutz Decl. I 19.
According to the agency, the operational files mentioned iretligs are exemgtom
disclosureunder theNational Security Act Id.1® Given thatthe underlying organizational
documens include“some of the [CIA]'s most sensitive information,” thgency’s declarant
avers that the disclosure of the redacted categbmesld reveal eeas of operational interest
the [CIA], which in turn would reveal protected intelligence soussetmethods. Id.

The plaintiffasks the Court to reject this interpretation of the National Sgrtt
whichit portrays as a claim thatbecause operational files are excluded from FOIA, anything
referencing them (even in broadtegoris) is exempt” from disclosur®|.’s 445 Reply at 12,
but this characterization plainly overstates the agency’s basis fotitlitisoMings. Rather,of the

twenty-nine slides describing the agency’s handling of FOIA requests imipficaperational

15 The agency initially indicated that certain material in documents*2land *5 was withheld under the
CIA Act “to protect the names of Cléffices containedn the training materials, which would discldle functions
of the personnel in those officesSuppl. Lutz Decl. T 19. In its final, revissughnindex, however, the agency
indicates that the “CIA Act was marked in error for this infornmaticCombinedvaughnindex at33-34.

16 The CIAprovides no citatiorhutthe agency apparently intends to refer to 50 U.S.C. § 3141, which
authorizes the CIA to exempt its “operational files” from seambiew, publication or disclosure under FOIA. 50
U.S.C. 83141(a) The statute defines “operational files” to include: “(1) filethef National Clandestine Service
which document the conduct of foreign intelligence or counteligtelce operations or intelligence or security
liaison arrangements or informati@xchanges with foreign governments or their intelligence origesarvices;

(2) files of the Directorate for Science and Technology which documentehiesiby which foreign intelligence or
counterintelligence is collected through scientific and technictdregs and (3) files of the Office of Personnel
Security which document investigations conducted to determine thabiBujitof potential foreign intelligence or
counterintelligence sources; except that files which are the soletoepagidissermated intelligence are not
operational files.”ld. § 3141(b).
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files, the agency has invoked the National Security Act to redact content agp@aamly four
slides. Pl.’s 445 Reply, Ex. TOn three of these slides, theesagy has withheld all material
other than the headings, which each réddategories of Designated Operational Files of the
[Agency Directorate].”Id. at 14-16.17 On the fourth, the agency has redacted a single bullet,
which appears under the heading “Scope of the Operational Files Eomrnpd. at 17. As
before, one could plausibly conclude that the information set dbege redacted slides, which
presumably describes the kinds of operational files protected tnadBiational Security Act,
may beindicative of certain methods by which thgency collects intelligencelhough
describing such files in categorical terms likely providesdessreteinformation regarding the
nature and content of the filasjs plausiblethateven theseategoricadescriptions would
provide some insight into their content and asd, by extension, the CIA’s intelligence
gathering methods

Finally, the plaintiff'schallenge to thagency'swithholdings inDocuments CIA:3,
CIA-*5 is similarlylacking As before, the agency redacted from these documents information
pertaining to “methods employed by the Agency to safeguard against thbarm@aa disclosure
of sensitive national security information in the course of nedipg to FOIA requests.” Suppl.
Lutz Decl. 1 19.According to the agency’s Supplemenfaughnindex, the material redacted in
Document CIA*3 includes “two references to FOIA processing practices whichdveweal
intelligence methods,” while the information withheld in Docat@lA-*5 “reveal[s] means
used to protect intelligence sources and metho@srhbinedvaughnindex at 34.The plaintiff

contends that these asserted justificationstleKlevel of specificity necessary to warrant

o These redactions are marked as withheld pursuant to the CIA Adiebaiéncy has clarified that this
material was in fact withheld under the National Security Act. Combifaedhnindexat 34.
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summary judgment,andtherefore requesgmmary judymentin its favoron these
withholdings. Pl.’s 445 Reply at 12.

Again, the agencys asserted basis for its redactionthiese two documents ameta
model of precisionwhich likely stems from the challenging task of sufficiently deswgithe
agency’sreason for withholdinghis informationwithout jeopardizing the very interest subject to
protection by the FOIA exemption. Nonetheless, the agency’s priomaxjola forits decision
to redactsubstantially similar material from documemsluded in its initial productiorsee
Suppl. Lutz Declf 12, helg elucidate its otherwise brief account of its redactions in Documents
CIA-*3 andCIA-*5. Like the redactions described above, these more recent redactions reflect
the agency’s concern that revealing the means by which it protectfiedtagdgormation may
“expose intelligence sources and methods.” As previously notedone couldplausibly
conclude that the limited redactions in these documents reflect aajtodffort to avoid
disclosure of sufficient information to identify otherwise texaed intelligence methods. For
this reason, summary judgment is granted tdQ#ewith respect to its withholdings under the
National Security Act in Documents G, *3, and*5.

* * *

To recapitulatewhile rejectingits withholdings under the CIA Act in Counts Two and
Seven of NSC 443he Courtgrants summary jugmentto the CIA as tats withholdings under
FOIA Exemption 3 anthe National Security Act i€ounts OneTwo and Sevenf NSC 445.

2. Exemption 5-Deliberative ProcesPrivilege

In addition to challenging the CIA’s withholdings under FOIA Exemp8othe plaintiff

challenges)umerouswithholdingsby the CIA, DIA,DOJ,and ODNI undeFOIA Exemption 5

See generallombinedvaughnindex. To support each of these withholdings, the deferglant
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invoked one or both of the two common law privilegabe deliberative procegsivilegeand

the attorney/client privilegeSee id. The defendants’ shholdings under each privilegee

addressederiatimbelow, beginning irthis section witlthe deliberative process privilege
a) Legal Standard

Intended to protect “open and frank discussion” among governmegititsffio enhance
the quality of agency decisiond,S.Dep't of Interior v. Klanath Water Users Protective
Assn, 532 U.S. 19 (2001) the deliberative process privilege “protédiscuments reflecting
advisory opinions, recommendations and deliberations comprisingfagrocess by which
governmental decisions and policies are formulatddving v.U.S.Dep't of Def, 550 F.3d 32,
38 (D.C. Cir. 2008jquotingKlamath Water532 U.S.at 8 (2001). “To qualify for the
deliberative process privilege, an iragencyjcommunication]must be both gg-decisional and
deliberative.” Abtew v. U.S. Dépof Homeland Sec808 F.3d 895, 898 (D.C. Cir. 201(®)ting
Coastal States Gas Corp.W.S. Dep'tof Erergy,617 F.2d 854, 866 (D.Cir. 1980));Whitaker
v.U.S.Dep’'tof State 2016 U.S. App. LEXIS 108@&t *3—4 (D.C. Cir. Jan. 21, 201per
curiam)(internal quotations and citation omittgtiy o fall under the privileges penumbra,
documentsnust beboth predecisional and deliberativg.

In general, adocument is predecisional if it wgsrepared in order to assist an agency
decisionmaker in arriving at his decisiorgther than to support a decision already made.”
Petroleum Info. Corp. v. U.Dep't of Interior, 976 F.2d 1429, 1434 (D.C. Cir. 1998)uoting
Renegotiation Bd. v. Grumman Aircrad21 U.S. 168, 1841975); see alsd_eopold v.CIA, 89
F. Supp. 3d 12, 19 (D.D.C. 201&juotingPetroleum Info. Corp976 F.2d at 1434 While the
D.C. Circuit has observed that the “term ‘deliberative’ does not add tdgalof substance to

the term ‘predecisional,” Nat'l Sec. Archive \CIA, 752 F.3d 460, 463 (D.C. Cir. 201&jting
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Access Reports W.S.Dep’'t of Justice 926 F.2d 1192, 1195 (D.C. Cir. 1991), “deliberative’ in
this context means, in essence, that the communication is intentsedlitate or assist
development ofthe agency’dinal position on the relevant issuegl. (citing Russell vlU.S.Dep't
of the Air Force 682 F.2d 1045, 1048 (D.C. Cir. 1982)

“[U] nlike other exemptions where thgencydeclaration an&/aughnindex may be read
in conjunction to provide an adequate justification for applicaticancgxemption to a class or
category of records$p sustain its burden of showing that records were properly withheé&t und
Exemption 5, an agency must provide in its declaratiorvaugjhnindexprecisely tailored
explanations for each withheld record at issud3C Il 960 F. Supp. 2d at 18&urther the
deliberative process privilege doakts not protect documents in their entirety; if the
government can segregate and disclosepravileged factual information within a document, it
must” Loving 550 F.3d at 38 (citingrmy Times Pulyy Co. v.U.S.Dep't of Air Force,998
F.2d 1067, 1071 (D.CCir. 1993).

b) CIA (NSC 445Counts One, Two, Three, and Seven

In NSC Il summary judgment was denied to the CIA on each of its delibefatroess
withholdings under Exemption With the Courtholdingthat the agncy failed in all instances
meet its burden of demonstrating thathheld material wadoth predecisional and deliberative
NSC I 960 F. Supp. 2d at 1891. Nonethelessyefore ordering further disclosuytde Court
permitted theCIA to supplement its prior submiss®im order to demonstrate that @¢sallenge
withholdings are exempt from disclosure unther deliberative process privilegéd. at 190.
Having filed a supplement&aughnindex, as well as additional accompanying deal@ns,the
agencynow renews its request for summary judgment as to each of its delibgratisess

withholdings.
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In response, the plaintiff continues to challenge “a small fnatabthe CIA’s
deliberativeprocess withholdings, Pl.’s 445 Opp’n &, 3pread across eightgven separate
agency records produced in connection with four FOIA requestesponding to NSC 445
CountsOne, Two, Three, and Seve@ombined Vaughn Index 49-33!% According to the
agency, each of these records are “processing documents associated witbdtedssr
submitted by other parti€sDefs.” Mem. at 23; 2014 Lutz Decl. § 2@ hus, in order to explain
both thenature of the decisiemaking authoritywesked in the individualsssuingthe disputed
documents, as well dse positions in the chain of command of the partiegedeedocuments,
the agency’s declarahtais expandedpon the agency'’s prior submissions to provide a more
thorough description of hotihe CIA processes FOIA requests. 2014 Lutz Decl.  26.

(1) CIA FOIA Response Process

In broad strokeghe agency’s declarant explains ttia CIA’s FOIA responsprocess is
coordinated by the agency’s Public Information Programs Divisioi? PP, which receives
FOIA requests and delegates processing duties within PIPD and, as netessther divisions
within the agency.ld. 11 2729 (explaining that “simple” requests are processed entirely by
PIPD, while “complex” requests are tasked to the InformmaReview Officer (“IRO”) of one or
more agency directorateyVhenrequess areprocessed initially banotheragency directorate,
that directorate’s IRO oversees searches conducted by retdfieed withinthedirectorate.|Id.
1 28. As the agency’ceclarantpreviously indicated, “[bJecause CIA’s records systems are
decentralized and compartmented, each component must . . . devise its cWwistsatagy,

which includes identifying which of its records systems tockeas well as what search tools,

18 Beyond these individual challenges, in its initial opposition, thm{lf “invite[d] the Court to require
more detailed explanations for fdeliberativeprocesswithholdingssua sponté Pl.’s 445 Opp’n at 22d. at 22
n.21. To the extat that this request was not mooted by the parties’ subsecegutiations, the Court declines the
invitation to require the CIA to produce additional material to suppithtioldings no longer in dispute.
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indices and terms to employ.” Decl. Martha M. Luseft. 26, 2012) (“2012 Lutz Decl.)13
NSC 445 ECF No. 29.

Due to the “nature of a particular records system, or the search to@ssimoiterms
employed, [these initial searches] may locate many documentarthnot responsive to the
request.”Id. T 14. As such, directorate IROs are responsibleraking“initial
determinatiofs] as to whether each record is responsive” to a given seqgunel reviewing
responsive documents fproposed redactions and withholding®14 Lutz Declf28-29
Often after consultation with other directorate IROs, each IRO “sengseliminary
assessmefjt to PIPD through the agency’s CADRE systeld. § 29.

Thereatfter, ecording to theleclarantPIPD’s Information and Privacy Coordinatmd
her staff areesponsike for evaluating the sufficien@nd propriety of the agency’s response, as
well as ensuring consistency of amgponse across agenayisions and individual FOIA
requests.ld. § 29. This typically involves “incorporat[ingll of [the IROs’] recommendations
regarding exemption, segregation, redaction and releasecamdijicfing] a review, from a
corporate perspecty on behalf of the entire CIA.2012 Lutz Decl.  16. During such a
review, ‘additional information may be withheld in orderprotect overall CIA equities.1d.
Finally, after PIPD officials completdis overarchingeview, a “record copy of each document
is thenfinalized and produced to the requestdd. Thus, in the agency’s viewthe
Information and Privacy Coordinator and her staff make the dieeisions on behalf of the
[CIA]” regarding the agency’s response to any particular req8esgipl Lutz Decl 13 & n.7.

As a resultthe CIA argues thaall of its challenged withholdings in these materials
representpre-decisional discussiorgetailing whether certain exemption claims are supportable

and preliminaryecommendations as to how to handlerduest that preceded the Agency’s
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final determination.”2014 Lutz Decl. § 30. More specifically, the agency’s declarant explains
that the withheld “communications discussponsiveness of certain records, contain questions
regarding the scope of a requestdbr consider whether the existence of certain information
can be acknowledged in connection with a request for a certain subject matigp.”LGtz.

Decl. 13 According to the agency, disclosure of these -geeisional communications would
inhibit frank discussions between” agency employees tasked witkgsing and responding
FOIA requestsegarding “how to interpret specific requests, tailor searchet®gbigensitive
information, apply exemptions, respond to inquiries from dogiester, and estimate and asses
appropriate fees.” Defs.” Mem. at-2Z6(quoting 2014 Lutz Decl. § 29)Along similar lines

the agency asserts the deliberative process priviteggthhold “raw” search results, which the
agency'’s declarant describes as “an interim stage in the process ofiegpto a particular

FOIA request. 2014 Lutz Decl.  30.

Having more thoroughly explained the nature of its FOIA response grtizesgency
argues that it has met its burden of demonstrating that each of thesaghtydocuments
arising from this process were properly withheld under the delibegatdeess privilege. Defs.’
Mem. at 25.1n response, the plaintifgainsuggests it the agency’s broad withholding of
these materials issimply indefensible and cannot be endorsed by the Court.” Pl.’s ggh @t
22. With this in mind, the agencyisasedor withholding both preliminaryFOIA search results
and subsequent intagerty communications regarding pending FOIA requastsddressed in
turn.

(2) Preliminary Search Terms and Results
First, the plaintiffargues that the agency has improperly withleith thetermsused by

CIA personneld conduct preliminargearcles as wellas theresultsof thesepreliminary
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searchesn response tthe particular FOlArequestst issudn NSC 445 Count®ne, Two, and
Three Id. at 22-24. The plaintiffasserts that these materials eategoricallyexcludedfrom
protection by the deliberative process privilege on the groundh¢itaerthe termsor results of
a particular searchnay beproperly construed gee-decisionabnddeliberative undethis
Circuit’s precedent.ld.

As to search termshe plaintiff observes that agencies are generally required to identify
the terms used to identify potentially responsive records in ayairhonstrate the adequacy of
their searches before a reviewing coud. at 23. Thus, because the final set of search terms are
usuallydisclosed in any subsequent litigaticmallenging the agency’s respondee plaintiff
posits that this information is not properly subject to Exémnps, id., which exempts from
disclosure internal agency materidiat “would not be availablby law to a party other thaan
agencyin litigation with the agency,” 5 U.S.C. § 552(b)#)Along similar lines, according to
the plaintiff preliminary searchesultsare”purely factual information,” such thagven if
someone does review the search results and then decides to perform a seconthatearere
fact does not transform the results of the first searchdliberations’ Pl.’s 445 Opp’n at 24
(emphasis in originaf®

While the agency’s initial submissions in connection with the presetibns werdess
thanprecise the agency responds bynphasizinghat the challenged withholdie@t issue here

include only“search terms and search results fon@liminary searches.”Defs.” Reply Supp.

19 Specifically, NSC challenges the agenayéision to withhold search terms in Documents-ClA22, 39
40, 42, 46, 53, 74, 16002, 104, 107, 11113, 116, 121, 123, 129, 131, 163, 168, 186, 219, 252, andBA.
445 Opp’n at 22 & n.23.

20 These challenged redactions appear in DocumentsbCVA9, 11, 12, 223, 27, 3031, 36, 3942, 4547,
53, 73, 8290, 92, 94, 106105, 108, 110114, 116, 118, 121, 123, 129, 131, 151,, 163,168, 183184, 190, 191,
202, 218223, 226227, 23233, 236, 252, 255, 259, 280, 289, 321, 322, 323, addRA3s 445 Opp’n at 24 &
n.25.
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Mot. Summ. J. & Opp’n Pl.’s Croddot. Summ. J(“Defs.” 445 Repl§) at 9 NSC 445 ECF No.
77 (emphasis addef3ee alsd’l.’s 445 Opp’n at 24 n.25 (compiling instances in which the CIA
“appears to have redactpekeliminarysearch results(emphasis addel) Theagencyexplains
that these preliminary searches are usagliidethe agency’ subsequerdeliberations regarding
its final response to a particular FOIA request, wittial searches informing the agency’s later
decisionas tohowto identifyall responsive records, agll as the agency’s decision, in
appropriate cases, to issueadernative responga lieu of producing responsive documents.
Defs.” 445 Rephat 10. In this sense, the agency suggests that the details of its se#alhes
werea key component dhe internal agency deliberations regarding howr&dt an appropriate
response to the FOIA requests for whiké plaintiffseeks processing informatiohleither
party’'s argument on this front is supported with relevant casentamhas the Court itdel
identified anycaseon point addressing the application of Exemption 5 td-tBEA search
process itself.Nonethelessjpon a review of the authority in this Circuit, the Caatcludes
that the search materials withheld by the ClArart aghe plaintiffcontendscategorically
excluded from protection under theldberative process privilege.

As previously noted, material withheld undke deliberative process privilegeust be
both predecisional and deliberatividat’l Inst. of Military dusticev. U.S. Dep’t of Def512 F.3d
677,680 n.4(D.C. Cir.2008) see alsdn re Sealed Casd 21 F.3d 729, 737 (D.C. Cir. 1997).
Here,both the search terms and results of the agency’s preliminary searcmnection with
the relevant FOIA requesis easily characterized as predecisiornatcording to the agency’s
declarant, preliminary searches are used to “conduct background research wulam@ric
before performing the searches for responsive records,” and are usedrio tidoAgencis

[final] responses.”Supp. Lutz. Declf 13 Thus, both the search terms and the results stemming
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from these initial searches are used to guide the agency’s later responaetitaapFOIA
request andenerallycannot be said to “support a decisaready made.Petroleum Info.
Corp.,976 F.2d at 1434Moreover despiteits suggestion that the agencyisal search terms
are ‘alwaysreleased in litigation,” Pl.’s 445 Opp’n at B&mphasis in originalNSC offers no
support for the proposition that search terms used in the aggmelfiainary searches to further
refine itssubsequent efforts to identifgsponsie documents are so disclosed.

By the same tokerthe plaintiffsuggests that, where PIPD task®ther directorate with
processing a FOIA request, any records reflecting the assigned direstogapeinses that are
accepted and approved by PIPD without further modification would ‘itedfitynot qualify for
protection under the deliberative procpssilege Pl.’s 445 Reply at3-14. In fact, however,
the D.C. Circuit has made clear that, in order for a recommendation lapte@dhy an agency
decisionmaker to be subject to disclosure under FOIA, “it must be evident ligatetisoning in
the eport is adopted by the agencyitaseasoning, even when the agency’s decision agrees with
the conclusion of a report. Elec. Frontier Found.739 F.3d at 10 (quotingenegotiation Bd.
421 U.S. at 184) (internal alterations omittetere the plaintff offers no indication that the
PIPD, in agreeing with the conclusion of an individual directonatends to adopt theeasoning
of that directorate in choosing to release or withhold a particular dotumeisuchthe
plaintiff offers no support fathe proposition that search results produced withoutdurth
alteration to a FOIA requesteannot be said to ljgredecisional.

Similarly, the D.C. Circuit has emphasized that the court’s inquiry regardiegher
material is “deliberative,” and therefore exempt urieleemption5, begins with an examination
of “the context in which the materials are usedétroleum Info. Corp.976 F.2cat 1434

(internal quotatiommarks and citations omitted). Thus, whilee D.C. Circuit hasbserved that
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disputesegarding a particular withholdingan ‘often be resolved by the simple test that factual
material must be disclosed but advice and recommemsatnay be withheltd Wolfe v. Dep’t of
Health & Human Servs839 F.2d 768, 774 (D.C. Cir. 198&jt(hg Mead Data Cent., Inc. v.

U.S. Dept of Air Force 566 F.2d 242, 256 (D.C. Cir. 197,/9he Circuit has longecognized
that“[iln some circumstancesyen materialhat could be characterized &sctual would so
expose the deliberative process that it must be covered by the givildgc. Frontier Found.
739 F.3d at 18quotingWolfe,839 F.2d 768 see alsdn re Sealed Casd 21 F.3d 729, 737
(D.C.Cir. 1997) (“The deliberative process privilege does not shieldnaterial that is purely
factual, unless the material is so inextricably intertwineth Wie deliberative sections of
documents that its disclosure would inevitably reveal thergovents deliberations.”)

In this regardthe plaintiff's efforts to cast the soughtter search terms and results as
“purely factual information” are unavailingAs explained above, the CIA’s declarant has
broadly explained the method by which thermrgy responds to FOIA requests, including the
PIPD’s role in tasking directorate IROs with overseeing complexestg, as well as the role of
preliminary searches in informing the agency'’s firesponses to requesie 2014 Lutz Decl.

19 2730. In large measure, this additional information outlining this@ge/ide process
addresses the concerns raiseN$C llregarding the “function and significance” of a particular
document in the FOIA responpeocess, as well as the “nature of the decismaking authority”
vested in agency personnel in various divisions responsibledoegsing incoming requests.
NSC Il 960 F. Supp. 2d 489 Thus, for example, while the agency’s initial submissions left
unanswered a number of questions regarding the genesis and fungtiehmihary search
results,see NSC 1960 F. Supp. 2d at 190, the agency’s supplemental declarations provide

meaningful insight into the use of preliminary searches to gh@adeny’s final response to a
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particular requesseeSupp. Lutz. Declf 13 Likewise, while the agency’s initial descriptions
did not specifywhether particular CIA officials maintained authority spprove withholding
decisions, scopef-search decisiongr other decisions about hdw process” a particular FOIA
requestNSC Il 960 F. Supp. 2dt 190, the agency has since clarified its positiondhbtthe
PIPD Coordinator and her staffrifake the final decisions on behalf of the Agénegarding the
agency’s response to any particular request, Supypz Decl. § 13 & n.7.

Moreover, & set out in the agency’s declarations,itiiermationthe plaintiffseekds at
the heart of th€IA’s deliberations regarding how to complytiwvits obligationsn repponding
to FOIA request# a context where, due to the nature of the agency’s mission, natemuaity
interests may be implicated\s the agency’s declarant explaimstial search resultprompt
internal communicationgegarding the scope of a givE®IA request, whether particular records
are responsive, and whether the agency may acknowledge the existence o$etlespansive
records.ld. 13 In this light, evealingthe initial search terms and results used by the agency
to guide its subsequent efforts to respond to a particular FOIA tegagexpose a central
element of the agency’s deliberations in determining how to fateany final responseévost
notably, @ the agency points out, preliminary searches generally dictate whnetlagrency
must neither confirm nor deny the existenéeesponsive document. Defs.’ 445 Replyat

In sum records reflecting the agency’s preliminary searches areategorially
excluded from protection under theliberative process privilegendare instead, properly
withheld as deliberative under ExemptianAccordWhitaker 2016 U.S. App. LEXIS 1086, at
*4 (summary affirmance of CIA deliberathmwocess withholding badg on the agency’s
characterizatioof withheld documents aspredecisional deliberations PgIA] personnel

regarding the nature of information retrieved, the scope of legai@ians, the application of
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exemptions to particular material, or making moaoendations related to final Agency
determination$). Accordingly, becaus¢he plaintiffasserts no other ground for objecting to the
agency’s withholdingdrom which theagency segregated and releaakdonexempt factual
information, 2014 Lutz Decl. 1 31, summary judgment is granted to the i@\ iessredactionof
preliminary search terms and results in each of the documentdigteabove suprann.17, 18.
(3) Remaining Deliberative Process Withhotlings

Beyondits categorical objectionshe plaintiffcontends that the agency’s justifications in
support ofdeliberativeprocess withholdings ifour documentsre “simply too bare and too
conclusory to survive any level of scrutiny.” Pl.’s 445 Opp’n at2®4 Specifically,the
plaintiff challenges the CIA’s withholdings in Documents €340, 341,342 and 351 which
stem from a FOIA request addressed in NSC 445 Coeven?!

First, the“matched set” of documents numbex@kh-340, 341, and 342 aredn
described aa “Draft FOIA Internal Business ProcedureCombinedvaughnindex at 32.For
each document, the defendantsughnindexincludesidenticallanguage explaininthe
agency’s deliberativprocess withholding:The deliberative procegsrivilege of Exemption
(b)(5) was asserted to protect t@ire document as it is a pdecisional draft. 1d. In a
supplemental declaratiorhd CIA’s declarant further explains that these documents were each
withheld in full “on the basis that theyeadraft documents that show deliberative

communications- which do not reflect final Agency decisions.” Sugdptz Decl. 16 & n.8.

21 The plaintiff initially challenged the agency’s decision to withhold Docus€1A-55 and CIA324
pursuant to the deliberative process privilege. Pl.’s 445 Opp’n at 24. Dkxtonent CIAS5, the agency invoked
the atorneyclient privilege to withhold this document, “which consists of legal advideahs solicited by an
Agency component and information provided by the componenttimefiance of that advice,” in full. Combined
Vaughnindex at 22see alsd&uppl. Luz Decl. § 17. Since the plaintiff appears to have waived its chalterthe
agency’'s withholding on this alternative grousdeCombinedvVaughnindex at 22, its challenge to the agency’s
deliberativeprocess withholding is denied, as moot. Likewimsgause Document Ci324 is not included in the
parties’ final, combine®/aughnindex,see generallfCombinedvaughnindex, summary judgment is granted to the
CIA as to its withholdings in this document, as conceded.
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The plaintiffobjects tahe agency’sbald assertiontegarding the exempt statokthese
documentswhich the plaintf characterizes aglying onthe “mere designation of [these]
document[s] as” drafts. Pl.’s 445 Opp’n at 26.support, the plaintiff correctly notes that the
D.C. Circuithas“foreclose[d] the . . . argument thany document identified as @raft is per se
exempt” under Exemption 5Arthur Andersen & Co. v. IR879 F.2d 254, 257 (D.C. Cir. 1982)
(citing Coastal States617 F.2dat 866). Thus the D.C. Circuit clarified that, “[egn if a
document is &draft of what will become a finalocument, the court must also ascertain
‘whether the document is deliberative in naturéd’ at 25758 (quotingCoastal State617
F.2dat866). In this sense, the Circuit recognized that the deliberative process exe maty
not be used to shieldkedy of “working law” within an agen¢yd., but protectshose
“communications which are themselves deliberative in nature, [as wall esinmunications
which, if revealed, would expose to public view thélazative process of an agencRRussell
682 F.2dat 1048 (pholding withholding of draft manuscript of official Air Forcecaant of the
use of Agent Orange during the Vietham Wage also Dudman Commc’ns CorpWS.Dep’t
of Air Force 815 F.2d 1565, 156@®.C. Cir. 1987)explaining that disclosure of editorial
judgments—for example, decisions to insert or delete material or to change & dioafts or
emphasis-would stifle . . .creative thinkingand candid exchange of id8asWith drafts thus
neither categorically included, nor categally excluded, from deliberativprocess protection,
Judges o thisCourthave repeatedhheldthat draftsmay be withheld undééxemption Snvhere
the withholding agency carries termalburden of demonstrating that withheld materals
bothpredecsionalanddeliberative SeeCompetitive Enter. Inst. v. Office of Sci. & Tech. Policy
No. 14CV-01806 (APM), 2016 WL 54446&t *5-7 (D.D.C. Feb. 10, 2016jnodified No. 14

CV-01806 (APM), 2016 WL 2642961 (D.D.C. May 9, 201{&)llecting cases).
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Here,the agencys formulaicdescriptios of thewithheld drafts provideeelatively little
informationto support its decision to withhold these documentkeir entirety For example,
the CIA does not identify or otherwise descriie agency officiad who authored oedited these
materials, much less the decisioaking authority vested in these individuals. Moreover, while
the agency need not identify a speciif@al document to demonstrasedraft’spredecisional
nature,seeNat | Sec. Archive752 F.3d at 463he agency provides no description of the
deliberative process in which these drafts were involved aoteelayed by the documents in
that processinsteadthe CIA’s bare assertion that the documents “show deliberative
communications- which do not reflect final Agency decisions” lends sameglence to the
plaintiff's suggestion that the agency seeks to withhold theseriadatsolely on the Ilsés of
their status as drafts.

Nonetheless, while thelative paucity of information providday the CIA makes this a
close case, the Court is ultimately persuaded that the agereypassdy—met its burden of
demonstrating that the agency properly invoked Exemption 5 in vdtinigothese materials.
Beyond simply labeling the withheld documentsdrsifts,” the agency has explained that each
document is a “prelecisional draft,Combinedvaughnindex at32, which includes
“deliberative communications” that do not reflect a final agency decwsi@olicy, Suppl Lutz
Decl. 116 & n.8. Without quésn, the Court’s consideration of these withholdings would have
been assisted by a more thoroegplanation of the deliberative process giving rise to these
drafts, as well as the function these drafts played in that prodesgthelesshe agency’s
unrefuted submissions make clear that the withheld materials refgéskaft versions of

internal agency procedures that preceded the adagdtemy final agency policyld. Consisteh
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with their preliminarynature, these drafts reflect the inputagéncy personnehvolved in the
drafting and editing processd.

While the agency fails to identify these individuals, the D.i@&u@ has clarified that the
chilling risk associatd with disclosure of pdecisional drafts “arises from disclosure ttie
[agency] as an institution made changes in a draft at somegmntfrom disclosure that
particular [agency] employees at particular stages in the editorial proeeg&ssuch changes.”
Dudman Commc’ns Corp815 F.2d at 1569Moreover,the CIA’srepresentations in support of
its decision to withhold these documents is broadly consistidmtammguage recently deemed
sufficient to support the agerisyassertion of the deliberative process privile§eeWhitaker
2016 U.S. App. LEXIS 1086, at *40werall, though the agency’s bare justification of its
decision to withhold these documents gives the Court some pause, tog lagemet itslrden
of demonstrating that the withheld drafts preceded the adoption dhahggency policy and
were “intended to facilitate or assist development of the agencylgbisdion” regarding its
internal FOIA processing procedurdsat’l Sec. Archive752 F.3d at63. Furtherthe agency’s
declarant avers that, in all instances, segredabteal material not $iject to exemption or
otherwise inextricably intertwined with deliberative communicatiovas produced to the
plaintiff. 2014 Lutz Decl. § 31With this in mind the agency has met its burden of
demonstrating that the draft documents it seeks to wittdrelgproperly exempt from disclosure
under the deliberative process privilege.

As suchthe agency’s request feummary judgmerdas to its withholding, in full, of
Documents CIA340, 341, and 348 granted For the same reason, t6&A’s request for

summary judgment as to #gthholding of Document CIA51, which the agency describes
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simply as a “[d]raft outline discussing FOIA fees and fee waiveosit@ining discussion of the
predecisional intreagency deliberations preceding final dé&mn,” is alsogranted
C) DIA (NSC 445Count Five)

In addition to contesting the CIA’s deliberatipeocess withholdingghe plaintiff
continues to contest various withholdings by DIA under Exemption Shendeliberave
process privilege. Pl’s 445 @m at 30, 32.The challenged withholdinggemfrom a FOIA
request submitted to DIA in 200&hich underlies NSC 445 Count FivBISC 445FAC 1 45
46; Combinedvaughnindex at35—36.

In NSC I DIA wascautioned that failing entirely to submiVaughnindex and, as a
result, providing only “generic summaries of the documents withHhwithe agency was
insufficient to supporits invocation of the deliberative process privilege under Exemption 5.
960 F. Supp. 2d at 1992. Again seeking summary judgmethe agency has augmenttsd i
prior submissions to include tvaupplemental declaratisnas well as Vaughnindex providing
additional factual information regarding each withholdiggeSec. Supp. Decl. Alesia Y.
Williams (Feb. 28, 2014) Sec.Williams Decl.”), NSC 445 ECF N69-4 Def. DIA Supp.
Vaughnindex NSC 445 ECF No. 58; Third Supp. Decl. Alesia Y. Williams (Oct. 7, 2014)
(“Third Williams Decl.”), NSC 445 ECF No. 7Z. Despite this additional information supplied
by the agencyNSC coninues to disputéhe DIA’ s deliberativeprocess withholdings in nine
documentsDIA-22, 116, 127, 251, 257, 261, 423, 424d428. Combined&/aughnindex at
34-36.

According to DIA, these recordgenerally include memoranda reflectingtérnal
discussions between agencies that were responsible for processingAhei@ists and

administrative appeal of several professional FOIA reguest Third Williams Decl.  3.As
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explained by the agency’s declarant, where a FQIMDR request implicates the interests of
more than one federal intelligence agency, the process of coordinagisigoamseis complex

and usually involves the exchange of memoranda that communicate amdpim one agency
to another about the handling of a particular document or series of éoisuirid. | 3. For
example, a referring agency may recommend asserting an exemptgopdudicular reason, with
the receiving agency responding to either agree with the recommendatiopasgan
alternative responsdd. To wit, seven of the nine disputed documents are memoranda between
the DIA FOIA Office and other federal agencies regarding effortedodmate responses to
particularFOIA or MDRrequestsid. 11 3, 7 (Documents DIR2, 116, 251, 257, 261, 423, and
428), with one of the remaining documents (Document {324) beingan attachment to one of
these memorandum that includes an inventory of “specifiamew@ndations for withholding and
follow-on referrals to additional agencie&’ § 7. Finally, Document DIA127 is an internal
spreadsheet with annotations from unidentified DIA FOIA Offiderds and advising
attorneys regarding the office’s response to a particular FOIA requesh wbtludes
“annotations deliberating the withholding certain information prsuant to the FOIA
exemptions.”ld.

With these additional submissigribe DIA has adequately described both the nature of
the deliberative process giving rise to the disputed documents, as tlfasction and
significance of these documents iatlprocess. Indeed, the int@Egency process described by
the DIA’s declarant bears some similarity to the wagency FOIA processing predure
employed within the CIA.Compare2014 Lutz Decl. 1 2730, with Third Williams Decl. 1 3
(each describing a process under which an office with primary respapsdrilresponding to a

particular FOIA request solicits the assistance of other offices with diect access to and
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interest in relevant agency record3hus, for exampleDocument DIA22 is described as
consisting of two separate referral memorandscdissing a FOIA case,” including an original
“request for coordination and specific instructions on how to reBdosm DIA and a
subsequent response pidig “specific instructions on theleaseof the information and the
connection betweertte] particular FOIA request and other requests from the same m¥duest
Third Williams Decl. 17; Combinedvaughnindex at 35.Coupled with the agency’s
declaraions, this information demonstrates that the materials wihthyethe agency are
emblematic of the “ge-andtake of the consultative procé$s which intelligence agencies
work together to respond to FOIA and MD&juests.Coastal State617 F.2cat 866.

Likewise, the information provided by the agency demonstrhgeddgree to which the
release of these materials may chill these interagency deliberaongxamplethe agency’s
declaraninotes thatin certain instanceya] referring agency masequest, for various reasons
related to national security, that a receiving agency process [a @itiegbrd for release under
the FOIA without any attribution to or acknowledgment of the refgrentity or the
coordination to reach a final deterntiioa.” Third Williams Decl. 4. As the declarant
explains, the decision whether to attribtiteprocessing of a document to a particular
intelligenceagencyis itself often subject to debate amotig interested agenciedd. The
release of these discussions, the declarant aweysld potentially chill the deliberations
between agencies at least with respect to document processing and the gliesincy
attribution” and‘could make it more likely that agencies would hate such extenss
deliberations in the future.id. [ 4 7.

In light of thesaepresentationghe agency has put forward persva evidence thahe

interag@cy communications contained in these withheld documents are bd#cisienal and
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deliberaive such that their public disclosure may stifle candid comnatinic among interested
agency officials.AccordWhitaker 2016 U.S. App. LEXIS 1086, at *&inally, while “some
portions of some sentences could be segregated for release withgutanhe deliberative
process,the agency’s declarant avers th#ti§ small amount of information provides . . . no
intelligible insight into these documents.” Third Williams Ded. fConsequentlysummary
judgment iggrantedio DIA asto its Exemption Svithholdings under the deliberative process
privilege 22

d) ODNI (NSC 445Count Six)

The plaintiffalsoopposes the entry of summary judgmenttfi@ODNI based orits
assertion of the deliberative process privileggistify two redactions iagency recorsl
produced to the plaintiff Pl.’s 445 Opp’n at 3Zombinedvaughnindex at 373

The ODNI has not provided Vaughnindex,instead asking th€ourt to rely entirely
uponits declaratios in assessing the validity of the challenged redactibmgeneral, the
agency'’s declarant explains that the material withheld from the dggmwogluction “includes
information contained within intemgency and intragency emails that discuss the proper
handling of particular FOIA requests; the responsiveness ofrtddauments; policies; and
advice on best courses of actiorbecl. of Jennifer L. Hudson (“Hudson Decl(Peb. 27, 2014)

1 22 NSC 445 ECF No. 58. The agency’s declarant asserts that thesedpogsional

22 Having concluded that the agencgyrwithhold these documents, in full, pursuant to the deliberative
process privilege, the Court does not consider the plainttifdlenge to the agency's decision, in the adtiéve, to
withhold Document DIA127 under the attornaglient privilege. SeeCombinedvaughnindex at 35.

23 The challenged withholdings stem frafrOIA request submitted to ODNI in 2009, which undsei&C

445 Count 6. NSC 445 FAC 194®%. Although the finaMaughnindex lists three challenged withholdings, two of
the challenged redactions are materially identiG&ePl.’s 445 Opp’n at 32. Consequently, only two redactions are
at issue, found on pages five and twenty of the ODNI’s final producSeeDecl. ofJennifer L. Hudson (Feb. 27,
2014) Ex. A at 5,NSC 445ECF No. 597;id., Ex. B at 20NSC 445 ECF No. 58. Page numbers refer to the
handwritten pagination at the lower right corner of each page of the @hNment at issue.
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discussions among ODNI employees [incluge$sible approaches to take with respect to the
particular FOIArequestscandid internal ODNI discussions, and exchanges of opinion among
ODNI and CIA staff regarding these issues; and recommendatioastiors.” Id. § 26. Thus,
according to the agency, “[ijn each instance, the officials who wrateeaeived the . . .
material that was redacted were in a position to provide recommendattbesuttmate
decisionmaker regarding how ODNI should respond to particular FOIA requelstsy'27.

Unlike those offered by the CIA and D)Ahe ODNI’s submissionis support of its
request for summanudgmentprovidemore than sufficienihformation regarding the agency’s
basis for asserting the deliberative process privil&pecifically, @ragraph 28(a)f the
ODNI’s declaration, which refers tbé first challenged withholdingtates

Page 5-5/13/08 email from ODNI/IMD to ODNI/OLA-one sentence providing

analysis regarding how another U.S. Government agency plans togpacE€dA

request and how that agency’s actions might affect ODNI’s obligatinoder FOIA

was redacted based on the deliberative process privilege.
Hudson Decl. 1 28(a), ECF No.-69

Based on the description provided by the ODNI, as well as the Coureswrefithe
underlying ecord containing the challenged redaction, the agency has met its blurden o
demonstrating that the redacted material is properly subjea tetliberative process privilege.
Thedescriptionprovided by the agendgdicatesthat the underlying communication involved
officials within ODNI discussing factors relevant to responding to a FOIA reqUéwt redacted
sentence appears in an email exchange bet@Ba officials in the Information Management
Office (“IMO ™) and Offie of Legislative Affairgegarding the agency’s proposed response to a
FOIA request seeking records related to Congressional oversightittees SeeHudson Decl.,

Ex. A at 56. The sentence in question follows an IMfiicial’'s description of the reqata’s

particular interest in information “relevant to” a specific coneitduring a particulargpiod of
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time, withthe emailauthor then asking “Has there been any discussion of this nature thighi
ODNI?” Id. at 5 In this context, the agency’s aeption of the redacted material as “regarding
how another . . . agency plans to process a FOIA request and how thgtsagetians might

affect” ODNI’'s own responsis more asily characterized as both predecisional and deliberative.
The redacted material clearly precedes any final agency determination reghedifOIA

request at issue aiseérved to inform the agency’s ultimate response. Accordingly, the agency
has met its burden of demonstrating that the redacted seigédrtk prelecisional and

deliberative andmay be withheld pursuant to the deliberative process privilege ai# FO
Exemption5.

Similarly, the ODNI’s declarant states the following regarding the other challenged
withholding:

Page 26-12/15/06 email between two ODNI/IMBemployees- one sentence that

reveals the processing of a specific open andaing FOIA request in relation to

whether it was referred to another U.S. Government agency was redacted based on
deliberative process privilege.
Hudson Decl. 1 28(h).

Theredacted sentence appears in a4danming email exchange beéen IMO officials
regarding the processing of two pending FOIA requeSeeHudson Decl., Ex. Bit20-22. The
redacted material follows discussion among these officials regandiioty agenyg is responsible
for processing each of these prior requekts.As before, considered in this context, the
agency’s assertion thtdte withheldsentence addressehich agency would ultimately take the
lead in pocessing one of these requests is masdyeunderstood as @lecisionaknd

deliberative. In this light, the agency’s description of the redantgdrial, which addressedh

“open and orgoing” FOIA request and comprised internal deliberations regattagegree to
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which the ODNI would owould not be responsible for processing rtbguest, is sufficient to
justify the agency’s decision to withhold this material as privdege

Thus, summary judgment ggantedto the ODNI as toits claims for Exemption 5
pursuant to the deliberative process privilege incti@lenged withholdings.

* * *

To summarize, the Court grants summary judgment to the CIA, theddt the ODNI
with respect to those agencies withholdings pursuathietdeliberative process privilege and
FOIA Exemption 5. Specifically, summary judgment is grantetiedCIA with respect to its
deliberativeprocesswithholdingsin Counts One, Two, Three, aB&ven of NSC 445; to the
DIA with respect to its deliberativerocess withholdings in Count Five of NSC 445; and to the
ODNI with respect to its deliberatiy@rocess withholdings in Count Six of NSC 445.

3. Exemption 5- Attorney-Client Privilege

Finally, the parties continue to disputemerouExemption 5 withholdingpursuant to
the attorneyclient privilege. In particular, be plaintiffchallenges withholdings by the CIA,
DIA, and DOJ pursuant to attornelient privilege in sixteen records responsive to FOIA
requestat issue irfour ofthe plaintiff'sclaims, NSC445 Countsfwo, Five, Seven, and Eight
As explained below, certain of these withholdiogerlapwith the defendast withholdings
under the deliberative process privilege. Following a summary of the sttyeattorney

client privilege, each agencies’ withholdings are addressed in turn.

24 The plaintiff also chd&nges DOJ's withholding of two documents (Documents-B@dd DOJL3)

pursuant the deliberative process privilegeeCombinedvaughnindex at 37.Since these documents are properly
withheld under the attornaglient privilege,seeinfra Part 111.C.3.c, the Court need neaind does nct consider
whether the agency has met its burden of withholding thresher the deliberative process privilege.
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a) Legal Standard

The “oldest of the privileges for confidential communications knowtthéocommn
law,” the attorneyclient privilege isntended‘to encourage full and frank communication
between attorneys and their clients and thereby promote broaderiptdsksts in the
observance of law and administration of justicpjohn Co. v. United &tes 449 U.S. 383,
389 (1981).To qualify for protection from disclosure under the attorant privilege, a
communication must satisfy each of three criterigt)f[the person to whom the communication
was made is ‘a member of the bar of a cdy#)] who ‘in connection with the communication is
acting as a lawyer’ and3)] the communication was made ‘for the purpose of secipringgarily
either (i) an opinion on law or (ilegal services or (ii)) assistance in some legal proceedirg.”
re Lindsey 158 F.3d 1263, 1270 (D.C. Cir. 1998) (quotinge Sealed Cas&37 F.2d 94, 98
99 (D.C. Cir. 1984)). In addition to qualifying communications origirgatith an attorneyhe
privilege also protect&he giving of information to the lawyer to emalthim to give sound and
informed advice.”Upjohn, 449 U.S. at 390%In the governmental context, the ‘client’ may be
the agency and the athey may be an agency lawyeTax Analysts v. IR217 F.3d 607, 618
(D.C. Cir. 1997)

b) CIA (NSC 445Counts Two and Seven

As explained ilNSC Il the CIA’s submissions in connection with its original request for
summary judgmentere “largely insufficient” tademonstrate thahaterial the agency withheld
under the attorneglient privilege wassent for thepurpose of securing primarily either (i) an
opinion on law or (ii) legal services or (iii) agsisce in some legal proceeding960 F. Supp.
2dat 19395. In particular,the CIA’s justifications for withholding this material suffered from

three primarydeficiencies. First, the agency’s description of withheld comecations as
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“relate[d] to” matters for which agency attorneys provided legalcadwiled to demonstrate that
these communications were “sent or received for the primapoge of seeking or providing”

legal advice.ld. at 194. Second, the agency’s suggestion that agency personnel engaged in the
withheld communicationsitendedtheir discussions to remain confidential was insufficient to
show that the withheld material wansfact confidential. 1d. Third, while the agency relied on

the attorneyclient privilege to withhold many documents in their entirety,agency provided

no explanation for such broad withholdinigl. at 194-95.

The ClAhas made effort® cure these deficiencidyt the plaintiffstill disputes the
agency'’s attorneglient withholdings in thirteen documents producedhH®CIA in connection
with two separate FOIA requests. Combinadighnindex at 36-34. The challenged
withholdings fall broadly into two categorie$ documents(1) internal FOIA processing
documents appearing in the CIA’'s CADRE file management systedn(2) internal training
materials providing guidance to agency personnel regardnaugaaspects of the agency’s
responsibilities under FOIA. Each categof withholdingsis addressetelow.

(1) Internal FOIA ProcessingRecords

The plaintiffchallenges redactions in three documents, identifié@basmentIA-253,
254, and 286which theagency describes as screenshots from the CIA’'s CADRE database that,
according to the agency “show the processing of certain FOIA requeste/digaidentified in
response tthe plaintiffs request for processing information fearlierFOIA requests subitted
to the agency bthe plaintiffandvarious third partiesSee445 FAC 1 1824; NSC Il 960 F.
Supp. 2d at 1223.

Each of these documents is comprised of apage screenshot including information

identifying the relevant FOIA request and redagss well as the subject of the requesSee
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Pl.’s 445 Opp’n, Ex. Rt 14-16 ECF No. 6818 While each screenshot includes sections
labeled “Instructions” and “Responseriaterial included in thedevo sections is generally
redacted.See idat 14, 15 (all material appearing in the “Response” sections redacteaowith
information appearing in the “Instructions” sectiorsge id.at 16 (one of four sentences
appearing in the “Instructions” section redacted, with no informatppearing inhe
“Response” section)Seeking summary judgment, tG¢A explains that, “[ijn the course of
responding to certain FOIA requests, personnel from PIPD or thetahiate IRO offices at times
request legal advice from attorneys in the CIA’s Office of Gdigransel [(OGC’).” 2014
Lutz Decl. 1 32. According to the agency, the disputed redactions aresmhttenprotect legal
advice“that was slicited by an Agency component” in connection with the relevant FOIA
requestand, in two instancesjrformation provided by the componemt furtherance of that
advice.” Combinedvaughnindex at 30.

Latching onto the agency’s assertion that OGC attorneys provideathgee “in the
course of responding to certain FOIA requedts’plaintiffcontends that thigeneral
description is “virtually the same as ‘in the normal course oflegsi’ which is traditionally
considered one of thexceptiongo the [attorneyclient privilege].” Pl.’s4450pp’n at 2728
(emphasis in original) Consequentlythe plaintiffaserts that the redacted documents “appear to
be straightforward tasking orders sen[t] from the [CIA] FOIA offic©®C regarding requests
for OGC records.”ld. at 27. Thus, in the plaintiff'sview, because¢here “is no indication on the
face of these records that any legal advice was solicited or given in thesdseahr the
agency has improperly withheld this material under Exemption 5.

The plaintiffs attempt to construe the material withheld by the agency asjfallider an

“exception” to the attorneglient privilege is in vain. Indeed, as the dainding authorityNSC
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cites makes clear, communications in the normal course of sasane unprotected by the
attorneyclient privilege only where they “do not contain legal advic8eed. at 28
(“Documents that were created during the normal course of buaimgs® not contain
confidential legal advicare not protected by either the attoradignt privilegeor the work
product doctrine.” (emphasis added) (quoBS Citizens, N.A. v. Husa2O1 F.R.D. 209, 220
(N.D. lll. 2013)). Here, the CIA has clarified that “attorneys are not involved in theatapy
processing of FOIA requests” at thgency. Suppl Lutz Decl. 15. Thus, according to the
agency'’s declarant, the “redacted information in these documents dpmsfact, reflect
responses to tasking requéestid. Instead, the redacted mateiiatludes “legal advice
provided by &CIA attorney to the client and then memorialized by the client in theREAD
database.”ld.

The plaintiffoffers no evidence to cast doubt on the agency’s assurance that tbe limit
redactions in these documents were intended to protect informatioptexkfmom disclosure
under the attorneglient privilege. Accordingly, summary judgment is granted to tiAevi@th
respect tats Exemption 5 withholdings in theskereedocuments.

(2) Training Materials

The plaintiffalso contests the CIA'statneyclient privilege withholdings in tertraining
and guidance documentdocuments CIA338, 341, 347, 358, *1, *2, *45: *6, and
*7—otherwise responsive tbe plaintiff's FOIA request for such material3:hese documents
are described by thHelA as follows: (1) “an orientation for Privacy Act analysts’oment
CIA-338); (2) “a draft on internal FOIA business procedu(Bscument CIA341);

(3) “internal PIPD policies” (Document Ct847); (4) “guidelines for FOIA case managers”

(Document CIA358), (5)-(10)“additional training materials” located “in the course of
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conducting a supplemental seafdGIA-*1, *2, *4, *5, *6, and *7) Suppl Lutz Decl.1f 16
18.

According to the agency’s declarant, the ClAvbked the attorneglient privilege to
withhold the legal advice provided by OGC attorneys thdiréstly quoted and/or summarized
in the first fourdocuments.ld. I 16. For example, in Documet838, which is entitled “Privacy
Act Branch Orientation,the agency has redactexlighly half a page of the fivgagedocument,
with the redaction appearinig bean introductory paragraph under the heading “Guidance and
Policy,” as well as two of three paragraphs appearing under a subheadiratisatUse of
Exemptions (b)(2) and (b)(5).” Pl.’s 445 Opp’n, Ex. D ab4With respect to the last six
documentsthe agency’s declaraavers that thenformation withheldpursuant to the attorney
client privilegein these documentgonsists of advice discussing the administration of specific
provisions of the FOIA and Privacy Act tailored to CIA recordsiafatmation; which is
“containedwithin training slides, outlineand examples authored by O@@orneys’ Id.

Objecting to the agency’s redactions in thesmsrdsthe plaintiffdescribeshese
docunentsas“internal regulations” that, while perhaps written by lawyers, “are statenod
policy” and not “legal advice, especially Hegal advicesolicited by an Agency componént
Pl.’s 445 Opp’'n at 2%emphasis in original)The plaintiffarguedurtherthat “once an attorney’s
product is turned into policy, it ceaseto be privileged.” Pl.’s 445 Reply at 1dmphasis in
original); see also id(*[W]hen an attorney is educating staffers about their respditistunder
the law and telling them what to do, that information is not legallyileged.”). Additionally,
surmising that these records “are cledobated in some database accessible by an entire office,
if not theentireAgency,”the plaintiffsuggests that they are necessarily cannot qualify as

confidential communications protected by the attorcient privilege. Pl.’s 445 Opp’n at 29.
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The factial predicate for the plaintiff's conclusion that the CIA’s leditredactions from
agency training materiatsin afoul of the lawfalls short As the agency has explained, the
material redacted from these documents is compristedjalf adviceand exammsprovided by
CIA OGCattorneygo assist in the preparation of training materials for CIA em@sye
responsible for processing FOIA requests for agency records. Whig#mcy's description of
the genesis of these documents, as well as the means by which theyeakasstomewhat
vague the agency’s declarant avers that these records have been maintairgehtaltifi, such
that “the contents of these records were not shared beyond the parties.”ug0Dédl. § 32.

Set against this clear avermethe plaintiff'seffort to portray these materiads “statements of
policy” that are widely available within the agency appears unsulaehtiTo the extent that

the plaintiffmeans to suggest thidiese materials have been widely distributed withén

agency, perhaps breaching any confidentiality that originally athiththe documentsee

Coastal State517 F.2dat 863(confidentiality breached where documents “were circulated no
further than among those membefdhe organization who are authorized to speak or act for the
organization in relation to the subject matter of the communicatioternal quotations

omitted), the plaintiffprovides no basis upon which to conclude that these materials wezd shar
with agency employees who were not responsible for carrying euetiord processing tasks
described therein.

Accordingly, the agency has met its burden of demonstrating tmatlgstions in these
materials were appropriate, and summary judgment is granted to theitGlAesgpect to its

withholdings in Document€IA-338, 341, 347, 358, *1, *2, *4, *5, *&nd*7.
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C) DOJ (NSC 445 CountEight)

Lastly, the plaintiffchallenges the DGslcompliance with the August 20X3rder
resolvingNSC 445CountEight, whichaddressethe plaintiff'srequest forll recordsheld by
the DOJOffice of Legal Counsel (“OLC”) regarding FOIA, the Privacy Ack #federal Records
Act, the Presidential Reads Act, or “agency records retention policies.” 445 FAC $%463 In
NSC Il DOJ was granted summary judgment as to thirteen of the sixteensegp@cords DOJ
locatedin response to this requestmmary judgment was denje mootas to one addnal
record; and summary judgment was denieghart as to two records, identified as Documents
DOJ3 andDOJ13. NSC I} 960 F. Supp. 2d at 19%s a resultPOJ was ordered to release
“the portions of Documents 3 and 13 that correspond to the mépesileged information that
were made publicly available by the agencies who received the legeg atguestion from the
OLC.” Id. at 199-200.

The DOJ’s declarant states that the agency has cingalied with this priorfOrder by
releasing copies of Documents BD®and DOJL3 “that had been redacted to disclose only the
portions that correspond to the pieces of information that were maalicly available.”See
Sec. xcl. Paul P. CoburifFeb. 5, 2014(“Sec.Coburn Decl’) § 3, NSC 445ECF No0.59-9
This supplemental production notwithstanditigg plaintiffreads NSC Ilto demanda “much
broader release of materialPl.’s 445 Opp’n at 33 (noting that the agenacyy released
“exactly that information which had been previously disclosedewédacting the remainder of
the opiniony). In supportthe plaintiffdrawson language ilNSC llbroadly summarizing the
law regarding waiver of the attornelient privilege. Id. Specifically,NSC llexplainedthat
“voluntarydisclosure of privileged material subject to the attortient privilege to

unnecessary third parties in the attoreégnt privilege context waives the privilege, not only as
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to the specific communication disclosed but often as to all othemoomatons relating to the
same subject mattérNSC Il 960 F. Supp. 2d at 198 (internal quotations omitted) (qubting
Sealed Case,21 F.3d 729, 741 (D.Cir. 1997)) Emphasizing the Court’s suggestion that
waiver of privilege for a particular communication often has the effesawving the privilege
for othercommunications “relditng] to the same subject mattettie plaintiffcontends that the
August 2013 Order resolving this claim requires the agency to rétbasmtire opinions”
contained iMMocumentdd0OJI3 andDOJ 13, “because the privilege was waived as to all other
communications relating to the same subject matter, unless the agevey qiteerwise.”Pl.’s
445 Opp’'n at 33quotingNSCIl, 960 F. Supp. 2d at 198The plaintiff attempts a leap too far.
TheNSC Ilholdingwas clearDOJ may not rely okExemption 5 andhe attorneyclient
privilege to withholdinformationfrom disclosurevherea FOIArequeste™ poinfs] to specific
information in the public domairthat is‘identicalto that being withheld.””’NSC Il 960 F.
Supp. 2d at 197 (quotifgavis v. U.S. Dep’of Justice 968 F.2d 1276, 1280 (D.C. Cir. 1992)
Set against this weéstablisled legal precedeniNSC llconsidered the agency’s authority to
withhold specific information irbocuments DOB and DOJL3. First, n its discussion dDOJ
3, NSC llexplainedthat “public disclosurefaat least a portion of the contents of Document 3
waives the attorneglient privilegeas to that portion of the opinidmand directedOJto release
“those portions of Document 3. . . that were disclosed in thengeeinutes submitted by the
plaintiff” in the earlier round of summary judgment briefilgSC Il 960 F. Supp. 2d at 198
(emphasis added). In a footndiSC llspecificallycontemplated a partial releasetios
documentby noting that “[p]ortions ofDOJ-3] may not have been disclosed in the meeting
minutes submitted by the plaintiff and thus need not be disclosed to ititéfglald. at 198

n.72. As for Document DOL3, NSC linoted that “at least one conclusion of that OLC opinion”
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had been publicly disclosed and was therefore not subject to gttieet privilege. Id. at 199.
Thus, DOJwas ordered to “disclose to the plaintiff the specific portiopations of DOJ13]
which opine[] . . . that advisory committee documents are availatdagh FOIA requests made
to the supervising agency and that the advisory committee must codpédatenternal
guotation marks omitted).

In his declaration, the agencydechrant states that the portions of the documents
ordered disclosed were disclosed, and the remaihdehad not been publicly revealednd
thus retained their privileged charaetewas redactedSec.Colborn Decl. § 3 (explaining that
the remaining redaicins ‘were necessary to preserve the confidentiality of information still
protected by the deliberative process and attedhient privileges). The plaintiff presents no
evidence to suggest thfie agency’sleclarant is acting in bad faith, and ageaffidavits are to
be afforded the presumption of good faith “when nothing appears tdhaisese of good
faith.” Larson 565 F.3cat 868 The agency’sleclarant’s statement is certainly clipped, and
refers back to his previous declaration which waslarly short, stating little more than the
general rationale for the preservation of the attolent privilege. SeeSec.Colborn Decl. § 3
(citing Decl.Paul ColbornOct. 2, 201211 15-16,NSC 445 ECF No. 221). Nevertheless, in
light of the speific instructions given in the August 2013 Order and accompanying
memorandum opinion,na the declarant’s unrefuted assertion that the records in question were
reviewed and redacted in compliance with that Order, summary judgngganied to DOJ on

thisissue

To summarize, the Court grants summary judgment to the CIA and Di®deapect to

those agenciésvithholdings pursuant to thetorneyclient privilege and=OIA Exemption 5. In
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particular,summary judgment is granted to the CIA with \xgpto itsattorneyclient
withholdings in Count3wo and Seven of NSC 445 at@mDOJwith respect to itattorney
clientwithholdings in Counkight of NSC 445
V. CONCLUSION

For the reasons discussed above, in summary, the Court rulesdaighdants’ mabns
for summary judgment, the plaintiff's creasotions for summary judgment, and the plaintiff's

motion for reconsideration as follows:

Civil Action No. 11443
= The Courtdenies the plaintiff's motion for reconsideration of @aurt’s August 2013
Order granting summary judgment to the CIA as to Catineein NSC 443 See
supraPart Ill.A.
= The Court grants summary judgment in all other respects to thea€légnceded, on all
Counts inNSC 443.
Civil Action No. 11444
= |n Count Eighteen of NS@44, the Court grants summary judgment to the Glith
respect to the adequacy of its search effoBse supr#art I11.B.2.
= |n Count Twenty of NSC 444hé Court grants summary judgment to the @Giigh
respect to the adequacyitsf search effortsSee supr#art I111.B.3.
= The Court grants summary judgment inatherrespects to the CIA, as conceded, on all

Countsin NSC 444.
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Civil Action No. 11445
In Count One of NSC 445, the Court grants summary judgment to the GiAesct
to the adequacy of its search effosse suprdart 111.B.3, and with respect to its
withholdings under: (1) the National Security Act and FOIA Exemp3icsee supraPart
[11.C.1.b; and (2 the deliberativgprocess privilege and FOIA Exemptibnsee supra
Part I11.C.2.b.
In Count Two of NSC 445yhile rejecting the CIA’svithholdings under the CIA Act
and FOIA Exemption 3ee suprdart 111.C.1.athe Courtgrants summary judgment to
the CIAwith respect to the adequacy of its search effegssupraPart 111.B.3, as well
asits withholdings under: (1) the National Security Act and FOIA Exon 3,see
supraPartlll.C.1.b; (2) the deliberativprocess privilege ahFOIA Exemptiorb, see
supraPart 111.C.2.b; and (3) the attornelient privilege and FOIA Exemption See
supraPart I11.C.3.b.
In Count Three of NSC 445, the Court grants summary judgment @ /heith respect
to the adequacy of its search effosse suprdart 111.B.3,and its withholdings undehe
deliberativeprocess prvilege and FOIA ExemptioB, see suprdart 111.C.2.b.
In Count Five of NSC 445, the Court grants summary judgment to the DhAegpect
to its withholdings under the deérative procss privilege and FOIA Exemptids see
supraPart I1l.C.2.c.
In CountSix of NSC 445, the Court grants summary judgment to the ODNIregyhect
to its withholdings under the deliberatiypeocess privilege and FOIA Exemptids see

supraPart I11.C.2.d.
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In Count Seven of NSC 44&iile rejecting the CIA’svithholdings under the CIA Act
and FOIA Exemption Fee suprdart Ill.C.1.a.the Courtgrants summary judgment to
the CIA with respect to the adequacy of its search effeeessuprdart 111.B.3, as well
as its withholdings under: (1) the National G#y Act and FOIA Exemption Fee
supraPart I11.C.1.b; (2) the deliberatiy@ocess privilege and FOIA Exemptids see
supraPart 111.C.2.b; and (3) the attornejient privilege and FOIA Eemption 5see
supraPart I11.C.3.b.

In CountEight of NSC 45, the Court grants summary judgment to DOJ with respect to
its withholdings under the attornelient privilege and FOIA Exemptio, see supra
Part 111.C.3.c.

The Court grants summary judgment in all other respects to thea€légnceded, on all
Countsin NSC 445.

The Court denies the plaintiff's cressotion for partial summary judgment in NSC 445.

Each of the three related actions addressed hereirbkavepending for more théine

years,with many of the underlying FOIA requests at issue submitéedlyseven yearago. As
the D.C. Circuit recently emphasized, “courts must be wary of creating cdessrcycle of
judicially mandated reprocessing’ of FOIA requests, lest thegnmmde the Act’s ‘premium on
the rapid processing of [such] requestAin. Civil Liberties Uron v. U.S. Dep’t of Justicé&o.
155217, 2016 WL 1657953, at *4 (D.C. Cir. Apr. 21, 2016) (quoBogner v. Dep’t of State
928 F.2d 1148, 1152 (D.C. Cir. 1991At some point, there must be finality in litigation. After

two complete rounds of summgndgment briefing, numerous declarations &adighnindices,
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hundreds of pages of judicial opinions and the commitimecduntlesshoursof judicial, agency
andrequesteresources, these related actions have reached that pdotmed by the extensav
information obtained through thilzens ofequess at issue herehe plaintiff isfree to submit
additional FOA requests seeking furtherformation from the defendants$d. (reminding
requeste which unsuccessfully challengedjencys invocation ofFOIA exemption thatit “can
file a new FOIA requestprompted bydisclosed information

An appropriate Order accompanies this Memorandum Opinion.

Date:September 62016

BERYL A. HOWELL
ChiefJudge
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