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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DAVID JACKSON,
Plaintiff,
V. Civil Action No. 11-0474 (ESH)

UNITED STATESPAROLE COMMISSION,
et al,

Defendants.

N N N N N N N N N N N N

MEMORANDUM OPINION

David Jackson has sued Isaac Fulwood, Jan§ton J. Mitchell, Patricia K. Cushwa,
Patricia Wilson Smoot, Aprille Cole, and Jamie ftan their official capcities, as well as the
United States Parole Commission (“USPC”), allegimaf the special restrictions imposed on his
parole deprive him of his Fifth Amendment rigb due process and his First Amendment right
to freedom of speech and freedom of assamiatnd that the imposition of these restrictions
was arbitrary and capricious umdbe Administrative ProcedarAct (“APA”). The USPC
voluntarily withdrew the parole conditiodackson complained of on March 30, 2011, and
subsequently moved to dismiss the case undriEeCiv. P. 12(b)(1), arguing that the Court
lacks subject matter jurisdiction because Jaclssolaims are moot. For the reasons stated
herein, defendants’ motion will be denied.

BACKGROUND

Jackson pled guilty to Attempted Carnal Knowledge, a misdemeanor, in Superior Court
on September 25, 1981, and was sentencedése jl@ars’ probation. (Compl. 1 12-13, 18.)
Jackson was not required t@igter as a sex offenderld(f 15.) Jackson was subsequently

incarcerated and, on January 3, 2005, was “releatsdsafving time for a technical violation of
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the terms of his parolé.”(ld.  17.) On January 19, 2005, tBeurt Services and Offender
Supervision Agency (“CSOSA”), which providesommunity supervision oversight for D.C.
Code offenders,” assigned Jackson to its Sex Offender Udit](9, 18.) Jackson alleges that
the CSOSA assigned him to thatitdmecause of his 1981 convictiond.(f 18.) In 2007, a
CSOSA officer ordered Jacksongarticipate in a six-month 8®ffender Treatment program.
(Id. 1 20.) Jackson completed the program inédober 2007, and was found to pose a “low risk
for the recurrence of deviant sexual actdd.)(

In November 2009, Jackson was incarcerateao‘administrative violation” of his
parole conditions and, on Novesttil8, 2010, was again releasefdl. § 21.) Upon Jackson’s
release, the USPC issued a Notice of Action sheted that Jackson “need[ed] . . . substance
abuse treatment,” but that did nmtpose any sex offender monitorindd.(f 22.) Nevertheless,
CSOSA again assigned Jackson to sup®n by the Sex Offender Unitld( I 23.) At some
point between November 18 and November 3tidd&rand, a CSOSA officer, issued a notice
of “Modification of Release Conditions” recommenglithat Jackson be subject to a number of
“special conditions.” Ifl., Ex. 2, at 1.) The document stdt “[b]y copy of this proposal,
NOTICE is hereby given to the releasee, why wigject or comment to the Commission within
ten days after he receives this NOTICELd.X Although Jackson’s complaint is ambiguous, he
appears to allege that heveereceived this notice.Sée idf 24.) On November 30, 2010, the
USPC notified Jackson that it had adoptéddeamorandum imposing special restrictions on his
parole, including: (A) a required “mental hegtttogram with ‘special emphasis’ on long-term
sex offender testing and treatment”; (B) requiiexaluation for sex-offense treatment therapy

and periodic, random physiologidaisting, to be paid for, ipart, by Jackson himself; (C)

! The Complaint and pleadings do not sfpeaihy Jackson was on parole or what
“technical violation” he committed.



restrictions on any contactitiv children under eigken, including his own children and step-
children, without prior written appwal, and a requirement that peovide the “name, address,
and phone number of anyone he “socialized witttfie person cared for a child under the age
of eighteen; (D) restrictions on coming witt#80 yards of “any place where children under age
eighteen often gather” without prior writtepoval; (E) restrictionsn owning or using any
“device with access to any on-line computer ss¥/ivithout prior approval; (F) restrictions on
owning any pornographic material; (G) requiradnual polygraph examinations; (H) periodic,
unannounced examinations of his computer; and (I) GPS monitddng.Z4.) Jackson alleges
that these restrictions welrestituted “without prior noticea hearing or individualized
investigation,” were unjustified, and were ‘atypical and signittant hardship.” I¢. § 25.)

On December 6, 2010, Jackson sent a l&it€@SOSA formally challenging the
restrictions, but was denied any reliefd. (f 26.) On March 4, 2011, fiked suit in this Court,
seeking to enjoin the imposition tifese conditions of his paroleld.(f 1.) On March 30, the
parole provisions at issue “werédid.” (Defs.” Mem. of P. &A. In Supp. of Defs.” Mot. to
Dismiss (“Defs.’ Mot.”) at 1.) On July 6, tendants moved to dismiss pursuant to Fed. R. Civ.
P. 12(b)(1).

ANALYSIS

STANDARD OF REVIEW

On a motion to dismiss pursuant to Ruleld@), the plaintiffoears the burden of
establishing by a preponderance of the evidémagthe court has sudgt matter jurisdiction.

See Lujan v. Defenders of Wild)itgD4 U.S. 555, 561 (1992). Th®urt must accept all factual
allegations in the complaint as true and giveplantiff the benefit of all reasonable inferences

from the facts allegedSee Jerome Stevens Pharms., Inc. v. DR F.3d 1249, 1253-54 (D.C.



Cir. 2005). A court may dismiss for lack aflgect matter jurisdictionnly if “it appears
beyond doubt that the plaintiff can prove no sdtofts in support of his claim which would
entitle him to relief.” Richardson v. United States93 F.3d 545, 549 (D.C. Cir. 1999) (quoting
Caribbean Broad. Sys., Ltd. v. Cable & Wireless P148 F.3d 1080, 1086 (D.C. Cir. 1998)).
Where a court’s subject matterigdiction is called into qugtion, it may consider matters
outside the pleadings to ensitrbas power of the cas&ee Jerome Stevens Pharms,, 402
F.3d at 1253.

1. MOOTNESS

Article 11l of the Constitution limits th Court to adjudication of “actual, ongoing
controversies.”Sierra Club v. JacksgmNo. 10-5280, 2011 WL 2600841, at *2 (D.C. Cir. July 1,
2011). Thus, if “an event occurs while a case is pending on appeal that makes it impossible for
the court to grant ‘any effectual relief whage\Wto a prevailing party, the appeal must be
dismissed.”Beethoven.com LLC v. Librarian of Cong94 F.3d 939, 950 (D.C. Cir. 2005)
(quotingMills v. Green 159 U.S. 651, 653 (1895)). However,at least two knds of cases the
fact that the specific conduct that gave tséhe case has ceased does not mean that the
challenge to the legality dhat conduct is moot.Del Monte Fresh Produce Co. v. United
States570 F.3d 316, 321 (D.C. Cir. 2009). A claim fexcthratory relief will nobe moot if the
claim “fits the exception for cases that are cépalbrepetition, yet eading review, or falls
within the voluntary cessation doctrineCity of Houston, Tex. Dep’t of Housing & Urban
Dev, 24 F.3d 1421, 1429 (D.C. Cir. 1994) (interns&hioons and quotation marks omitted).

Defendants argue that the case is mecahse the USPC has removed the parole
conditions to which Jackson objected and, theegfibre violation Jackson alleged is no longer

occurring. (Defs.” Mot. at 5-6.) Jacksooncedes that the defendants have “removed the



Special Restrictions” from his paroleSgePl.’s Opp’n at 3.) Thughe specific conduct giving
rise to his lawsuit has ceasedevertheless, he argues tha tase is not moot because the
voluntary cessation doctrine appliés. @t 6-11), because his claimdapable of repetition, yet
evading reviewi@l. at 11-12), and because his cdammt seeks nominal damagedd. @t 12-13.)
Because the Court agrees ttheg voluntary cessation doctringpdies, it need not determine
whether Jackson’s claim is capabfaepetition, yet evading reviefv.

A. Voluntary Cessation

“As a general rule, ‘voluntary cessation degkdly illegal conduatioes not deprive the
tribunal of power to heaand determine the case., does not make the case mooCrity. of
Los Angeles v. Davigl40 U.S. 625, 631 (1979Where a defendant voluntarily ceases allegedly
unlawful activity, the case will only be moottife defendant shows that there is “no reasonable
expectation” that the violatiowill recur and “interim relief or events have completely and
irrevocably eradicated the effeatf the alleged violation.Larsen v. U.S. Nayy25 F.3d 1, 4

(D.C. Cir. 2008) (quotingnty. of Los Angele440 U.S. at 631). Defelants have the “heavy

burden” of showing that “subs@ent events’™ make it “absolutely clear that the allegedly

wrongful behavior could not reasaisly be expected to recur”Parents Involved in Cmty. Sch.

2 Defendants argue in their reply that sign immunity bars Jackson from seeking
nominal damages from the USBEUSPC and CSOSA officials their official capacities.
(Defs.” Reply at 6-7 (citingrletcher v. Dist. of Columbjat81 F. Supp. 2d 156, 161-62 (D.D.C.
2007)).) Because the Court finthat the voluntary cessatidioctrine applies, and because
defendants have not separately moved to dsthiis claim for damages, the Court need not
address this argument.

% There is law in this Circuit suggestingathat least when a plaintiff challenges an
agency’s policy, the burden may shift to ptéfrio point to “evidence indicating that the
challenged [policy] will likely be reenacted.Tarsen 525 F.3d at 4 (quotinyat’l Black Police
Ass’n v. Dist. of Columbjdl08 F.3d 346, 349 (D.C. Cir. 1997). Here, however, Jackson
challenges specific action taken by defendardsa general policyMoreover, unlike irLarsen
Jackson has alleged that defendants arel{fito” reimpose the parole restrictionSee id.
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v. Seattle Sch. Dist. No, 851 U.S. 701, 719 (2007) (quotikgends of the Earth, Inc. v.
Laidlaw Envtl. Servs. (TOC), In28 U.S. 167, 189 (2000)).

Defendants point out that Jack&®parole restrictions hav®en completely withdrawn.
(Defs.” Mot. at 9.) Therefore, they argueg #ffects of the alleged violation have been
“completely eradicated,” and there is no reabtsmaxpectation that éhrestrictions will be
reimposed. (Defs.” Mot. at 9-10.) To support ttlsm, they have attached a declaration from
Deirdre Jackson, a Case Servidesninistrator for the USP&.(Defs.’ Mot., Ex. 2, Decl. of
Deirdre Jackson (“Jacksorebl.”) at 1.) Ms. Jackson, whose duties include “making
recommendations to the [USP&]Jncerning conditions of superiaa for releasees,” states:

because the United States Probation Offid&SPO”] for the Eastern District of

Virginia . . . determined that [Jacksam@s no longer in need of sex offender

special conditions, and because he hasowimitted any sex-related offenses

since that time, | do not expect tilaé USPO supervising Mr. Jackson will

request any such conditions unless sewual misconduct by Mr. Jackson were

to raise a legitimate concern that suohdition(s) have become newly necessary.
(Jackson Decl. 1 10.) Defendants suggest that a dgclathat “it is unlikéy that [Jackson] will
be subjected to the conditionsaag’ (Def.’s Mot. at 9) is sufiient to make it “absolutely clear
that the allegedly wrongful bavior could not reasonabibe expected to recur.Parents
Involved in Cmty. Sch551 U.S. at 719Perhaps recognizing the weakness of this argument,
defendants also argue that even if Jacksparsle officer were inclined to reimpose the

restrictions, she could not do wathout providing Jackson ten days to comment and, therefore,

the wrongful behavior Jackson allegesmat recur. (Defs.” Reply at 4.)

* As noted above, the Court may consider mi@teoutside of the phdings in order to
assure itself that it haslgect matter jurisdictionSee supraPart I.
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1. No Reasonable Expectation That Conduct Will Recur

“[T]he government cannot escape the pitfafisitigation by simply giving in to a
plaintiff's individual claim wihout renouncing the challenged pgliat least where there is a
reasonable chance of the dispute arising againdegtthe government and the same plaintiff.”
Legal Assistance for Viethamese Asylum Seek@rspit of State, Bureau of Consular Affairs
74 F.3d 1308, 1311 (D.C. Cir. 1996xcated on other grounds519 U.S. 1 (1996). Thus,
because defendants have merely withdrawn the special parole restrictions, without explanation,
the voluntary cessation doctrine will apply if thése reasonable chance the dispute could arise
again. Jackson argues that the violations he allege could recur because he could be again
imprisoned and again released on parole, beafe@dants could simply conduct a new review
of his case, or because defendants could re-impegestrictions if the supervision of his parole
is transferred back to the Distriat Columbia or to another jurisdion. (Pl.’s Qop’n at 7-9.)

Jackson’s argument that thestréctions could be re-imposéid he were found to have
violated his parole, returned poison, and again released omgd@’ (Pl.’'s Opp’n at 9) fails
because Jackson himself is “able — and inadegdired by law — to prevent such a possibility
from occurring.” Lane v. Williams455 U.S. 624, 632 n.13 (1982) (rejecting argument that case
was not moot because a “possibility exists urstigie law that respondenfsarole violation may
be considered in a subsequent parole determinatiomieed, the Supreme Court has “rejected
analogous claims to Article IHtanding in other contextsSpencer v. Kemn&23 U.S. 1, 15
(1998) (citingO’Shea v. Littleton414 U.S. 488, 497 (1974) (nosthng where threat of injury
depended on plaintiffs being “proseatifer violating valid criminal laws”)Los Angeles v.
Lyons 461 U.S. 95, 102-03 (1983)).0@rts are “reluctant to find reasonable probability of

repetition where the action will be repeatesed on the petitioner's own wrongdoin&ée



Pierce v. ThomasNo. 08-705, 2009 WL 2476606, at *3 (D. Or. Aug. 10, 2060)also Toor v.
Holder, 717 F. Supp. 2d 100, 106 (D.D.C. 2010) (case was moot because it was “quite unlikely”
that plaintiff would be “charg® convicted, and incarceratedtie United States for another

crime and then appl[y] for transfer”). Thus, fessibility that Jackson could violate his parole,
return to prison, and be paroled once aghies not prevent tlease from being moot.

Jackson’s argument that hisrpke conditions may be reexamined at any time, or that the
restrictions may be re-imposedsiipervision of his parole is trsfierred to a different location, is
more convincing. (Pl.’s Opp’n at 8-9.) Irsemilar case in which the plaintiff challenged
“Special Conditions” on his parqléhe Court found that the volary cessation doctrine applied.
Goings v. Court Serv& Offender Supervision Agendyo. 11-501, 2011 WL 1837749, at *4-*5
(D.D.C. May 3, 2011). In that case, the governtmevoked two of the conditions plaintiff
complained of, then argued that the case was nidoat *10. Although the Court found that
the case was not moot because only a “pottof the conditions had been modifiedl, at *9, it
also found that, “even with respect to the nfiedi conditions,” the defendant’s “subsequent
modification of the conditions amounts to a voluntary cessatitth."Specifically, the Court
noted that CSOSA “remain[ed] free to repose conditions” on the ahtiff at any point,
because the “conditions placed on the plaintiffelgation are assessed on ‘an ongoing basis.”
Id. at *11. Defendants attempt to distingu@hingsby pointing out that, in that case, the

CSOSA had alteredsbme but not all” of the conditions, whileere, all of the conditions that

Jackson objects to have been removébefs.’ Reply at 5.) However, the Court@oingswas

> Defendants also observe tdackson, unlike the plaintiff iGoings raises a “general
challenge to an alleged blankeildige to provide notice and an oppanmity to be heard.” (Defs.’
Reply at 4-5.) Defendants do not explain howvby this should affect #t1Court’s inquiry into
the likelihood that the conditions dackson’s parole may be reinstated.



clear that even those conditions that had béerea could be “re-impose[d],” and, therefore, the
defendants had failed to show that there wagé&agonable expectation thihe alleged violation
will recur.” 2011 WL 1837749, at *11.

The “rationale supporting” voluntary cessati@as an exception to mootness” is that,
without an order from the Court preventing it freaontinuing the allegedly illegal practice, “the
defendant is ‘free to return fas] old ways’ — thereby subjectirthe plaintiff to the same harm
but, at the same time, ading judicial review.” Qassim v. Bush66 F.3d 1073, 1075 (D.C. Cir.
2006) (quotingJnited States v. W.T. Grant C845 U.S. 629, 632 (1953)). This case illustrates
the importance of this doctrine. Defendants doatlege that they havadtered their procedures
for imposing special parole restrictions or tha type of restrictions they impose have changed.
Nor do they promise to refrain from imposing teasstrictions on Jackson. All defendants offer
is a declaration from a USPC administrator stativat she “does not exgté the parole officer
supervising Jackson to request ttiet special parole restrictiobe reimposed. (Jackson Decl. |
10.) The declaration fails to even commentoasghether such a request would or could be
approved. Because defendants renfi@a to “return to [their] a, allegedly illegal ways,” the
voluntary cessation doctrine will be appli&te Natural Law Party v. Fed. Election Comm’n
111 F. Supp. 2d 33, 40-41 (D.D.C. 2000).

Defendants argue that even if there wereasarable expectationahJackson’s parole
officer would re-impose the special restrictipitsvould be impossible for the precise legal
wrong alleged by Jackson — “the imposition of parole provisions without notice and an
opportunity to be heard” — to recur becau&PQ regulations prevent “amending or modifying
parole conditions” without a ten-day notice arminment period. (Defs.” Reply at 2 (citing 28

C.F.R. § 2.204(c)(2)).) Because the “specifiegaards . . . governing the amendment of parole



conditions” render defendants “incdpe of re-imposing the provisions at issue without notice
and opportunity to be heard,” it is impossible ttoe alleged constitutional violations to recur.
(Defs.” Reply at 2.) This argument fails for tweasons. First, defendangnore the fact that
theoriginal noticeof the restrictions “mody[ing] the conditions of release,” which Jackson
apparently never received (Compl. Y 24), offered him the opportunity to “object or comment to
the Commission within ten days.” (Compl. ExaR1.) They do not attempt to explain why he
was not sent the original notice and offer sewuaances that they will notify him of proposed
restrictions in the future. Second, and marportantly, Jackson’s coplaint does more than
simply allege that he was denied “notice andaspmity to be heard,” — it alleges that the
process of imposing restrictions on his parols weficient because there was no notice, hearing,
or individualized investigtion, and that the restrictions wétmjustified.” (Compl. § 25.)
Moreover, it alleges that tHéSPC violated the APA by impas] the restrictions “without any
findings that their imposition would benefit pubsiafety or [Jackson’s] rehabilitation.Td(
40.) Defendants suggest thiay providing notice and ten days to comment on future
restrictions, they have renddréackson’s complaint moot because the legal wrong he complains
of could not reasonably recur. &ddress this argument, the Ctowould need to find that the
process offered by defendants is sufficient to fsatiwe Fifth Amendment and the APA. This is
not a mootness argument but, rather, an invitabamle on the merits of Jackson’s claim,
“which is precisely the dispute thidite Court is tasked with deciding3ee Goings2011 WL
1837749, at *12.
CONCLUSION
For the reasons stated herein, the Courtlodes that defendants have failed to show

that there is “no reasonable exfaion” that the alleged vidian will recur and, therefore, the
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voluntary cessation doctrine applfe®efendants’ motion to disss for lack of subject matter

jurisdiction will be denied, and a separate Order accompanies this Memorandum Opinion.

/sl
ELLEN SEGAL HUVELLE
United States District Judge

DATE: August 30, 2011

® Because defendants have failed to show that there is no reasonable expectation that the
conduct at issue will recur, theo@rt need not consider whetheetiffects of the violation have
been “completely eradicated.”
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