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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT BENNETT, et al,
Plaintiffs,
V. Civil Action No. 11-0498 (ESH)
SHAUN DONOVAN
Secretary, Housing and Urban
Development

Defendant.
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MEMORANDUM OPINION

Plaintiffs have sued the Secretary of Bepartment of Housing and Urban Development
(“Secretary”) in his official cpacity, alleging that certain relgtions that implement the Home
Equity Conversion Mortgage (“HECM”) prograviolate the Administrative Procedures Act
(“APA”), 5 U.S.C. § 551et seq. Although plaintiffs originallybrought four claims against the
Secretary, the parties agree that three of the claims are now moot, so these counts have been
withdrawn without prejudice(Def.’s Combined Mem. in Support of his Mot. to Dismiss and in
Opp. To PIs.” Mot. for Prelim. Inj. (“Def.’s Mot.”) at 14; PIs.” Mem. in Opp. to Def.’s Mot.
(“Pls.” Opp’n”) at 3-4.) Plainfis’ surviving claim alleges thdhe Secretary has acted contrary
to law by failing to protect the spouses of hotdef HECMs from foredsure. (Compl. 1 148-
57.) The Secretary now moves to dismiss, agthat plaintiffs’ clam should be dismissed
under Fed. R. Civ. P. 12(b)(1) because plainkftk standing. The Secretary moves, in the
alternative, to dismiss plaintiffs’ claim underd=d&R. Civ. P. 12(b)(6) because his interpretation

of the statute is both in aattance with the unambiguouslym@essed intent of Congress and
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based on a permissible constrantbf the statute. For thellmving reasons, the Court grants
the Secretary’s motion to disssi for lack of jurisdiction.
STATUTORY AND REGULATORY FRAMEWORK

An HECM, or a “reverse mortgage,” is a ngage that provides “future payments to the
homeowner” from a “housing creditor,” “based accumulated equity” held by the homeowner.
12 U.S.C. 8 1715z-20(b). The HECM programdesigned to “authorize the Secretary to carry
out a program ofnortgage insuranceo “meet the special needs of elderly homeowners,” 12
U.S.C. § 1715z-20(a) (emphaadded), and was authorized bgrgress as part of the Housing
and Community Development Act of 1987.bPu. No. 100-242, 101 Stat. 1815, 1908 (1988).
Unlike a traditional mortgage, an HECM pays the proceeds of the loan to the mortgagor over an
“extended period,” while the mortgagor repaysriwtgagee in a single payment at the end of a
set period of time or after certajualifying events have occuréds3 Fed. Reg. 43,156 (Oct. 25,
1988). Payments are made to the mortgagoa Wanp sum payment, monthly payments, or a
line of credit. (Def.’s Mot. at Zee alsd.2 U.S.C. 8§ 1715z-20(d)(9) A mortgage that is
insured under this program must provide that“homeowner” shall not be liable for the
difference in “remaining indebtedness o thomeowner under the mortgage and the amount
recovered by the mortgagee from (A) the net sales proceeds from the dwelling that are subject to
the mortgage” or “(B) the insunae benefits paid” to the morigee pursuant to the statutel. §
1715z-20(d)(7). Thus, a mortgagee may not rectheebalance of a loan by suing a mortgagor,
obtaining a deficiencyudgment, and/or attaclgrher other assetsSéeDef.’s Mot. at 2.) As a

result, the “collateral sk of a home equity conversion ngate” is “greatest in the out years

! In a traditional mortgage, thrortgagee (or lender) provides a lump sum to the mortgagor (or
borrower), who uses the money to buy a piece of property. The mortgagor then repays the
mortgagee the principal and intereser an extendegeriod of time.



because the loan balance continues to growragsds the mortgagor occupies the property,” and
the possibility of loss “becomes quite high” iethmortgagor occup[ieshe property for many
years beyond his or her normal life expectaaichpan origination.” 53 Fed. Reg. 43,161 (Oct.
25, 1988).To mitigate against this risk, and tont®urage and increase the involvement of
mortgagees and participants in the mortgagekets,” the HECM statute permits the Secretary
to insure HECMs that meet the eligibility requiremergeel2 U.S.C. 88 1715z-20(a), (d), (j).

The statute uses various terms to refdydwowers and lenders, including “homeowner,
“elderly homeowner,” “mortgaggrand “mortgagee.” The terms “elderly homeowner and
‘homeowner’ mean any homeowner who is, or wheyssuse is, at least 62 years of age or such
higher age as the Secretary may prescriblel”§ 1715z-20(b)(1). The HECM statute adopts
the definitions of “mortgagee” and “mortgagor” contained in 12 U.S.C. 8§ 1idD8.1715z-
20(b)(2). Thus, the term “mortgagee” includes “the original lender under a mortgage, and his
successors and assigns approved by the Segtetad “mortgagor” includes the “original
borrower under a mortgage and his successors and asdigns.1707(b). A mortgagor must
“qualif[y] as an elderly homeowner” and stueceive “adequate counseling . . . by an
independent third party” to be eligible for an HECM. § 1715z-20(d)(2).

The statute also prevents the Secretamnfinsuring mortgages that do not protect
homeowners for as long as thexe in and own their home:

The Secretary may not insure a home eqeatyversion mortgage under this section

unless such mortgage provides that the émmmer's obligation to satisfy the loan

obligation is deferred until the homeownet&ath, the sale of the home, or the

occurrence of other events sifiec! in regulations of the $eetary. For purposes of this
subsection, the term “homeownertindes the spouse of a homeowner.

2 While this subsection could bead to mean that only one “eltly homeowner” must meet the
minimum age to qualify for an HECM, the Secretary has promulgatechtemd that require
the “youngest mortgagor” to be “62 years of agelder at the time the mortgagee submits the
application for insurance.” 24 C.F.R. § 206.33.



Id. 8§ 1715z-20(j) (“subsection (j)")The Secretary has implemed this statutory command
with the following regulation:

(1) The mortgage shall state that the mortdaajance will be due and payable in ful&if

mortgagordies and the property is not the prindigessidence of at least one surviving

mortgagor or a mortgagor conveys all or histaar title in thegproperty and no other

mortgagor retains title to the property.
24 C.F.R. 8 206.27(c) (emphasis added). Onedotdn becomes due, the mortgagee “shall
require” the mortgagor to “pay tmeortgage balance, including”terest, “sell the property for at
least 95% of the appraised value with the net procesdf the sale to be applied towards the
mortgage balance,” or provide the mortgagéé® the deed to the property. 24 C.F.R. 8
206.125(a)(2). The mortgagor has thirty daysratteeiving notice from the mortgagee to pay
the balance before the mortgageey/rbagin foreclosure proceedingisl.

FACTUAL AND PROCEDURAL HISTORY

Each of the three plaintiffs is a widowspouse of an HECM mortgagor. (Compl. § 59-
64, 84-94, 107-116.) Plaintiffs, however, were neittsted on the deeds to their homes nor on
the HECMs that their spouses had signed. {f] 61, 92, 114.) The Seast points out (Def.’s
Mot. at 10), and plaitiffs do not contestsgePIs.” Opp’n at 9), that #gnmortgages on plaintiffs’
homes contain the following language, taken ftommHECM form contract: “9.Grounds for
Acceleration of Debt. (a) Due and Payable. Lender may require immediate payment in full of all
sums secured by this Security Instrumengi)fA Borrower dies and the Property is not the
principal residence of at ldasne surviving borrower.” SeeCompl. Ex. 6.)

Thus, per the contract langy&in the HECMs that had been signed by plaintiffs’

spouses, and per 24 C.F.R. § 206.27, the HECMs on plaintiffs’ homes became due upon their

spouses’ deaths, because the only borrower/ngwtdessted on each instrument was deceased.



(Id. 111 66, 97, 118.) Plaintiffs allege that, assulg they are now thgubject of foreclosure
actions brought by HECM mortgageeseé idff 74, 102, 121.) Plaiffs allege that HUD
regulations improperly implement the anti-dis@ment section in subsection (j) of the HECM
statute. Id.  156.) Specifically, they argue tizat C.F.R. § 206.27(c) illegally allows the
Secretary to insure mortgages that limit potion to “surviving mortgagors,” even though
subsection (j) prevents the Secretary from imgumortgages that do notgpect “the spouse of a
homeowner.” Id. 11 148-157.) Thus, they arguedtihe Secretary properly implemented
subsection (j), the reverse mortgages on their hamoetd not be payable and they would not be
facing foreclosure. Id. 1 156.)

Plaintiffs originally soughboth declaratory and injunctivelief in their complaint,
which was filed on March 8, 2011Id(at 1.) On March 31, 2011, plaintiffs filed a request for a
preliminary injunction. (Mot. For Prelim. In{Dkt. No. 2).) The 8cretary then filed a
memorandum opposing the preliminary injunction amaving to dismiss, arguing that plaintiffs’
first three causes of action were moot and kHadD had taken steps to halt the threatened bank
foreclosures. (Def.’s Mot. dtl, 14.) Plaintiffs withdrew themotion for preliminary injunctive
relief on April 12 (Dkt. No. 11), and subsequeratyreed that their first three causes of action
were moot. (Pls.” Opp’n at 3-4Mowever, they continue tdlege that HUD violated subsection
() of the HECM statute, and they seek botitealaratory judgment thaHUD failed to properly
implement the anti-displacement protectionthe HECM statute, has illegally passed
regulations that contravene thusotection, and that [they] aemtitled to the protections” of
subsection (j), and a “permanent injunctigmihibiting HUD from failng to accord [them]

protection from displacement guataed to them by the HECMadtte.” (Compl. at 28-29.)



ANALYSIS
STANDING

To establish that this Court has jurisdictiorh&ar plaintiffs’ claimsplaintiffs must show
that they have standing.ujan v. Defenders of Wildlif&04 U.S. 555, 560 (1992) (“the core
component of standing is an essential anchanging part of the case-or-controversy
requirement of Article I11”). Inorder to satisfy the “irredudid constitutional minimum of
standing,” plaintiffs must demonate: (1) that they have sufferejury in fact, an actual or
imminent invasion of a legally protected, corterand particularizeshterest; (2) a causal
connection between the alleged nyjand the defendant's conductssue; and (3) that it is
“likely,” not “speculative,” that tk court can redss the injury.ld. at 560-61. “Since they are
not mere pleading requirements but rather arspehsable part of the plaintiff[s’] case, each
element must be supported in the same wangother matter on which the plaintiff[s] bear([]
the burden of proof,e., with the manner and degree of eande required at the successive
stages of litigation.”ld. at 561.

In ruling on a motion to dismiss for ladk subject matter jurisdiction under Rule
12(b)(1), a court must construe plaintiffs' cdampt liberally, giving them the benefit of all
favorable inferences that can drawn from the alleged fact&See Barr v. Clinton370 F.3d
1196, 1199 (D.C. Cir. 2004). Nonetheless, pl&mbear the burden of establishing subject
matter jurisdiction.Pitney Bowes, Inc. v. U.S. Postal Se@r. F. Supp. 2d 15, 19 (D.D.C. 1998).
In addition, “[w]hen a court rukeon a Rule 12(b)(1) motion,rntay ‘undertake an independent
investigation to assure itself of its own subjettter jurisdiction,” andt may consider “facts
developed in the record beyond the complai@séttles v. U.S. Parole Comn¥29 F.3d 1098,

1107 (D.C. Cir. 2005) (quotingaase v. Session835 F.2d 902, 908 (D.C. Cir. 1987)). If



“plaintiff[s’] standing does not adequately app&am all materials of record, the complaint
must be dismissed.Warth v. Seldin422 U.S. 490, 502 (1975).

The Secretary does not contest that plaintiféet the injury-in-facprong of the standing
inquiry (Def.’s Mot. at 16; Defs Reply at 5), and instead adas two arguments in support of
his claim that plaintiffs lack ahding: (1) plaintiffsare unable to meet the causation prong of the
standing inquiry because their injury—being displateth their houses—*is the direct result of
contracts entered into Blaintiffs’ spouses and pate sector lenders,’nd not the result of any
action of any party (Def.’s Reply at 5); and é&/en assuming causation, plaintiffs “advance a
statutory interpretation that woutat redress their injuries.”ld. at 9.) The Court need not
address the causation prong ohsliag because it finds that pl&ifs have failed to establish
redressability.

A. Redressability

Plaintiffs lack standing because the relief tsegk would not redress their injuries.
Redressability requires a court to find that itlilsely, as opposed to merely speculative, that the
injury will be redressed by a faaisle decision” on the meritd.ujan, 504 U.S. at 561 (quoting
Simon v. E. Ky. Welfare Rights Qrd26 U.S. 26, 38, 43 (1992)) (quotation marks omitted).
The Court must assume that it will grant thieefesought and determinghether the relief “will
likely alleviate the particularizeidjury alleged by the plaintiff.”Fla. Audubon Soc’y v. Bentsen
94 F.3d 658, 663-64 (D.C. Cir. 199&Relief that does not “remedy the injury suffered cannot
bootstrap a plaintiff into federal court3teel Co. v. Citizens for a Better Ens23 U.S. 83, 107
(1998). Although causation and redrebgay are normally “overlapping inquiries” with “no
real analytic difference Emergency Coal. to Defend Eddeavel v. Dep’t of Treasuryb45
F.3d 4, 11 (D.C. Cir. 2008), “causation does not it imply redressability,” because there

may be circumstances where “governmental acti@nsigbstantial contributing factor in bringing



about a specific harm, but the undoing ofgloeernmental action will not undo the harm.”
Renal Physicians Ass’n v. peéof Health & Human Servs489 F.3d 1267, 1275, 1278 (D.C.
Cir. 2007).

Plaintiffs’ claimed injury derives from theeSretary’s alleged failur® properly interpret
subsection (j) and to require that HUD-insii¢ECMSs protect the spouses, as well as the
mortgagors/homeowners. (Compl. I 156.) Howetver actual injuries &y allege are the
possible displacements from their homes frmending foreclosure actions brought by the banks
who hold mortgages that explicitiyrovide the lenders with th@wtractual right to foreclose.
(See, e.gid. 11 103-106.)Where, as here, redressabilityripe[s] on the independent choices
of the regulated third party,” is the “burden of the plaintiff tadduce facts showing that those
choices have been or will be made in such maaséo . . . permit redressability of injury.”
Nat’l Wrestling Coaches Ass’'n v. Dep’t of EJQUB66 F.3d 930, 938 (D.C. Cir. 2004) (quoting
Lujan, 504 U.S. at 562). The facts alleged must be “sufficient to demonstrate a substantial
likelihood that the third party diodly injuring the plamtiff would cease doig so as a result of
the relief the plaintiff sought.’/Renal Physicians Ass'd89 F.3d at 1275.

National Wrestling Coaches Associatisrthe seminal case in this Circuit on
redressability where the injury to the plaintiff iettirect result of an action of an entity which is
not a party to the lawsuit. In that caseyanizations representing men'’s college wrestling
coaches, athletes, and alumni challengedyalation interpreting Title IX issued by the
Department of Education. Thegrdation required univeities to provide intercollegiate athletic
opportunities to male and female studentsumbers proportionate their respective
enrollments.Id. at 935. As a result, many colleges andersities, which were not parties to

the suit, chose to eliminate their men’s wiieg teams to complwvith the regulation.ld. The



plaintiffs did not suggest thahg particular school would restooe forego the elimination of its
wrestling team in the absencetbé litigation, butrather, they argued thitthe regulation were
repealed, they would have “better oddéreinstating the wastling programsld. at 939.
Accordingly, plaintiffs could not establish redsability because they offered “nothing but
speculation” that the &guested change in government polwould] alter the behavior of
regulated third parties thpwere] the direct cause tfie plaintiff's injuries.” Id. at 938, 940. As
the Circuit later explained, “the new status §uas] held in place by other forces,” making any
possibility that the Court couldmeady the injury too speculativé&kenal Physicians Ass'd89
F.3d at 1278 (citingNat’l Wrestling Coacheéss’'n 366 F.3d at 939-40).

Crucial to the Circuit’s holding was the detgnation that the ingidual choices of the
colleges and universities were “trulydependent of govament policy.” Nat'l Wrestling
Coaches Ass 366 F.3d at 941. Moreover, the Court ndteat the plaintiffs had not taken the
position that the injurious conduct would filéegal in the absece of the challenged
enforcement policies.Id. Thus, claims are redressableand providing the relief plaintiffs
seek “would make the injuriounduct of third parties aaplained of . . . illegal,Int’l Ladies’
Garment Workers’ Union v. Donovan22 F.2d 795, 811 (D.C. Cir. 1983), and where the third
parties “could only preclude redress if thosedtiparties took the extraordinary measure of
continuing their injurious conduat violation of the law.” Nat'l Wrestling Coaches366 F.3d at
940-41. Thus, the Circuit found redressabiityere regulations allegedly permitted a third
party to keep primates in inhumane condititves would otherwise have been illeganimal
Legal Def. Fund, Inc. v. Glickmah54 F.3d 426, 428 (D.C. Cir. 1998). The plaintiffs showed
that their injuries were redressable becaulerdint regulations would “necessarily alleviate”

their injuries by rendering thebjectionable conduct illegald. at 443.



Recently, the Circuit has issued several opintbas suggest other ways plaintiffs may
show that the relief they se®lould likely redress their injuriesPlaintiffs had standing where
the Attorney General’s invalidation of a referendum was allegedly unconstitutional because
“absent that barrier, there is no reason togwelithat [the third part would refrain from
carrying out its state-laguty to put the referendum . . . into effecLaRoque v. Holdemo.
10-5433, 2011 WL 2652441, at *11 (D.C. Cir. Juh2811). Similarly, plaintiffs in a second
case showed redressability byywiding a letter from the relevatttird party stating that it
planned to remedy the injury plaintiffs complaghof “once the regulatory obstacles [were]
removed.” Emergency Coal. to Defend Educ. Trawl5 F.3d at 11 (the Court could “imagine
no reason, given the record before us,” why thaynjuould not be remedied). In a third case,
the Circuit held that a plaintiff may show redsakility by showing thatelief would make it in
the third party’s “pecuniary interest” to elimieahe alleged harm, thus rendering the “question
of redressability a hardly-speculaiexercise in naked capitalism&bigail Alliance for Better
Access to Developmental Drugs v. Eschenpé68 F.3d 129, 135 (D.C. Cir. 2006).

In contrast to these casesipliffs here cannot sustaingiin burden of linking the relief
they seek to the injury they have suffered. Efdine Secretary hasifad to require that HUD-
insured HECM s include a clauseofecting the spouses of homeows)eand even if the statutory
interpretation plaintiffs propose will ledd third-parties protecting spouses infatlire HUD-
insured mortgages, plaintiffs ffier nothing but speculation to substiate their assertion” that
this change would affect the lenddoreclosing on their mortgageSee Nat’l Wrestling
Coaches Ass 366 F.3d at 933. The terms of the rgages at issue are clear: plaintiffs’
spouses agreed that if the property was “nefpttincipal residence @it least one surviving

Borrower,” the loans would become due. (ConigX. 6.) Plaintiffs have provided nothing

10



beyond mere speculation to suggest that thepgsed interpretation of subsection (j) could
retroactively change the contraat provisions in the mortgagestttheir spouses agreed to.
Thus, to some extent, plaintiffs’ case for redrbsig is even weaker than the one rejected by
the Circuit inNational Wrestling Coachebecause here, plaintiffs esfially seek to stand in the
shoes of future widows of insured homeownerstatt, plaintiffs explicitly argue that they have
standing because they can “achieve relief forrffitdECM borrowers.” (Pls.” Opp’'n at 7.)
However, relief for spouses of future holdef$.HECMs is irrevelantor the purposes of
redressability.See Steel Cp523 U.S. at 107 (mere “comfort and joy from the fact that . . . the
Nation’s laws are faithfully enforced . . . does redress a cognizabiaticle Il injury”); see
also Warth 422 U.S. at 499 (plaintiffs generally “cannastrggheir] claim([s] to relief on the legal
rights or interests dhird parties”).

In response, plaintiffs arguedhit is likely that the Secraty would order the mortgagees
to provide them with relief because he exaesi“powerful and pervasive influence” over the
HECM program and has already temporarily posed foreclosure on their properties. (PIs.’
Opp’n at 6, 8-9.) There is roubt that the Secretary “can undince the lenders’ execution of
their contractual rights and respdnikities” and that “lenders argenerally willing to accede to
HUD'’s requests to halt foreclosursd long as HUD pays the interest on the loan in default.
(Def.’s Reply at 10 & n.7.) But the Court has doubt that the Secretary of Education could
have revived some of the wrestling programs at isstdaiional Wrestling Coachdsy making
personal requests of university presidents. rBote importantly, nothing about subsection (j),
which, again, governs the typesmbrtgages that the Secretary niagure requires the
Secretary to stop mortgagees fréoreclosing on plaitiffs’ property. 12 US.C. § 1715z-20()).

In fact, plaintiffs have naargued, nor could they argue, thiaat their interpretation of

11



subsection (j) would allow HUD to void the mortgawealter the terms afontracts between the
plaintiffs and private lendersSee United States v. Neust&286 U.S. 696, 709 & n.24 (1961)
(existence of mortgage insurance programnditicreate a legal lsgionship between the
government and the individual mortgagofs the Secretary points out, whether the “mortgages
were properly insured or not does not affect thetgage’'s own contractuérms, and it is these
terms that require Plaintiffs’ spouses’ estate®pay the mortgages or sell the houses.” (Def.’s
Mot. at 17.) Thus, plaintiffeave not explained how their impeetation of subsection (j) could
possibly require the Secretary td,aand have failed to show Sbstantial likelihood” that their
proposed interpretation of the st would prompt the Secretaxyact to prevent foreclosure.
Renal Physicians Ass’d89 F.3d at 1275.

Nor have plaintiffs shown that requiring tBecretary to issue nexwgulations requiring
any HECM insured by HUD to protect the spouséhefhomeowner woulahdirectly redress the
injuries that plaintiffs @dim to have suffered. Unlik&nimal Legal Defense Fund would not
be illegal for the mortgagees to contirtoeenforce the terms of the mortgadgeel54 F.3d at
438. UnlikeEmergency Coalition to Defend Educational Traydhintiffs have not submitted
letters or affidavits from #arelevant banks suggesting thiiay would voluntarily redress
plaintiffs’ injuries if the government were to reinterpret the stat@®ee545 F.3d at 10-11 (letter
from third party “strongly suggest[ed] a continuingention . . . to resume the program once the
regulatory obstacles are removed”). And unki®gail Alliance for Better Accesk is hardly in

the third parties’ “pecuniary farest” to grant plaintiffs teef by postponing foreclosure until

some undetermined date in the futuBee469 F.3d at 135. Thus, plaintiffs fail to show that it is

® Plaintiffs note that the Seceey may protect the mortgagoasd the mortgagee’s interests by
providing funds to which they euld otherwise be entitled. (PI®pp’'n at 6-7 n.5 (citing 12
U.S.C. § 1715z-20(i)).) This section, howevmakes no mention of postponing foreclosure
proceedings once a loan has come due, andpha&des no support for gihtiffs’ argument.

12



likely that the mortgagees would alter their behaa®ga result of the lief they seek. Indeed,
there is no evidence whatsoever that it iséljk as opposed to meredpeculative,” that

plaintiffs’ mortgages would be in any way efted by the changed eligibility requirements.

Lujan, 504 U.S. at 561. Plaintiffs have offeratbthing but speculation ®ubstantiate their

claim that a favorable decision from this courll wedress their injuries by altering” the lenders’
mortgagessee Nat'| Wrestling Coaches Ass366 F.3d at 937, and therefore, they lack standing
under Article 111

CONCLUSION

For the foregoing reasons, the Court grargs3fcretary’s motion to dismiss. A separate
order accompanies this Memorandum Opinion.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

DATE: July 15, 2011
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