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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ROBERT BENNETT, et al,

Plaintiffs,

V. Civil Action No. 11-0498 (ESH)
SHAUN DONOVAN
Secretary, Housing and Urban
Development

Defendant.
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MEMORANDUM OPINION

OnMarch8, 2011, taintiffs sued the Secretary tife Department of Housing and Urban
Development (“HUD?”) in his official capacity, alleging that certain fagans implemenng the
Home Equity Conversion Mortgage (“HECM”) program violate the Administra@naeedure
Act (“APA”), 5 U.S.C. 8§ 55%et seq Although plaintiffs originally brought four claims against
HUD, the parties agree that three of the claims are now nidaintiffs’ solesurviving claim
alleges that th&ecretary actedontrary to law by failing to protect the spousesiBCM
mortgagorgrom foreclosureThis Court previously dismissed plaffhs’ case for lack of
standing. See Bennett v. Donovar97 F. Supp. 2d 69 (D.D.C. 2011). The Court of Appeals
reversed.See Bennett v. Donovar03 F.3d 582 (D.C. Cir. 2013). The parties have fied
crossmotions for summary judgmer(Pls.” Mot. for Summ. J. (“Pls.” Mot.”); Def.’s Combined
Mem. in Support of his Mot. for Summ. J. and in Opp. To PIs.” Mot. for Sumftbéf.’s
Mot.”).) For the reasons stated below, plaintiffgdtion will begranted, and defendant’s motion

will be denied.
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BACKGROUND

The material factand statutory framewonelevant tahis case were described in detail
in the Court’s prior opinion and by the Circuit Couiee Bennet?703 F.3d at 584-8@ennett
797 F. Supp. 2d. at 72-73. Therefore an abbreviated vewdliguffice. HECMs,oftenreferred
to as “reverse mortgages,” provide a mecharigmelderly homeowners tconvert “a portion of
accumulated home equity into liquid assets.” 12 U.S.C. § 1ZQ&x- When an elderly
homeowner enters into a reverse mortgage, he receives some combination ofaump s
payment, monthly paymentss aline of credit.This nontfecourse loan is secured by a mortgage
on the borrower’s house. Becauseollateral loss may result if the value of the home is less than
the outstanding balance when the lcames due, Congress created an insurance program
administered by HUD.

Plaintiffs are widowed spouses wbw deceased holders of reverse mortgagmased by
HUD.! Plaintiffs arenotlisted onthe deeds of their homes, nor are they obligors oretrezse
mortgages.See Bennet797 F. Supp. 2d. at 72-73hereverse mortgages issuecontain
language from the HECM form contrgstrmittingthe lender to demarnichmediate paymerdn
the loanif the “[bJorrower dies and the [p]roperty is not the principal residencdezst one
surviving borrower.ld. This language is consistent with 24 C.F.R. § 206.27, a regulation
promulgated by HUDwhich states that “[t|henortgage shall state that the mortgage balance
will be due and payable in full if a mortgagor dies and the property is not the prinsiplenee

of at least one surviving mortgagor . . . ."

! Originally, this case included three plaintiffs. Plaintiff Delofeanne Moore is no longer a plaintiff in
this case because she purchased the property from the estate of her deceased$edPiaridviot. at 5
n.5.)



Facing foreclosureglaintiffs allege thathis HUD regulationviolatesfederal lawbecause
it does not protedchem asnon-mortgagor spouseS€ePIs’ Mot. at 10-14.) In support of their
position, plaintiffs rely on 12 U.S.C. § 1715z-20(j) (“subsection @H)ch states that

[the Secretary may not insure a home equity conversion mortgage under this section

unless such mortgage provides thatltbeneowner’obligation to satisfy the loan

obligation is deferred until thHeomeowner'sleath, the sale of the home, or the
occurrence of other events specified in regulations of the Secretary. For puifpibses
subsection, the terfinomeowner” includes the spouse of the homeowfenphasis
added).
Plaintiffs seek a declaratory judgmehatHUD's regulationviolates this subsecticanddemand
that HUD be required to “take steps immediately to provide Plaittiégprotection of
Subsection (j). (PIs.” Mot. at 15.)
ANALYSIS
l. LEGAL STANDARDS
A. Motion for Summary Judgment

Under Fedeal Rule of Civil Procedure 56, summary judgment is appropriate when the
pleadings and the evidence demonstrate that “there is no genuine issue as te@aalyfathtand
that themovantis entitled to judgment as a matof law.” However, h a case such #sis one
involving review of agency action under the ARAe sandard set forth in Rule 56 does not
apply.SeeSierra Club v. Mainella459 F. Supp. 2d 76, 89 (D.D.C. 200@ummary judgment
thus serves as the mechanism for deciding, as a matter of law, whether theaagen is
supported by the administrative record and is otherwise consistent with thetaflars of

review.See Bloch v. Powel27 F. Supp. 2d 25, 31 (D.C. 2002),aff'd, 348 F.3d 1060 (D.C.

Cir. 2003).



B. Chevron Deference

The Supreme Court’s opinion @hevron, U.S.A., Inc. v. Natural Resources Defense
Council, Inc, 467 U.S. 837 (1984), outlines a two-step process courts must follow in
determining whether to defer to an agency’s interpretation of a statutelefOhevron[s]tep
[o]ne, the court applies the traditional tools of statutory construction in ordescerliwhether
Congress has spoken directly to the question at isstegte Broad. Group, Ltd. v. FCG63
F.3d 543, 552 (D.C. Cir. 2009) (citifighevron 467 U.S. at 842-43). “If this ‘search for the
plain meaning of the statute..yields a clear rest, then Congress has expressed its intention as
to the question, and deference is not appropriate.’at 552 (quotindell Atlantic Tel. Cos..v
FCC, 131 F.3d 1044, 1047 (D.C. Cir. 1997))nder that circumstance, “the court, as well as the
agency, must give effect to the unambiguously expressed intent of Coh§es=3Shevron 467
U.S. at 842-43.

In order to decide a case tivat basis o€hevronstep onea wurt must find that the
intent of Congress evidenced in the statsiteot just “plausible,” but rather that it is the “only
possible interpretation3ee Regions Hosp. v. Shald@d22 U.S. 450, 460 (1998DK
Laboratories, Inc. v. U.S. D.E.A362 F.3d 786, 796 (D.C. Cir. 2004That a statute is
susceptible of one construction doesmawoider its meaning plain if it is also susceptible of
another, plausible construction . .)..1f the ourt finds that the statute is silent or ambiguous
with respet to the specific issue,” th@art will proceed to step two of tlighevronanalysis ad
consider whether the agency’s interpretatibthe statutés arbitrary and capriciousSee
Chevron 467 U.S. at 843. At thsecondstep, theagency’'snterpretation is “given controlling
weight unless” it is “manifestly contrary to the statutid” at 844. The question at this step “is

not whether the [plaintiff's] proposed alternative is an acceptable policy option bewtiet



[agency action] reflects a reasonable interpretation of [the statG@dl’ for Common Sense in
Gov't Procurement.Wnited States/07 F.3d 311, 317 (D.C. Cir. 2013).
. CHEVRON STEP ONE REVIEW

A. Plain Meaning

When analyzing a statute undénevronstep me, a courtmustfirst determine whether
the plain meaning dhe statutory texts clearon its faceor whether the statutory tebst
ambiguous.SeePSEG Energy Resources & Trade LLC v. F.E.R665 F.3d 203, 20D.C.
Cir. 2011). For purposes Ghevronanalysis,"ambiguity isa creaturenot of definitional
possibility but of statutory contextBrown v. Gardney513 U.S. 115, 118 (1994). Therefore,
“the issue is not so much whether the [statutory language] . . . is, inafstnacsense,
ambiguous, but rather whether, read in context and using the traditional tools ofgtatut
construction, the term . . . encompasses [the government’s interpretatah] Ihdep. Sys.
Operator Corp. v. F.E.R.C372 F.3d 395, 400 (D.C. Cir. 2004).

In this analysis;courts must presume that a legislature says in a statute what it means

and means in a statute what it says theBe&Conn. Nat'| Bank v. Germajb03 U.S. 249, 253-
54 (1992) (citation omittedMoreover, &this step;[courts] alone are t&ked with déeermining
Congress’sinambiguous intent,” and therefore the statutory interpretation proceeds “without
showing the agency any special deferendéllage of Barrington v. Surface Transp. BE36
F.3d 650, 660 (D.C. Cir. 2011).

Both parties agree thttis case turn®n whether subsection {§ ambiguous or whether
the plain meaning of the textrisadily ascertainabl@Iaintiffs contendhat subsection (j) is
capable of a single meaning; namely, that HUD may only insure reverse nesttgetgcome

dueafterthe death oboththe homeowner (thenortgagoy and the spouse of that homeowner



regardless of whether thgpouses dsoa mortgagar(SeePls.” Mot. at 10-14.) Defendant
argueghat subsection (j) is ambiguolbiscausehe statuteanalso be read to protect only those
spouses who amo-obligors on aeverse mortgagéDef.'s Mot. at 13-20.)

This conflict arises because the parties disagree as to the meaningexfdhd sentence
of subsection (j)—“[flor purposes of this subsection, the term ‘homedwraudes the spouse
of ahomeowner.”Plaintiffs read this sentence to mean floathe purposes of subsection (j),
the term homeowner includes the homeownertaatlhhomeowner’s spous®efendanteads it
to mean thator purposes of subsection (j), the term homeowner includes the homeowner and his
or herhomeowner spousdf either of these readings is plausible, the Court must move on to
Chevronstep two. However, if only one is plausible, the Cooruét give effect to the
unambiguously expressed intent of CongfeSsee Chevram67 U.S. at 842-43.

In analyzingwhich constructiorof the statutes correct the Court is aided by the
longstanding canon atatutory interpretatiothatit must”give effect, if possible, to every
clause and word of a statute, avoiding, if it fijgyany construction which implies that the
legislature was ignorant ¢fie meaning of the language it employddhabitants othe Twp. ®
Montclair v. Ramsdell107 U.S. 147, 152 (1883)ee alscAm. Airlines, Inc. v. Transp. Sec.
Admin, 665 F.3d 170, 176 (D.C. Cir. 2011). Put differerdlgourtmustnotinterpret a statute
so as taender any words withithatstatute as “mere surplusag&é&e Potter v. United Stafes
155 U.S. 438, 446 (1894) (language “cannot be regarded as mere surplusage; it means
something).

Relying on this hermeneutic principldamtiffs argue thatn subsection (j) Congress
intended to extend displacement protection to the homeowner and his or her spouse regardless of

whether the spouse was also an obligor on the loan. (PIs.” Mot. at 12.) Any other reading,



plaintiffs explain,would “strip[] spouses of the&xplicit statutory protectiongainst
displacement, and render[] the core statutory ptmte at issue here mere surplusagkl. at
14.) In response, defendant contends that for purposes of subsection (j), “a person must be a
homeowner in order to be within the definition of a ‘homeowner’ under the staiDed.”s Mot.
at 16 n.12.)“If the spouse is not a borrower on the mortgage"'nd¢éendant argues, “then the
spouse has no ‘obligation to satisfy the loan obligation’ and there is nothing to defer until her
death.”(Id. at 14)

Defendant'sconstruction of the statute would render the second sentence of subsection (j)
mere surplusagsp it is nota plausiblaeadingof the statutory textlf a spouse is a eobligor
on thereverse mortgagehen he or she would automatically be cdased &homeowner”
under the terms of the statiteBy virtue of tre spouse’$egal status as a homeownlee, or she
would beprotected by the first sentencesoibsectiorfj), which defers the reverse mortgage
from becoming due and payable “until the homeowner’s death.” 12 U.S.C. § 1715z-20(j).
Under defendant’s interpretation, tefore, thesameprotections would extend to the same
parties—the homeowner(s)—with or without the second senteneealse defetant’s position
effectively reads the second senteatsubsection (j) out of the statute, the Court firlis
construction to bemplausible® In order for the second sentence &awénany meaning all, it
must be read to include in the definition of homeowner any spouse, regardless of whether he or

she is a joint mortgagor.

2 According to the explicit termsf the statute, a prospective obligor must be a homeowner to be eligible
for a reverse mortgageéseel2 U.S.C. § 171520(d)(2)(A).

% On appeal, the Court of Appealppears to havendorsed this conclusion dficta. In his opinion for
the Court, Judge Silberman wrote: “[W]e admit to being somewhat puzzZiedhas HUD can justify a
regulation that seems contrary to the governing statierinett 703 F.3d at 586. But, as defendant
correctly argues, this obsetian by the Circuit does not bind this CoyiDef.’s Mot. at 12 (citingCent.
Va. Cmty. Coll. v. Katb46 U.S. 356, 363 (2006)).)
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Defendant tries to avoid this result and give meaning to subsection (j) by atigating
“[i]n the absence of the second sentence of Subsection (j), a dssdendause could be
triggered by the death of one joint tenant, or one member of a tenancy by the ehtefys
Mot. at 18.)Yet, this interpretation is simply not supportedtbg statute Although the word
“mortgagor” does appear at least twenty times in the statutgyr€ss specifically chose to use
the term “spouse” in subsection (j), and not “joint mortgagors” or “feinants’ In fact,
Congress chose “spouse” notwithstanding the fact that it has a very speeaficm and
notwithstanding the fact that in othections of the statute, Congress demonstrated its ability to
extend protections to joint mortgagors with ease. In subsection (f), for exabugpigress
requiresHUD to extend counseling services not to homeowners and their spouses, but to “each
mortgagor’ 12 U.S.C. § 1715z-20(f). The Court presumes, therefore, that if Congrassd
to extend displacement protection to joint mortgagors, the second sentence of suljsection (
would have read: “For purposes of this subsection, the term ‘homeowner’ includes each
mortgagor.”

Moreover, as discussed aboitas clear thathe first sentence of subsectigpwould be
suficient to protect two canortgagor spouses without the inclusion of the second sentence.
Defendants argumentegarding due-osale clausedoes nothing to alter this analysiBhe first

sentence of subsection (j) is sufficient to protect against the scenafergaddiy defendant

* In support ofhis argument, defendant relies in pamtthe “regulatoryoackground” at the time of
subsection (j)'passge. (Def.’s Mot. at 1.J Specifically, defendant emphasizes that pursuantdthan
act of Congress, the Gagt. Germain Act, “Congress created a number of exceptions to the
enforceability of due-osale clauses,” but excluded reverse mortgages fronptbeection(See id).
Evidence of other statutes, however, is appropriate at step flwesfonanalysis, not at step on&ee,
e.g, Kennecott Utah Copper Corp. v. U.S. Dept. of Inter@@d F.3d 1191, 1231 (D.C. Cir. 1996).
Moreover, evelif the Courtwere tocorsider the Garist. Germain Act, it would not be swayed by
defendant’s argumettthat because th&ct did not protecteverse mortgages,follows thatsubsection (j)
was passednlyto close thastatutorygap. Defendargimply presents no evidence that subsection (j)
was passed specifically &aldresghis aspect of HECM lendingSeeDef.’s Mot. at 18)
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where a lender seeks to invoke a dumesale tause after the death of the first obligor spouse,
becausdothborrowerswould be “homeowners” under the statute. The second pée dif st
sentence would protect thedowed co-mortgagor because a “homeowner” would still be alive.
In addition to offering hi®wn interpretation of the statyt@efendanargues that
plaintiffs’ reading of the statute is ifgusible. “Although the term ‘homeowner’ appears twice
in the first sentence of Subsection (j),” defendes#ers, “Plaintiffs attempt to substitutbe
term ‘spouse’ for only one of those.” (Def.’s Mot. at 15-16.) Under this reasoning, defendant
contendghat plaintiffs “would rewrite the statute to redde Scretary may not insure a home
equity conversion mortgage under this section unless such mortgage provides that the
homeowner'obligation to satisfy the loan obligation is deferred untilgpeuse’'death . . . .”
(Id. (emphasis in original).) Defendant argues that the only way to judge the validity of
plaintiffs’ proposed construction is to read the sentence in the followingMySecretary may
not insure a home equity conversion mortgage under this section unless such mortgage provide
that thespousés obligation to satisfy the loan obligation is deferred untilgpeuse’sleath (Id.
at 16)
The problem with defendant’s argument is that ifstegutels read in this way, it
fundamentally misconstrues the definition of ttem“ includes.”Because “[afundamental
canon of statutory construction is that, unless otherwise defined, words will beatadras
taking their ordinary, contemporary, common meanifgfrin v. United State144 U.S. 37, 42
(1979);Rasul v. Myers563 F.3d 527, 533 (D.C. Cir. 2009) (quotirerrin, 444 U.S. at 42), it is
more appropriate to read the second sentence of subsection (j) in light of the comanoy ok
“‘include”: “to take in or comprise as a part of a whol®'ERRIAM-WEBSTER S COLLEGIATE

DICTIONARY 588 (10th ed. 1997). This is very different from the definition of the word



“substitute” which means “to put or use the place ofinother.”ld. at 1174.Relying on these
dictionarydefinitions, the Court concludes that Congress intended to give “honmesb@ammore
expansiveameaningn subsection (j) when it used the word “includesi-meaning where it takes
in, or encompasses, the word “spoude’tequire the Court tesubstitutehe term spoustr all
references tlomeownein its analysisvould effectivelyeliminateCongress’ use of the term
“include.”

Ultimately, while the plain text of thistatute may lack “linguistic precision, there is no
reason to manufacture ambiguity when, as in thsecthe legislative prose is pelluci8ge
PerformanceCoal Co. v. Fed. Mine & Health Review Comn8d2 F.3d 234, 239 (D.C. Cir.
2011). Neither party asserts that this is a case where Congress failed to considecige pr
guestion at hand or where Congress explicitly left a gap for an administratney &géll.
Rather, this is a case in which the parties disagreethe tmplications of Congress’ definition
of “homeownet for the narrow purposes of subsection (Pespitehis linguistic gymnasticghe
plain meaning of the statutenambiguously foreloses”defendanis interpretationSeePetit v.
U.S. Dep't of Educ675 F.3d 769, 781 (D.C. Cir. 20138ubsection (j) means what it says: the
loan obligation is deferred until the homeownerslthe spouse’s deathTherefore, the judicial
inquiry stops lhere.

B. Context and Legislative History

In this Qrcuit, acourt must'exhaust the traditional tools of statutory construction . . .

[including] the statute’s text, legislative history, and structure, as well parpose’at step one

® This reasoning also illustrates why defendant’s focus on defining the ablig&tion” is misguided.
(SeeDef.’s Mot. at 14-16.)Both parties agree that the terobfigatiori’ extends just téthe
homeowner.” The question in this case is whether the phrase “homeownesiablignpliesan
obligation ofany member ofhe category homeowner (which includes a non-obligor spouseéether
both the “homeowner” and the spouse must independently be obfigmder to be protected under
subsection (j).
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of its Chevronandysis. Seed. (quotingBell Atl. Tel. Cos.131 F.3cat 1047). That said, in order
“to defeat application of a statute’s plain meaning, [defendant] must showtk&hes a matter
of historical fact, Congress did not mean what it appears to havesthdf, as a matter of logic
and statutory structure, it almost surely could not have mearRétrformanceCoal Co., 642
F.3d. at 238 (quotingngine Mfrs. Ass’'n v. ERA8 F.3d 1075, 1089 (D.C. Cir. 1996) (internal
guotation marks omitted)).

While theCourt is satisfied that thetatutory texof subsection (j) is unambiguote the
reasons discussed aboveere are several contextual arguments whfér furthersupportor
the Court’s conclusion. First among these is thatsecond sentence of subsectipbépins
with the introductory clause, “For purposes of this subsection . . . .” This preamble asivedic
of Congress’ intenthat thesentence serve a special function. Indeed, subsection (j) is the only
subsection in the entire HECM statute that includes such qualifying languaby]here
Congress includes particular language in one section of a statute but amégtisather section of
the same Act, it is generally presumed that Congress acts intentionally podgbyin the
disparate inclusion or exclusignRussello v. United State$64 U.S. 16, 23 (1983) (citations
andinternal quotation marks omitted). In addition, the Court also presumes that Congeess’
of the word “spouse” was intentional; after #tle only other time it appears in the statute is
when Congress defined “elderly homeowner” to mean “any homeowner who is, or whose spouse
is, at least 62 years of age or such higher age as the Secretary magepte$erU.S.C. 1715z-
20(b). Read in tandensubjections (b) and (j) confirm that Congress drafted the statute with an
understanding that spouses could be distinct from homeowners, and that scenariagseight
where reverse mortgages would be entered into by only one of two spouses btdctitha

non-mortgagor spouse.
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The Courtalsofinds instructive theSenate Report of the Committee on Banking,
Housing and Urban Affaingheresubsection (j)s discussed SeeS. Rep. No. 100-21, at 28
(1987). This report explicitly states thatibsection (j) intendet “defer[] any repayment
obligation untildeath of the homeowner and the homeowner’s spauséd. Defendants do not
dispute the existence dfis legislative history, nor coulithey. Instead, they argue tllaé
committeereportis an “unreliable guide, particularly [when compared] with the language of th
conference report(Def.’s Mot. at 27.)Yet, defendanfails to point to any language the
Conference Repothat specifically addresses the question presented in thig8asdad.

(quoting H.R. Rep. No. 100-42&printed in1987 U.S.C.C.A.N. 3458, 3512).) To the contrary,
defendant stagethat “[m]ore than anything, th[&dgislative historyindicates Congress’ intent to
confer upon the Secretary the broad discretion necessary to operate the Hbda
program in a financially responsible manneb&{.’s Mot. at 27.)It is indisputable that
Congress, as it so often does, sought to provide the agency with broad discretiatuatefts
statutory sceme However underChevronit is the duty of theourt to determine whether the
regulatiors thattheagency adoptegdursuant to that scheme latethe plain text of the statute.
On this question, the Conference Report’s reference to broad discresimplg not helpful.
Therefore, while defendant is correct that as a general matter a conferences rapeitter
indicator of congressional intent than an unpublished committee repemng—as in this case-
the conference report fails to shed lighttba statutory texthe Court finds it useful to look at

legislative history that is directly on point.

® Legislative history is of limited value at step one of@revroninquiry, especially when a court
concludes that the statutgdlain meaning is cleabee Halverson v. Slatet29 F.3d 180, 189 n.10 (D.C.
Cir. 1997)(“[O]rdinarily we have no need to refer to legislative historghevronstep one . ... We
consider legislative history [] only because the Secretary argues it evincesessamgl intent at odds
with what the language of [the statute] otherwise manifests.”)
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Defendant’s pleadingmake severahdditional arguments, includinige need to create an
actuarially sound reverse mortgage insurance plan, the Equal Credit OpportuntheAsarn
St. Germain Act, congressional acquiescence, and state intestacy Heueser, as defendant
recognizs, none of these argumesigealk to whether the statutory textusmambiguous.
Instead they only speak to the question of whether the regulation at issue is an arbitrary and
capricious exercise of HUDsatutorily grante@uthority. Becausehe Court issatisfied based
on the plain reaning of the textas well as the context and legislative histdimat there is only
one plausible construction of subsectioni(jis not permitted to continue ©hevronstep two
and considethese extrdextual sources

C. “Other Events” Clause

In a final attempt to justify the validity of HUDi®gulation defendantargues that
HUD'’s ability under subsection (j) to specify “other events” when a reveosgage can
become due allows it tarfake the death of dblorrowersa triggering event.” (Dig s Mot. at 20
(emphasis in original). However, this argumems without merit Simply because subsection (j)
permitsHUD to creaté'other events” when a lender may make a reverse mortgagé daoes
not give HUD the statutory authority &dterthe specific triggering evenidentifiedin the
statute.SeeNat'l Treasury Emples. Union v. Chertod62 F.3d 839, 858-59 (an agency may not
“nullify the [statute’$ specific guarantee . . ;"Railway Labor Execites’ Ass’'n v. Nat'l
Mediation Bd, 29 F.3d 655, 670 (D.C. Cir. 1994) (an agency does not have “plenary” authority
to act, just because Congress provides “some” authority). Defendant’s reading ofisal{pe
would do just that. It would permit the agency to unilaterally create a tinggeventhat would
render anothestatutorilyspecified triggering event (“the homeowner’s deathBaningless

Therefore, it is not a plausible reading of the statute.
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1. REMEDY

Having found that subsection (j) is not ambiguoustaatt HUD’sregulation as applied
to plaintiffs is invalid! the Court is now tasked with identifying the appropriate remedy. In this
regard, the Court is bound lilge explicit guidance set forth lthe Court of Appeals:

We do not hold, of course, that HUDrequiredto take [a] precise series of steps, nor do
we suggest that the district court should issue an injunction to that effect. Apgpella
brought a complaint under the Administrative Procedure Act to set aside an unlawful
agency action, and in such circumstances, it is the prerogative of the agencgedrdeci
the first instance how best to provide reli€ee N. Air Cargo v. U.S. Postal Se6/74

F.3d 852, 861 (D.C. Cir. 2012) . ..

Perhaps HUD would provide the precise relief we have outlined, perhaps it would find
another alternative, or perhaps it would decide no such relief was appropriate. We
recognize that, even if the district court issues a declaratogynemt, appellants still
have noguarantyof relief. Though of course, if Bennett and Joseph prevailed on the
merits in the district court but were dissatisfied with HUD’s remedy, they wadwialys
have the option to seek review on the ground that HUD’s actions were ‘arbitrary,
capricious, an abuse of discretion, or otherwise not in accordaricéheitaw. 5 U.S.C.

8 706(2)(A).

Bennett,703 F.3d at 589.

Given this guidance, this Court has no choice btitentify the legal error” and then
“remand to the agencyN. Air Cargo v. U.S. Postal Seré74 F.3d 852, 861 (D.C. Cir. 2012).
That erroris thatHUD violated 12 U.S.C § 171523%) when it insuredhe reversenortgags of
plaintiffs’ spouses pursuant to agency regulation, whatmittedtheirloan obligationgo come
due upon thie deathregardless of whethéheir spouseéplaintiffs) were still alive The Court

will remand the case tdUD so that it can fashion appropriate relief consistent with this

Memorandum Opinion.

"There is some disagreement as to whether this challenge is “facial” or “as &pHibseever, both
parties seem to reach the conclusion that this challenge only applieplaitti&s in this case. See

Pls.” Mem. of Law in Further Support of Their Mot. for Summ. J. and in Responsgsf.t® Aot. for
Summ. J. at 17 (“the Court should issue a declaratory judgment that the clihtlemgations are invalid
as applied to Plaintiffs . . . .”); Def.’s Mot. at 34 (“At best, Plaintiffs cayuea that [the regulations] are
invalid as applied to them . . . .").)
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CONCLUSION
For the foregoing reasons, the Court grantptamtiffs’ motionfor summary judgment
and denies defendantsossmotion for summary judgmenA separate order accompanies this
Memorandum Opinion.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

DATE: September 30, 2013
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