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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

RICHARD J. REILLY,
Plaintiff,
V. Civil Action No. 11-cv-0544 (KBJ)
SECRETARY OF THE NAVY et al,

Defendants.
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MEMORANDUM OPINION

Plaintiff Richard J. Reilly“Reilly”) , a former Captainn the Marine Corps
Reserves (“MCR”) filed the AmendedComplaint(ECF No. 6)(“Am. Compl.”) in the
instant cas®n January 30, 2012aming as defendantbe Secretary of the Navy, the
Board for Correction oNaval Records (“BCNR”), and the United Statesllectively,
“Defendant®). Reilly’s claims stenfrom his twice being denied promotionsttoe
rank of Major within theMCR. Reilly alleges that he was denied promotion and
subsequently discharged from tNECR because of a clerical error in the approval
process for his first application for promotiesan errorthat, according to Reillythe
BCNR wrongly declined to correctThe Amended Complaintontains two counts:
“improper discharge” (Count |landviolation of the Administrative Procedures Act
(“APA”), 5 U.S.C. § 7042012)(Count II). The Prayer for Reliein the Amended
Complaintrequests “constructive service from the tifiReilly] was improperly
removed from the promotions I[st” along with “back pay, allowances, restoration of
date of rank and lineal precedence, and any other emolumtaisReillywould have

been entitled tdnad he not been denied promotiofAm. Compl.at 7)
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Before the Court now iBDefendants'motion to dismiss Reilly’s clans under
Feceral Rules of Civil Procedurel2(b)(1) and 12(b)(g or in the alternativeto grant
summary judgment in favor defendantpursuant taRule 56. For the reasons set
forth below, the Court wWillGRANT Defendants'motion, dismissingCount | of Reilly’s
Amended Complaint, anenteringsummary judgmenin Defendantsfavor with respect

to Count Il. A separate order consistent with this opinion will follow.

I. BACKGROUND AND PROCEDURAL HISTORY
A. Legal Framework For Military Promotions

Reserve military officers are selected fand receivepromotionsin rank
pursuant to paranters that aresetforth in a federaktatute. Seel0 U.S.C. 8§ 14101
317(2012) As with active duty officersthe law dictates that “selection boards”
constituted pursuant to 10 U.S.C. § 14101 determine the promeligibility of
reserve officers After reviewing all eligible candidates for promotion, the selection
board returngo the Secretary of the relevant military departmaméportlisting the
names of the officers theelectionboardrecommenddgor promotion Seel0U.S.C. 88
14108, 14109.The Secretary then reviews thisportto ensure that it complies with
applicable laws and regulations, and subsequesubmits the report, along with any
additionalrecommendationgo the Secretary of Defens®r further transmittal to the
Presidenfor his approval. 10 U.S.C. § 14111. During this proc#ss Deputy
Secretary of Defense, the Secretary of Defepns¢he President mayemovefrom the

promotion listthe names of officers the selection boaedommenddfor promotion.

! The Secretary of the relevant military department appoints the membéhs eelection board
according to certain criteria that are laid émtthe statute and are not relevant here, as Reilly does not
challenge the congtition of the selection boardSeel0 U.S.C. § 14102.
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10 U.S.C. § 14111(b). The names of officedso are ultimatelyselected for promotion
aredisseminated to the relevant military department at any time tféePresident
approwes them 10 U.S.C. § 14112However, the President retains the authority to
remove the name of any officer from a promotion list at any time befarteofificer is
actuallypromoted. 10 U.S.C. § 14310(a).

B. The 2003 PromotionBoard’s SelectionOf Reilly And Reilly’s Subsequent
Removal From The 2003 Major Promotion List

Reilly was commissioned as an officer in the Mar@& psin April of 1993, and

remained on active duty until Februawf2001, when he resigned his commission and
accepted a new commission as a Captain in the M@®n. Compl. T 6)
Subsequently, the Fiscal Ye2003 Reserve Major Promotion Boa(tthe “2003
Promotion Boart), a boardhat the Secretary of the Nawdyly corstitutedpursuant to
10 U.S.C. § 14101selected Reilly for promotion to Major(ld.)?> As a result of this
selection,Reilly’s name was placed on the 2003 Major Promotion List, and his
promotion was scheduled to go into effect on October 1, 200@e the list received
approval from the Presiden{Administrative Record (“AR”)(ECF No. 9 at 11
(Memorandum fom Commandant of the Marine CorpsAoting Secretary of the Navy
Regarding Captain Richard J. ReillyQMC Memo”).) However, on Septembe62
2002, Reilly was informed that his promotion had been delayed and that the reshoval
his name from th@003Major Promotion list was under consideratior(ld. at 10.)

The delay was due ta NontJudicial Punishment (“NJPPresentin Reilly’s

military record Reilly hadreceivedthe NJPas a result o&n incident thahad occurred

2 Although the record does not reflect the exact date of Reilly’s selechased on record evidence
concerning the Major selection process for subsequent yeardjkeig that Reilly’s selectioroccurred
in approximately April of 2002. SeeAR at 220 (Memorandum from CMC to Reilly Regarding
Mandatory Separation) (indicating that 2006 Major Promotions List waerehéned in April of 2005).
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in Marchof 1998 while Reilly, then on active duty, was stationed in Norway. Reilly
went to a bar during a period bliberty,” andbecame intoxicated(AR at 10(CMC
Memo).)* Then while riding a Marinetransport bus back to his baseeilly grabbed

the buttocks and crotch area of a female Mari(ld.; Am. Compl. § 7). Reilly was
subsequentlgharged with one count dbehavior unbecoming an officer and a
gentlema# pursuant to 10 U.S.C. § 938ndhevoluntarily accepted NJi April of
1998 (AR at 49(Punitive Letter of Reprimand to Captain Richard J. Rei)lys a
result, Reillyreceived a letter of reprimand and was required to forfeit $500 inqray f
two months, and $250 in pay for two additional montkisl. at 43(Report of
Nonjudicial Punishment in the Case of Captain Richard J. Reilly)

On June 9, 2003, whilthe removal oReilly’s name from the 2003 Major
Promotion Listwas still under consideration, tiheting Commandant of the Marine
Corps (“CMC”), Gen. Michael W. Hageesent a thregpage memorandum to the
Secretary of the Navwith the subject line “POSSIBLE RVMOVAL FROM THE FY03
MAJOR (USMCR) PROMOTION LIST IN THE CASE OF CAPTAIN RICHARD J.
REILLY.” (AR at 1612 (CMC Memo).)* In the Memorandumhe CMC
acknowledged and explained the circumstances of Reilly’s NIR.at 10.) The CMC
also noted that Reilly thencurrent commanding officers uniformly praised hinda

that these officerspined that the 199BJPincident “is considered aanomalyfrom an

% Liberty is “the authorized absence of an individual from a place of dat chargeable as leave.”
Marine Corps Manual W/B 1-3 at A-2 (March 21, 1980).

* The Commandant of the Marine Corps is the highasiking officer in the Marine Corps. He is
appointed by the President and reports directly to the Secretary of the [$&el10 U.S.C. § 5043.

The record in this case does not reflect the specific nistances under which the CM{afted the
memo—that is,whether it was pursuant to standard internal procedqurbsther Reilly or the Secretary
of the Navyrequesed that the CMC draft the memor whether the CMC dradd the memoof his own
volition.
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otherwise sustained record of excellence and high standard of condqicttat 11-12.)
Finally, the CMC hinsdf noted his belief that “this single incident was out of character
for Captain Reilly and | believe it to be a otime lapse in judgment . . Therefore, |

do not believe this incident merits Captain Reilly’s removal from the promotiofi list.
(Id. at 12) This memorandum of endorsement concluded with the CMC’s signature,
and underneath the CMC’s signature on the last pageoimémorandum was the
phrase “SECNAV DECISION,followed bythree additional lines stating “APPROVE,”
“DISAPPROVE,” and “OTHER.” Next to each of these words wasblankspace for

the Secretary of the Navy’s signaturdd.}

On February 17, 2004, the Secretary of the Navy disapproved the CMC’s
promotionrecommendatiomy initialing and dating thé DISAPPROVE line atthe end
of the CMC’smemorandum (AR at 12(CMC Memo)) The Deputy &cretary of
Defense Paul Wolfowitz,thenwrote a separate memoranduonPresidentGeorge W.
Bushon behalf of theSecretary of Defensen May 31, 2004requesting that Reilly’s
name be removeftom the 2003 Major Promotion List(AR at 13(Memorandum from
Deputy Seretary of Defense to Presideritfolfowitz Memo”)).) In thememorandum
the Deputy Secretary of Defense specifically noted that he was recomrgeRdilty’s
removal from the 2003 Major Promotidnst becausé[a] fter reviewing Captain
Reilly’s response and the evidence contained in the investigative reépert

Commandant of the Marine Corps states that he has lost trust and confideéhrse



officer’s ability to assume positions gfeater responsibility (I1d.)> The President

removedReilly’s namefrom the 2003 Major Promotion List on June 21, 20Q&.)

C. The 2006 Promotion Board’s DenialOf Reilly’s Promotion Application
Reilly was once again eligibl®r promotion to Major via the Fiscal Year 2006
Major Promotion Boardthe “2006 Promotion Board”)(Am. Compl. 1 10° The 2006
PromotionBoard denied Reilly’s applicatioan April 29, 2005 (AR at 220
(Memorandum from CMC to Reilly Regarding Mandatory Separation)) fRgilly’s
second failure to be selected for promotion required his mandatory separatio bhie
MCR pursuant to 10 U.S.C. § 14565Accordingly, Reilly’s separation from the MCR

was set for November 1, 200%ld.)

D. Reilly’s Petition To The BCNR
On June 8, 2005, while his mandatory separation was pending, Reilly filed a
petition with theBCNR seeking to have the records in his personnel file regarding his
two failures to achieve promotion to Major “corrected.” (AR & BCNR Petition))
The BCNRoperategursuant to 10 U.S.C. § 1552, which grants the Secretary of the
Navy the authority to establish procedures for the correction ofanylitecords upon

request of a claimant. The regulations governing the BCNR provide that

® The Deputy Secretary’s letter to the President did not specificallyeeterthe CMC’s June 9, 2013,
memorandum to the Acting Secretary of the Navy, nor did it spetlifistate what documents it was
referencing when it referred to “Captain Reilly’s pesise” and the “investigative report.”

® Because his 2003 promotion application took nearly two and a half yegme¢ess, Reilly had to
wait until 2005 to reapply for promotion.

710 U.S.C. § 14505 provides that: “a captain on the reserve astves list of the . . . Marine Corps

.. who has failed of selection for promotion to the next higyrade for the second time . . . shall be
separated in accordance with section 14513 of this title not laterthieafirst day of the seventh month
afterthe month in which the President approves the report of the board whisideoed the officer for
the second time.”



[tjhe Board is not an investigative body. Its function is to consider

applications properly before it for the purpose of determining the

existence of error or injustice in the naval records of current and forme

members of the Navy and Marine Corps, to make recommendations to th

Secretary or to take corrective action on the Secretary’s behalf when

authorized.

32 C.F.R. 8§ 723.2(b)2013) The regulations further provide that an application for
correctionmaybe denied if the Board “determines that the evidence of record fails to
demonstrate the existence of probable material error” and that, in m#kisg
determination, “the Board relies on a presumption of regularity to suppodfticeal
actions of public officers and, in the absence of substantial evidence to thargontr
will presume that they have properly discharged their official dutiés.’§ 723.3(e)(2).
When the BCNR denies an application, it must “be made in writing and ineluteef
statement of the grounds for denialld. § 723.3(e)(3. The BCNR’s written opiion
must also attach “any advisory opinion considered by the Board which is hpséil

out in the statement.Ild. § 723.3(e)(4).

Reilly’s petition to the BCNR specifically requested tadtdocuments
associated with his removal from the 2003 MdpsomotionList beremoved from his
official record, andhathis failure to be selded to the 2006 Major Promotidrist be
removed from his records well (AR at 9(BCNR Pettion).) The statedasis for
Reilly’s petition washis beliefthat the Deputysecretary of Defense (and consequently
the President) had received erroneous information regarding the Cop@isn of
whetherReilly shouldbe retaned on the 2003 Major Promotidnst. (Id. at 67;
Plaintiff’s Regponse to Motion to Disiss(ECF No. 11)(“PIl. Br.”) at 4) According to

Reilly, the Deputy Secretargf Defensehad mischaracterizetthe CMC as having “lost

trust and confidence in this officer’s ability to assume positions of greate



responsibility (AR at 13(Wolfowitz Memo)), when in fact, quite to the contrary, the
CMC'’s prior memorandum to the Secretarfythe Navyhad specifically stated that “
recommend that Captain Reilly’s name remain on the Fiscal year 2003 Resajoe M
Promotion List (AR at 11(CMC Memo). Given this alleged mistake, Reilly reasoned
that, if the BCNRremoved all of the documents that had been added to his file related
to promotion after his name was placed on the 2003 Major Prombisonthenhis
place on the 2003 Major Promotidumst would be restored and could then be
resubmitted to the Secretary of the Navy and the President for appr@®Rlat 67
(BCNR Petition))

After receivingReilly’s petition, the BCNR sought an advisory opinion on
Reilly’s case from theudge Advocate Divisionf the Military JusticeBranch(*“JAM”)
at Headquarters Marine Corp¢DefendantsBrief in Support of Motion to Dismiss
(ECF No. 101) (“Def. Br.”) at 5; PI. Br. at 45.) On August 26, 2005, JAM provided
an opinion recommenndg thatReilly’s petiton be denied.(AR at 15(JAM Advisory
Opinion).) JAM’s opinion wasbased largely on the affidavit of Matthew Spurlock, a
JAM lawyer. (Id.) Spurlock’s affidavitstatedthat he had interviewed Major Peter
Gillis, who had been the Head of Officer Promotions for MCR during the time when the
removal of Reilly’s nama from the 2003 Major Promotidnst was under consideration.
(AR at 17(Spurlock Affidavit)) Spurlock averred that Major Gillis tolldim that Gillis
had personal knowledge that the CMC had changed his recommendation regarding
Reilly, and that théeputySecretary of Defense’s May 31, 2004, memorandum to the
President accurately reflected the CMC's final recommendat(tch) The BCNR

obtained an affidavit from Major Gillisimselfin August of 2005which wasidentical



in substance to thaffidavit that Spurlockprovided (AR at 19(Gillis Affidavit).)
BCNR procedures provided Reilly a chance to respond to both affidavits, Wwaidid
Reilly criticizedthe affidavits as hearsay, analsoquestiored bothhow Major Gillis
could have beeprivy to conversations between much highanking officers and why
there was no written document memorializing the CM§lipposedthange of opinion
regarding Reilly’s promotion.(AR at 20-24 (Letters from Reilly’s Counseto BCNR
Responding to JAM Advisory Opinior))

On October 17, 2005, the BCNR issued a tpeage decision denying Reilly’s
petitionto “correct” his personnel file by removing promotio@lated records (AR at
1-2 (BCNR Decision Letter)) The BCNR decision found that “the evidence submitted
was insufficient to establish the existence of probable material errmjustice.” (1d.)
In so finding, the BCNR relied primarily upon tlaéfidavit of Major Gillis, as well as

the “presumption of regularity” that “attaches to all official recotddd. at 2)

E. Reilly Files A Lawsuit
On August 3, 2009, Reillfiled a complaint in the bited Stateourt of Federal
Claims, alleging claims under the Tucker Act, 28 U.S.C. § 1481 theAPA, and
seeking restoration of rank as well as all emoluments and back$ssReilly v.
United States93 Fed.Cl. 643, 645 (Fed. Cl. 2016).0On July 9, 2010, the Court of
Federal Claims dismissed Reilly’s monetary claims pursuant to FedivkP. 12(b)(6)
Id. at 650. The court held thathe Tucker Actdid not apply because Reilly had failed

to identify any constitutional, statutory, or regulatory basis supportin@riement

8 The Tucker Act, whictiReilly invoked as the basis of his monetary claimfords the Court of Federal
Claims jurisdiction over “any cia against the United States founded either upon the Constituion,
any Act of Congress or any regulation of an executive department, or upoexpngss or implied
contract with the United States, or for liquidated or guldated damagein cases not sounding in
tort.” 28 U.S.C. § 149(2012)



that he was entitled tmonetary relief 1d. at 648649. The Court of Federal Claisn
also concluded that it had no jurisdiction oWRxilly’s request fomon-monetary relief
and accordingly,transferredReilly’s remaining claims to this Coupursuant to 28
U.S.C. 81631 Id. at 653.

Theinstantcase was docketed indfJnited States Distric€ourtfor the District
of Columbia on March 15, 201(ECF No. 1), andReilly filed his Amended Complaint
onJanuary 30, 2012(ECF No. 6.) As noted above, the Amended Complaint contains
two counts: improper discharge (Am. Compl. ¥#15), and violation of the APA
based on the BCNR’s allegedly erroneous denial of Reilly’s pet{ih{ 16-19). On
March 30, 2012DPefendantdiled the instant motion, arguing that Reilly’s claims
should be dismissepursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6)
for lack of subject matter jurisdiction and/or failure to state a clapmn which relief
can be grantedor in the alternative #t the Court should grant summary judgment in
Defendantsfavor. (See generallpef. Br.) Themotion was fully briefed on May 30,
2012, andafter transfer of this case to the undersignedpnl 5, 2013,this Court held

a motions hearing on June 12, 201

II. STANDARD OF REVIEW
A. Motion To Dismiss
In evaluating a motion to dismiss under either Rule 12(bd¢ 12(b)(6), the
Court musttreata complaints factual allegations as truand must grant plaintiffhe
benefit of all inferences that can berded from the facts allegedSee Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009%parrow v. United Air Linesinc., 216 F.3d 1111,

1113 (D.C. Cir.2000). Nevertheless, the Court need not accept inferences that favor
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the plaintiff if the facts alleged in the corgint do not support them, nor must the
Court accept plaintiff’s legal conclusionsBrowning v. Clinton292 F.3d 235, 242
(D.C. Cir. 2002).

Under Rule 12(b)(1), the plaintiff bears the burden of establishing jurisdiction by
a preponderance of the evidenc®ee Lujan v. Defenders of Wildlif&04 U.S. 555, 561
(1992); Shekoyan v. Sibley mtCorp., 217 F. Supp. 2d 59, 63 (D.D.C. 2002). Federal
courts are coms of limited jurisdiction and the law presumes that “a cause lies outside
this limited jurisdiction.” Kokkonen v. Guardian Life Ins. Co. of Afil1 U.S. 375,

377 (1994);see also Gen. Motors Corp. v. EP263 F.3d 442, 448 (D.C. Cir. 2004)
(“As a courtof limited jurisdiction, we begin, and end, with an examination of our
jurisdiction.”). “[B]ecause subjeatatter jurisdiction is ‘an Art[icle] Ill as well as a
statutory requirement . . . no action of the parties can confer subject puaiseliction
upon a federal court.””’Akinseye v. District of Columbj839 F.3d 970, 971 (D.C. Cir.
2003) (quotingns. Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guits®
U.S. 694, 702 (1982)).

When considering a motion to dismiss for lack of jurisdictionlike when
deciding a motion to dismiss under Rule 12(b)(6), the court “is not limitedeto th
allegations of the complaint.Hohri v. United States/82 F.2d 227, 241 (D.C. Cir.
1986),vacated on other groundd482 U.S. 64 (1987). Rather, “a court meonsider
such materials outside the pleadings as it deems appropriate to resolveshierm{of]
whether it has jurisdiction to hear the cas&tolaro v. D.C. Bd. of Elections & Ethics
104 F. Supp. 2d 18, 22 (D.D.C. 2000)ting Herbert v. Natl Acad. of Scis.974 F.2d

192, 197 (D.C. Cir. 1992).
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With respect to motions to dismiss under Rule 12(b)&6plaintiff need not
plead“detailed factual allegationsBell Atl. Corp. v. Twombly550 U.S. 544, 555
(2007); however,a plaintiff must plead enough facts to make the claim seem plausible
on its face.Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a
‘probability requirement,’ but it asks for more than a sheer possibilay ahdefendant
has acted uawfully.” 1d. (citation omitted). Although a plaintiff may still survive a
Rule 12(b)(6) motion even where “recovery is very remote and unlikely[,]fabts
alleged in the complaint “must be enough to raise a right to relief abevepiculative
level[.]” Twombly,550 U.S. at 55556 (internal quotation marks and citation omitted).
Moreover, apleading must offer more than “labels and conclusions” or a “formulaic
recitation of the elements of a cause of adtign Igbal, 556 U.S. at 678 (quoting

Twombly 550 U.S. at 555)

B. Summary Judgmentln Administrative Review Cases

As a general matterusnmary judgment will be granted “if the movant shows
that there is no genuine dispute as to any material fact and the movantlesdetati
judgment as a matter ¢tdw.” Fed.R. Civ. P. 56(a) Anderson v. Liberty Lobby, Inc.
477 U.S. 242, 247 (1986Moore v. Hartman571 F.3d 62, 66 (D.C. Cir. 2009)A
fact is material if it ‘might affect the outcome of the suit under the govgrlaw,’ and
a dispute about a merial fact is genuine ‘if the evidence is such that a reasonable jury
could return a verdict for the nonmoving party.Steele v. Schafe635 F.3d 689, 692
(D.C. Cir. 2008) (quotingAnderson 477 U.S. at 248).

“Summary judgment is the proper mechanism for deciding, as a mattawof |

whether an agency action is supported by the administrative record arndteahsvith
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the APA standard of review.Loma Linda Univ. Med. Ctr. v. Sebeli&84 F.Supp.2d
42, 52 (D.D.C.2010) (citingStuttering Found. of Am. v. Springer98 F.Supp.2d 203,
207 (D.D.C.2007));see also Richards v. INS54 F.2d 1173, 117@. 28 (D.C.Cir.
1977). However,due to the limited role a court plays in reviewing the administeativ
recordto evaluate whether an agency has complied with the ARAtypical summary
judgment standards are not applicabf&tuttering 498 F.Supp.2d at 207. Rather,
“lulnder the APA, it is the role of the agency to resolve factual issues to arrize at
decision that is supported by the administrative record, whereas ‘teédorof the
district court is to determine whether or not as a matter of law the esedearthe
adminstrative record permitted the agentwymake the decision it did.”"1d. (quoting
Occidental Eng’g Co. v. INSY53F.2d 766, 76970 (9th Cir.1985)). In other words,
“when a party seeks review of agency action under the APA, the distdgejsits as an
appellate tribunal,” and “[t]he ‘entire case’ on review is a questiomwf’l Am.
Bioscience, Inc. v. Thompso269 F.3d 1077, 1083 (D.@ir. 2001) (footnote and
citations omitted).

Significantly, the APA provides a “default standard” of judicial revief agency
actionson summary judgmenthenthe governingstatute des not otherwise provide
one: ‘{a] court must set aside agency action it finds to be ‘arbitrary, causcian
abuse of discretion, or otherwiset in accordance with law."Tourus Records, Inc. v.
DEA, 259 F.3d 731, 736 n. 10 (D.Cir. 2001) (quoting 5 U.S.C. § 706(2)(AYJThe
‘arbitrary and capriciousstandard of review as set forth in the APA is highly
deferential,” and the Court must therefore “presume the validity of agactcyn.” Am.

Horse Prot. Asgi v. Yeutter917 F.2d 594, 596 (D.CCir. 1990). Although the “court
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is not to substitute its pgment for that of the agency|,] - the agency must examine
the relevant data and articulate a satisfactory explanation for its f¢tioeciuding a
rational connection between the facts found and the choice madetdr Vehicle Mfrs.
Assn v. State Farm Mut. Auto. InsoC 463 U.S. 29, 43 (1983) (citations and quotation
marks omitted).

Finally, a court must apply drunusually deferentidlstandard when reviewing
an action of a mitary record corrections boarnd particular. Piersall v. Winter 435
F.3d 319, 324 (D.C. Cir. 2006)This is becausaiilitary boards are entitled to even
greater deference than civilian administrative agenctselLabin v. Harvey Civ. No.
05-315, 2006 WL 949884at*5 (D.D.C. Apr. 10, 2006).Such substantial defence
“ensur¢s] that the courts do not become a forum for appeals by every soldier
dissatisfiedwith his or her ratings, a result that would destabilize military command
and take the judiciary far afield of its areas of competen&xohe v. Caldera223 E3d
789, 793 (D.CCir. 2000). Accordingly, in contrast to civilian agencies undergoing
APA review, amilitary agency ismerelyrequired to show a “rational connection
between the facts found and the choice maderizelle v. Slatey111 F.3d 172, 176

(D.C. Cir.1997).

1. ANALYSIS
Defendantsargue that Reilly’s Amendeddnplaint must be dismissed in its
entiretyboth on jurisdictional grounds and because Reilly’s complaint fails to atate
claim upon which relief can be grantedS¢eDef. Br. at 1526.) For the reasons that
follow, the Court concludes th&t) Reilly’s claim for monetary relie&s a result ohis

alleged improper dischargeust be dismissed2) there is nqurisdictional bar to the

14



Court’s consideration of Reilly’s improper dischargeiwiabut Reilly’s claim in this
regard(which is, at bottomarequest foran order requiring that the military reinstate
Reilly and promote him retroactivels a result of his alleged improper discharige
nonjusticiableand unreviewableand(3) the BCNR did not actarbitrarily, capriciously,
or contrary to the evidence in violation of the APA when it denied Reilly’sipatio
correct his military personnel records.

A. Defendants’ Jurisdictional Challenges To Reilly’s Improper Discharg Claim

1. Reilly’s Claim For Mondgary Damages

Defendants first maintain that this Court lacks subject matter jurisdictiderun
Federal Rule of Civil Procedure 12(b)(1) to consider Reilly’s impropgclttirge claim
to the extent thaReilly seeks monetary damages, and they invoke sovereign iniynuni
asthe basidor this argument. §eeDef. Br. at 1516.) ButReilly’s statedprayer for

“back pay” “allowances,”and “interest accmued “from the date he should have been
originally promoted in calendar year 2003r. Compl. at 7} -which he asserts in
Count | as parof the improper discharge clatnis far moreeasily dispensed with,
primarily becausdeilly hasconcededefendantsdismissal arguments in regatal

this danages requesand has expresshlyithdrawn this contention frorhis complaint
Specifically, in resposeto Defendants’ argumerthat there has been no waiver of
sovereign immunity that would entitle Reilly to monetary relief under @fnthe
applicable statutefReilly has made cleathat his request for monetary damagésuld
betaken off the table. SeePI. Br. at 89 (“[I]f the Court believes that the complaint is

asking for monetary damages, then the plaintiff asks for leave to amendkochear

what the paintiff believes is the gravamen of this casequitable relief as only this

15



Court can grant).) What is moreduring the motion hearind@eilly’s counsel
reiteratedthat Reilly does not seek monetary relief in the present aétion.

This Court sees no reason to rule on the appropriateness of a claim th&ffPla
apparentlyno longerwishes to make Consequentlyjnsofar asCount I of Reilly’s
Amended Complaintequestsnonetary reliefDefendants motion to dismisghatclaim
is deemed conceded andtlsereforegranted See, e.g.Ali v. D.C. Court Servs.538 F.

Supp. 2d 157, 161 (D.D.C. 2008) (court will dismiss claims that the plaintiff cosgede

2. ExhaustionOf Administrative Remedies

Defendants further maintaiiat, insofa as Reilly’s improper discharge claim
encompasses a request émuitable relief in the form odn “award” of “constructive
service from the time [Reilly] was improperly removed from the promotidh &sd
“restoration of date of rank and lineal precedence,” as well as “any etheluments to
which [Reilly] was entitled as a result of [his] improper removal from themmtion
list” (Am. Compl. at 7), Reilly has failed to comply with the applicable stayutor
exhaustion requiremenpand therefore the Court lacksisdiction to consider Reilly’s
claim. (Def.Br. at 1618.)

To be surejt is a basic teet of administrative law that parties are required to
exhaust any available administrative remedies before seeking relileé¢ ifederal
courts. Hettinga v. U.S.560 F.3d 498, 503 (D.C. Cir. 2009) (citingicCarthy v.
Madigan 503 U.S. 140, 1445 (1992)). The law in this Circuit, however, recognizes

that the term “exhaustion” as used in the administrative law context maytceéither

% See6/12/2013 Motion Hearing Transcript at 9:18:
THE COURT: So can you tell me what relief is being soulgdute?
MR. SARAN: Well, it is obviously not monetarily [sic].
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one of two distinctegd concepts. First, it may refer tgurisdictional exhaustion,”
which arises when a statute requires a specific type of exhaustioreltée federal
courts may exercise jurisdiction oveckim implicating that statuteAvocados Plus
Inc. v. Veneman370 F.3d 1243, 1247 (D.C. Cir. 2004 ¥or a reviewing court to find a
jurisdictional exhaustion requirement, th&tute must contain “sweeping and direct
statutory language indicating there is no federal jurisdiction prior baestion” Id. at
1248(internal quotation marks amdtations omitted) Becausgurisdictional
exhaustion requirements are an exercise of Congress’s power to lanurtkdiction of
the federal courts, they aneandatory and courts may not waive theld. at 1247.
Secondtheterm“exhaustion” mayalsorefer to“non-jurisdictional’ or “prudential”
exhaustionwhich isa “judicially created doctrine requiring parties who seek to
challenge agency action to exhaust available administrative remediae lbeifloging
their case toa@urt.” Id. This doctrine “serves the twin purposes of protecting
administrative agency authority and promoting judicial efficiendy¢Carthy, 503 U.S.
at 145, and igjovernedby “sound judicial discretion,id. at 144.

Defendants in the instant case invoke only the “jurisdictional” form of
exhaustion in their motion to dismis§pecifically, Defendants pointo 10 U.S.C.
8 14502(g) a statutory provision thatoncerns a “specialSelectionboard(“SSB”) that
the Secretey may opt to convene ken as a result of administrative error or otherwise,

a promotion board does not selectdigible officerfor promotion (Def. Br. at 16.}°

Y section14502(a)(1)of Title 10 provideshat“[i] n the case of an officer . . . who the Secretary . . .
determines was not considered for selection for promotion ecaulse of administrative error . the
Secretary concerned shall convene a special selection board under thestsor to @termine whether
such officer or former officer should be recommended for promotideé alsol0 U.S.C.

§ 14502(b)(1) (giving the Secretary authority to convene a special gatdzdard for officers
considered for promotion but not selected if “the action of the seledttoard that considered the
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As concernsuchspecial selection boardsection 14502(gprovides:
No official or court of the United States shall have power or jurisdiection

(1) over any claim based in any way on the failure of an officer or
former officer of the armed forces to be selected for promotion by a
selection board convened under chapter 1403 of thisurttd—

(A) the claim has been referred to a special selection board by
the Secretary concerned and acted upon by that board; or

(B) the claim has been rejected by the Secretary without
consideration by a special selection board; or

(2) to grant any relief on such a claim unless the officer or former
officer has been selected for promotion by a special selection board
convened under this section to consider the offeefaim.

10 U.S.C. § 14502(g)The statuteggoes onat10 U.S.C. § 1802(h),to address the
scope of the authorized judicial review:

(1) A court of the United States may review a determination by the
Secretary concerned . . . not to convene a special selection. bidard
court finds the determination to be arbitrary or capricious, not based
on substantial evidence, or otherwise contrary to law, it shall remand
the case to the Secretary concerned, who shall provide for
consideration of the officer or former officey la special selection
board under this section.

(2) If a court finds that the action of a special selection board which
considers an officer or former officer was contrary to law or involved
material error of fact or material administrative error, itilshemand
the case to the Secretary concerned, who shall provide the officer or
former officer reconsideration by a new special selection board.
10 U.S.C. § 14502(h).
By their plain termsthe provisionsof 88 14502(g) and (hpgetherestablish a
jurisdictionalexhaustion rquirement that must be met beforenditary officer can

bring a claimin federal courthat relates t@ selection board’s decision notgelect

officer or former officer was contrary to law” or “the selection boaidl mbt have before it for its
consideration material information”).
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him or herfor promotion. That is, before a claim that fbased in any way on the
failure of an officer or drmer officer of the armed forces to be selected for promotion
by a selection boardéan make its waynto federal courtthe relevant Secretamust
either referit to an SSB orthe relevant Secretary must rejectwithout referral to an
SSB. 10U.S.C. 814502(9)(1)(A), (B). In either case, if the officer does not receive
the relief he seeks, hmay bring to federal coudithera challengdo the Secretary’s
decision not to convene an SS& a challengedo the decision othe SSBitsellf.
Thereafterif the court findsthatthe Secretary’s decision not to convene an S8Bhe
action of an SSB*was contrary to law or involved material error of fact or material
administrative error, it shall remand the case to the Secretary caugerho shall
provide the officer or former officérwith consideration by an SS@f no such board
originally considered the claingr reconsideratioby a newSSB (if the challenge is to
the SSB’s determination)10U.S.C. § 14502(K)L), (2). Thus, it is clear beyond gvd
thata plaintiff mustseek the decision of an SSB befdménging a non-selection claim
to federal court See, e.g.Millican v. U.S, No. 051330C, 2006 WL 5640829, at *15 n.
13 (Fed.Cl. August 24, 2006)see alsdScott v. Englangd264 F.Supp.2d 5,8 (D.D.C.
2002)(noting that the purpose af statutory exhaustion requiremestto provide the
agency with notice and an opportunity to rectify any wrong through the comaiia
process or through administrative religf”

Significantly, when evailating the exhaustion requirements of § 145@yrts
haveconsistentlydrawn a distinction between an officer’s clabased on a failure to
be selectedor promotion, and situations where an officer’'s name vemsovedfrom a

promotion list after the offier had already been selected. In Bhidlican case, for
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example, the Court of Federal Claimsnsidered the claim of a plaintifMajor
Millican), an Air Force officer, whe-like Reily—had been selected for promotion and
subsequentlyad his name removed from the relevant promotion IM&jor Millican
had also been denied selection for promotion a second time, and subseqoetlytb
retire pursuant to 10 U.S.C. § 14508lillican, 2006 WL 564082%t *2. After
unsuccessfully pé&ioning the Air Force Board of Corrections for Military Recoitds
set aside both his removal from the selection list and his subsequent derabdaifos,
Major Millican appealed to the Court of Federal Clainid. He thenbrought a motion
seeking to remove his case to tHeS. District Court for the District of Columbiald.
at *5. In opposing the motiorDefendantsargued in part that the districoart lacked
jurisdiction over Major Millican’s claims based on § 14502.

The court disagred, noting that “[t]he record here is clear trafune 1999,
Major Millican was, in factselectedor promotion by the Air Force reserve’s selection
board.” Id. at *15 (emphasis added)And “because plaintifivaschosen for
promotion; id. (emphasis in originalthe courtreasoned thatit would defy common
sense to penalize hifor a lack of review by an S§B” id. (citing Barnes v. U.S.66
Fed.Cl. 497,507 (Fed.Cl. 2005).** The cout therefore concluded that the district
court could properly exercise jurisdiction over a claim based on Majoiddiils
removal from the promotion listld. at *16.

In the instant casd)efendantslo not address the question of whetlget4502

would bara claim predicated on Reilly’s removal from the 20d8jor Promotion List.

™ The court inMillican did note that “a challenge to the Air Force’s October 2002 decision not to
select plaintiff for promotion does appear to be barred from judicial reveewept to the extent that a
court may review the selection board’s decision not to convene Bni@&view that matter.” 2006
WL 5640829 at *15 n.13.
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Instead Defendants arguthat, because Reilly’s claim is styled as one for “improper
discharge,’the only relevant action ithe 2006 PromotioBoard’s denial of selection
for promotion (Rdly’'s second promotion review), which wake proximate cause of
Reilly’s mandatory separation pursuantlid U.S.C.8 14505. Def. Br. at 1618.)
Defendantgoint to the language of thexhaustion statute, whicipplies to“any claim
based in any way on the failure of an officer or former officer of theedrforces to be
selected for promotion,” and maintaittsat ths statutory provisiorshould be construed
broadly to apply to Reilly’smproper discharge claim here. (DefendariReplyBrief
(ECF No. 12)at 4.)

In response, Reilly argudbat8 14502does not apply to his case because it
applies onlyto an officer’s failure to be selectedPl. Br. at 1112.) Reilly contends
that his case does not fall within the ambit of the statute becausadia fact selected
for promotion in 2003-only to have his name removed from the selection list at the
eleventh hour.(ld.) Reilly further maintains that the outcenof the second promain
consideration was a foregone conclusion in light of the initial remd®alBr. at 12
13), and that the separation was a mandatory followfrom his second failure of
promotion, therefore the operative action for the purpodealleged improper
discharge was the initial selection and removal in 2008.)

The crux of the question before the Court with respeguiticdictional
exhaustion is whether Reillyisnproper dischargelaim is in fact, “based uponthe
fact that he was not selected for promotinr2006. The Courtapproaches this issue
mindful of the factthat “jurisdiction over a claim is controlled by tk&im’s substance,

not the plaintiffs characterization of the claimWilliams v. U.S5.932 F. Supp. 357,
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362 (D.D.C. 1996). Here, althoudReilly has characterized his claim as one for
“improper discharge,” which would at first glance appear to impédas 2006 denial
of seletion, the omplaints allegations are nat all focused on the 2006 denial
selection; rather, Reilly trains his aimtae chain of eventthatled tohisremoval from
the 2003Major PromotionList. Indeedtheindisputable gravamen d&eilly’s
complaintis the allegation thatin 2004,“the Secretary of the Navy erroneously
reported to the [Secretary of Defense] that Plaintiff hatbeen recommendéddr
promotion by the [CMC].” (Am. Compl. § 1@&mphasis in original).)This mistake,
according to the Complaintdirectly caugd’ Reilly’s eventualmandatory separation
(id. §15), and it is this mistake-and only this mistake-that Reilly seeks to correct
through this action.

In the Court’s viewthen the Amended @mplaintis not “based” orthe fact that
Reilly wasnot selected for promotiom 2006, andconsequentlyReilly’s complaint
does not implicate the exhaustion provisions of § 14502. Put differdaotlyhe
purpose of 8§ 1450Reilly is not challengindnis “failure to be selectedin 2006 but
rather thecircumstances surrounding the removal of his name from the RIG)Sr
Promotion Listin June of 2004 Consequently,ite Court finds that Reilly was not
required torequest that an SSB considds improper dischargelaim—which, in
substanceis really an improperemovalclaim—before bringinghat claimto federal

court*?

2The fact that Reilly’s improper discharge claim is not subject &ojtinisdictional exhaustion
requirement of 8§ 14502 does not resolve the issue of whether Reillydeasi@aely complied with any
non-jurisdictional exhaustion requirementSeeAvocados Plus370 F.3d at 1248"[T]he existence of
an administrative remedy automatically triggers a-umsdictional exhaustion inquiry)” The
prudential form of exhaustion, which is governed by “sound jiadidiscretion,”Hettinga 560 F.3d at
503, generally serves three functions: “giving agencies the opptyttmcorrect their own errors,
affording parties and courts the benefits of agencies’ expertase] [compiling a record adequate for
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B. Defendants’ Argument That Reilly’s Improper Discharge Claim Is
Nonjusticiable and Unreviewable

Defendantsalsoassert that, apart from the issue of exhaustion, the Qoaytnot
adjudicateReilly’s improper discharge claim because Reilly’s claim implicates a
“‘guintessentially nonjusticiable military personnel decisionDef. Br. at 19.)

Defendants prestsvo arguments in support of this position: firgtatReilly’s claim
essentiallyseeks his “retroactive promotion,” which is beyond the power of the Court to
grantand therefore nguasticiable id.; and secondthatReilly’s claimimplicates the
discretionary decisioimaking of the President and other executive branéilcerfs, and
thereforeeven if it is theoretically jusiticable, is not reviewable under the APA or any
other statuteid. at 2021

The judiciability of a claim is not a question of subject matter jurisdiction, but
rather of the court’s competencedddress a particular clainSee Oryszak v. Sullivan
576 F.3d 522, 526 (D.C. Cir. 2000)That a plaintiff makes a claim that is not
justiciable because committed to executive discretion does not mean the césrt la
subject matter jurisdiction over hecase[.]”). A court’sinquiry into the justiciability of
a particularclaim turrs “upon the inappropriateness of the subject matter for judicial
consideration,” whichin turn, requires a determination of “whether the duty asserted
can be judicially identifed and its breach judicially determined, and whether protection

for the right asserted can be judicially moldedaker v. Cary 369 U.S. 186, 198

judicial reMew[.]” Marine Mammal Conservancy, Inc. v. Dep’t of Agrit34 F.3d 409, 412D.C. Cir.
1998). Here, Reilly petitioned the BCNR, which considered the claim at issugandrated a
reviewable administrative recordndthis has been the held to be the pesourse of administrative
action for“a plaintiff who seeks relief from the military’s failure fromote her’in other casesSee,
e.g, Lewis v. Rumsfeldl54 F. Supp. 2d. 56, 681 (D.D.C. 2001) Furthermore Defendants dmot
identify any additional administrative remedies available to RRehat might raiseconcernsabout
whetherthe agency had a sufficient opportunity to address Reaildlaim of error. Thus, the Court has
no reason to conclude that Reilly’s claim should trigger an inquity honrtjurisdictional exhaustion.
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(1962). Thus, “[e]ven where a court possesses jurisdiction to hear a claimyihata
do so in cases whethe claim presents a nonjusticiable controversye., the claim is
such that the court ks ‘ability to supply relief” Adkins v. United State$8 F.3d
1317, 1322 (Fed. Cir. 1995y¢otingMurphy v. United State993 F.2d 871, 872 (Fed.
Cir. 1993)).

As this standard pertains the instanfjusticiability argumentit is critical to
note that‘[tjhe Constitution veststhe complex, subtle, and professional decisions as to
the composition, training, equipping, and control of a militarycérexclusively in the
legislative and executive branchesKreis v. Seq of the Air Force866 F.2d 1508,
1511 (D.C. Cir. 1989) (quotinGilligan v. Morgan,413 U.S. 1, 10 (1973kee also
Orloff v. Willouglby, 345 U.S. 83, 941953) (“Orderly government requires that the
judiciary be as scrupulous not to interfere with legitimate Army matisrshe Army
must be scrupulous not to intervene in judicial mattersThus,the judiciary has
traditionally beerextremely reluctanto involve itself in claims implicating military
decisionmaking However, thisexacting standardoes notmean that the decisions of
military officials and agencies a®mpletelybeyond the scope of judicial reviewor
example as discussed aboveedion 14502 of Title 10 of the United States Code
specifically authorizes courts teview a military secretary’s decision not to convene a
special selection boardl0 U.S.C. 8§ 14502(h)Similarly, federalcourts have regularly
exercisedAPA jurisdictionover appeals trm decisions of military recosdcorrection
boards(such as the BCNRWhere those challenges implicate the selection or
constitution of the board members or fhr@cedureshe boardemployedin rendering a

decision See, e.g.Barnes v. US, 473 F.3d 1356, 1361 (FeQir. 2007) (1A]
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challenge to the particular procedure followed in rendering a militacystbn may
present a justiciable controvefsly) (internal quotatiormarks omitted);Dysart v. U.S.
369 F.3d 1303, 1315 (Fe@ir. 2004) (“The Corrections Board statute. provides for
correction of military records . . . andrfjudicial review of the Board’ decisiofi.]”);
Chambers v. Greerb44 F.Supp.2d 10, 13 (D.D.C2008) (“Decisions ob military
recordscorrectionboard can be set aside if they are arbitrary, capricious, or not based
on sibstantial evidende]”); Levart v. Roche384 F.Supp.2d 262, 267 (D.D.C. 2005)
(“[T]his Court does have jurisdiction to evaluateetreasonableness [ military

record corrections boarsl] decision notto take corrective actidr]”).

Notably, while courts do sometimes review the actions of military agenities
Court’s jurisdiction in this area itypically limited to challenges tprocedures—it does
not extend to theneritsof a promotion decisianSeeAdking 68 F.3dat 1323
(“[A] Ithoughthe merits of a decision committed wholly to the discretion of the military
are not subject to judicial review, a challenge to the procedure followsshitering a
military decision may present a justiciable controvéisy, see alsdPettiford v.
Secreary of Navy 774 F.Supp.2d 173, 182D.D.C. 2011) {[A] court’s role in
reviewing the decision of a military corrections board is to determinghenehe
decision making process was deficient, not whether [the] decisiencaaect.]”).
Accordingly, where a plaintiff challenges the merits of a military promotion
determination, courts consider such claims to be nonjusticia®bé®, e.g.Fisher v.
United States402 F.3d 1167, 11881 (Fed.Cir. 2005) (en banc) (noting that the

guestion of “who should be allowed to serve on active duty, and in what capecity”
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generally nonjusticiableMillican, 2006 WL 5640829, at *15 (“[I]t is clear beyond
cavil that the merits of [promotion] decisions are justiciabld.]”).

Courts that haveonsideredcchallenges similara the claims Reilly makes here
have analyzed justiciability based primarily on the relief sou@de, e.g.Adkins 68
F.3dat 1322 Daniels v. United Sttes 947 F. Supp. 2d 11, 19 (D.D.C. 2013j the
plaintiff requestgelief that implicates the merits of the decision whether or not he
should be promoted-such as, for example, claims fetroactive promotion—courts
uniformly have held that suchr@medy which in effect asks the court to order the
promotion ofan individual military officergoes to theneritsof the promotion decision
and is thus nonjusticiableSee, e.g.Kreis, 866 F.2d at 1511Millican v. U.S, 744 F.
Supp. 2d 296, 304D.D.C. 2010). Conversely, where plaintiffs have alleged that denial
of promotion resulted from proceduralerror or statutory violation, courts have been
willing to exercise jurisdiction over the claim&ee, e.g.Dilley v. Alexander627 F.2d
407 (D.C. Cir. 1980)granting reliefwhere an improperly constituted selection board
passed oveofficersfor promotior); Lewis v. U.S.458 F.3d 1372, 137(Fed. Cir.
2006) foting that “the courts can review promotion decisions for violations [&] th
Constitution statutes, or regulatiohsndthusreaching the merits of a claim that
naval officer’s denial of promotion was based upon an erroneous interpretéton o
statute governing the qualifications for military physicians)

Reilly’s Amended Complainis carefully crafted to avoid a specific request for
“retroactive promotion.” These words do not appeanstead, Reillyspecificallyasks
for “constructive service from the time he was impropedgoved from the promotion

list,” “restoratian of date ofrank and lineal precedenéeand also‘any other
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emoluments to which he was entitled as a result of the improper removal feom th
promotion list, from the date he should have been originally promoted in tbedzal
year 2003 forward to the crtent date[.]” (Am. Compl. at 7.) Taken together, and in
light of operative laws that wouldaverequired Reilly’s promotion as a result bis
prior placement on the 2003 Major Promotibist but for hisremoval, theelief Reilly
seeksis substantively indistinguishable from a request for a retreagiromotion.
Thus, ando this extent, this Court concludes that Reilly’s comgproper discharge
claim is nonusticiable. SeePiersall, 435 F.3dat 2 (claims forretroactivepromotion
arenonjusticiablé@.

But even if Reilly’s complaint is construed in a more modest fashion (and thus in
a light more favorable to himgs one that seeks to redress merely his allegedly
mistaken removal from the 200@ajor Promotion list, and even assumingrguendo
that such a claim would be justicialde a challenge to the procedurasher than the
merits of the action in questidwhich is by no means a givertjis Court still
concludes that the authorities’ dsion to remove Reiyl from the 2003 Major
PromotionList—right or wrong—is not reviewable.While the federalcourts have
specific statutory authority taddressertain procedurahspects of the military
promotion systenas explaied above,liere is nacorrespondingtatutory authority
contemplating judicial reviewf the President’s decision temovean officer’'s name
from a promotion list. Thus,at best,Reilly must rely on the APA-which “erects a
‘presumption of judicial review’ at the behest obde adversely affected by agency
actior],]” Kreis, 866 F.2d at 1513glotingAbbott Laboratories v. GardneB87 U.S.

136, 140 (1967H-to provide acause of action for his claim that the President
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improperly or mistakenly removed his naifmtem the 2003 Major Promotion ListEven
setting aside the fact that the President is not an “agency” for tipogeiof the APA,
Dalton v. Specter511 U.S. 462, 469 (1994it is well established thahé APAdoes
not extend to claimshallenging“agency actior{that] is committed to agency
discretion by law.” 3J.S.C. § 701(a)(2).“The Supreme Court has specified at least
two occasions in which that exclusion applig$n those rare instances where statutes
are drawn in such broad terms that in a given chseetis no law to apply, and when
the statute is drawn so that a court would have no meaningful standard adaicistav
judge theagencys exercise of discretion.'Sierra Club v. Jacksqr648 F.3d 848, 855
(D.C. Cir. 2011) (internal quotation marks acithtions omitted). Agency actions in
these circumstances are unreviewable because “the courts have no legalponosmant
to which to evaluate the challenged action, and thus no concretatiioms to impose
onthe agencls exercise of discretion.Sec’y of Labor v. Twentymile Coal Co456
F.3d 151, 156 (D.C. Cir. 2006).

The President madé&e decision to remove Reilly’s name from the promotion list
pursuant to 10 U.S.C. § 14310(a), which provides in full tidhe President may
remove the name afny officer from a promotion list at any time before the date on
which the officer is promoted.This provision places no limitation on the President’s
authority to remove an officdrom a promotion list prior tdis or herpromotion, and
provides no standard hwyhich the Court can evaluate the President’s exercighisf
removal authority.SeeNation v. Dalton 107 F. Supp. 2d 37, 44 (D.D.C. 2000)
(construing identical predecessor statute to 10 U.S.C. § 14504(0a))ke the statutes

that govern a military reesve officer’sselectionfor promotion which lay out specific
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and detailed procedures for suchesgion as described aboweor, for that matter, the
statutesand regulations that govern the BCNR’s review of a peti{diacussed
below)—the statute governingemovalof an officer from a promotion ligirovides no
framework or standard “against which to judge the agency’s exerciseattdm.”
Sierra Cluh 648 F.3dat 855 And becaussuch a standard is lacking, themoval
decision is committed tthe sound discretion of the executive branch, and is therefore
unreviewable under the APASee, e.g.Lewis v. Rumsfeldl54 F. Supp. 2d 56, 60
(D.D.C. 2001)

Undaunted, Reilly requests that the Court considerrhproper dischargelaim
in any event basedn equitable estoppel principleReilly points to the fact that, while
his removal from the 2003 Major Promotion List was still under consioeram
January 2003, hiMCR unit was activated for service in Iraq, and he twice served in
billets designated for majors during that period of deployment. (PI.tBr5-46.) In
Reilly’s view, given that Defendants required him to serve in the rolero&jar during
active combatPefendantshouldnow be equitably stopped from arguinthatthe
CMC had in fact,lost faith in Reilly as described in thieputy Scretary of Defense’s
memorandum to the President. (PIl. Br1&t(“[I]t is the plaintiff’s contention that the
Governmenis equitably estopped from sending the plaintiff to a war to risk his life in
the very jobs that it subsequently asserted (and continues to dsseésthot qualified to
fill.”).) This creative estoppel contentidails tocarry the daypecause itirectly
relates to theneritsof the military’sdecisionnot to promote Reilly even as it deployed

him to perform the dties of a superior officer Therefore, justike Reilly’s improper
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discharge contentigrihe equitable estoppel claimm a nonjusticiableissue that the
Court cannot reachSee, e.g.Dysart, 369 F.3d at 1317Adking 68 F.3d at 1323.

In sum, notwithstanding Reilly’s service in Iraq, it is beyond the powehisf t
Court to determine whether Reilly’s name was removed from the 2003 Napmnotion
List at the intentional behest of the Secretary & Navy, or whether the Secretary
made a mistake and checked the wrong box before his recommendation was éarward
to the President. Unfortunately for Reilly, this inquiry plainly imptesthe
standardless removal process, such that if a mistake was, madses the type of error
that was fully within the discretion of military officiatsincluding the Presideatto
make. And because the Court cannot afford Reilly the relief he seekseasiit of his
alleged improper discharge, Count | of the complaailisfto state a claim upon which

relief can be granted and therefore must snassed.

C. Summary Judgment Under The APA (Count Il)

The second count dReilly’s Amended Complaint statébat the BCNR violated
the APA in its consideration of his petition for correction of his military rdeo
Unlike theimproper discharge claim, this claimpsoperly subject to judicial review
under the APAas it attacks the procedures thla@ BCNRemployed in evaluating
Reilly’s claim. See Piersall435 F.3d at 32B22 (collectingcases that have exercised
jurisdiction to review the decisions of boards tmrrection of military recordsifi light
of familiar principles of administrative laly (internal quotations marks and citations
omitted). With respect to Reilly’s claim under the AF2efendantsargue thaReilly
has failed to meet his burden of shogithat the BCNR’s decision to deny his petition

for correction of his military personnel recordss “arbitrary, capricious, an abuse of
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discretion, or otherwise not in accordance with faar that thedecisionwas
“‘unsupported by substantial evidences”’U.S.C. § 70@2). Reilly counters that the
BCNR’s denial meets that standardthree respectdirst, becausehe BCNRrelied on
the affidavits of Gillis and Spurlock, which Reilly views as doulbéarsayand
therefore insufficient to support tHBCNR’s decision(Am. Compl.  17; PI. Br. at 14
15); secondpecausdehe BCNR relied on the “presumption of regularityyat attaches
to the actions of government officialehich Reilly views as inapplicable to this
“irregular” situation Am. Compl. § 18P1I. Br. at 1§; and third,becausehe BCNR
never sought an affidavit from the CMC, Gen. Michael W. Hagd® authored the
memorandunoriginally recommending Reilly’s namemain on the 20081ajor
PromotionList (PIl. Br. at14-15).

The Court concludethatReilly’s criticisms are not sufficiengitherto
demonstrate that the BCNR acted arbitrarily or capriciouslyp @stablisithat the
BCNR’s decision was not supported by substantial evideN¢gh respect to the
affidavits of Gillis and Spurlock, the regulations imapienting the BCNR expressly
contemplate that, while the BCNR is not “an investigative body,” 32 C.F.R. 723i2(b)
may consider both affidavits and advisory opinions as a part of the rectme be See
32 C.F.R. 723.6(c) (the record of proceedings “shall include . . . affidaviterpapnd
documents considered by the BoaJd. The regulations alsprovide that where “the
facts have not been fully and fairly disclosed by the records ordyegtimony and
other evidence before it, the Board may require the applicant otanyilauthorities to
provide such further information as it may consider esakto a complete and

impartial determination of the facts and issue82 C.F.R. 723.6(a)(2)Moreover, the
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BCNR is not subject to the hearsay prohibitions in the Federal Rules of Eeiden
indeed,it is “abundantly clear that ‘administrative agencneay consider hearsay
evidence as long as it bear[s] satisfactory indicia of reliabilitfHoneywell Intl, Inc.
v. EPA 372 F.3d 441, 447D.C. Cir. 2004) (quotingcchoSar Communications Corp.
v. FCC 292 F.3d 749, 753 (D.C. Cir. 2002)Under these ccumstances, the BCNR
was well within its statutory mandate atite applicable regulatory framewowkhen it
requestedn advisory opinion from JAM anctlied on the affidavits of Gillis and
Spurlock.

Reilly’s argument that the BCNR erred in invoking the “presumption of
regularity” is also flawed. Indeed, the “presumption of regularityfiatthe BCNR
relied uponcomes directly from that body’s implementing regulatiowkich state in
relevant part that

[t]he Board relies on a presumption of regularity to support the official

actions of public officers and, in the absence of substantial evidence to

the contrary, will presume that they have properly discharged their

official du_ties. Applicants have the burden of overcoming this

presumption.

32 C.F.R. 723.3(€2). Reilly maintains that the presumption cannot apply here,
becausdin his view) there is an incongruity between the memorandum from the CMC
and the memorandutine Deputy Secretary of Defenpeovided to the President(PI.

Br. at 1819.) But Reilly cites no authority in either his Amended Complaint or his
brief for the novel proposition that this presumption should apply only in certai
circumstances(See e.g, Am. Compl.§ 18) Moreover asDeferdants poinbout, there

is no reason to think that the incongruity Reildientifiesmust be resolved in his favor

(Def. Br. at 25 n. 18) While it is true that the CMC's initial recommendation was that
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Reilly remain on th&003Major Promotion list, the Secretary of the Navy initialed his
disapproval of that recommendation the very papeon which the recommendation
was written. (AR at12 (CMC Memo)) And the CMC’soriginal favorable
recommendation was also among the papleesDeputy Secretary of Defenkmwarded
to the President(AR at 13(Wolfowitz Memo).) Reilly’s argumenthatthe officials
who were responsible for remiong his name from the promotidist weremisled into
believingthat the CMC had lost confidence in himecessarily assumes that those
officerswere not awaref the CMC’swritten recommendatiofAm. Compl. § 9) but

he does not, and cannot, contdst fact thaboththe Secretary of the Navy and the
Presidentwvere in possession of thatitial recommendatiotetter. Thus,it appears that
the relevant actors haall of the necessary information to make a determination about
whether to remove &lly from 2003 Major Promotiolist as in the ordinary course,
andthere is no reason to doubt that BENR’s mandate to presume the regularity of
the actions of public officila was properly applied Putanother way Reilly has not
providedany evidewge, much les§substantial evidenceépf irregularity thatwould
render the BCNRs reliance on the presumption arbitrary and capriciand, he BCNR
was well within the bounds of reasonablenes®n it concludedhat Reilly had not met
his burden of overcoming that presumption.

Reilly’s third argument suggests that the BCNR acted arbitraritycapriciaisly
in not ordering that the CMC produce an affidavit to explain his position onyReill
promotion. This argument is flawed for at least two reasdfisst, Reilly never
claims—and the record does not refleethat heeverrequestedhat the BCNR seek

such evidenceand “[i]t is a hard and fast rule of administrative law, rooted in simple
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fairness, that issues not raised before an agency are waived and will cartdidered

by a court on review.”"Nuclear Energy Inst., Inc. \EPA 373 F.3d 1251, 129(D.C.

Cir. 2004). Second, and even mosggnificant is the fact that Reilly’s argument
faulting the BCNR for not obtaining the CMCa&dfidavit is necessarily premised on the
conclusion that there waspatentialmistake in theprocedurerelated to his nmoval

from the promotion list that required further investigatidReilly vigorously maintains
that, given the incongruity between the menie CMC wrotein support of his
promotion and the President’s eventual decision to remove him from the promistion |
he should be given the benefit of the doubt 8@l BCNRshouldhaveassumd that a
mistake was madegrompting them to seek out more informatiofPl. Br. at 1415.)

But thatargumentessentially presumasregularity in the priorproceedings-which is
precisely the oppositef the legal presumption that the BCNR is requiredety on
See32 C.F.R. 723.3(e).

Finally, even if this Court was convinced ththe BCNRshould have sougldut
more information before denying Reilly’s fpgon, it is clear thathe BCNR’s review
process was gficiently thorough to render that decisioationaland not arbitrary See
Kreis, 406 F.3dat 686 (“The court need only determine whether the [Board’s] decision
making process was deficient, not whether [its] decision was carrectThus, the
court must uphold the Boarsldecision unless it is arbitrary, capricious, an abuse of
discretion, or otherwise not in accordance with law.”) (inéquotation marksand
citations omitted; see also Frizellel11l F.3d at 17§determinationf a military
agency need only beational in light of the facts before)t When it received Reilly’s

petition, the BCNR exercised its considerable discretion to cons\t aAd to review
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the additional evidence that was gathemeda rsult of that consultation. That
evidence, which related directly tbe quesbn of the CMC’s position on Reilly’s
promotion,was internally consistent, and thus raised no further questions about the
possibility of error. The BCNRroperly reviewed record evidence to make a
reasonable determination that there was no merit to Reipletition, and that bodis
entitled to deference regarditgthits conclusion that the record was sufficient to
permit it to make a decision on Reilg/petition andts ultimate determinationSee
McDonough v. Mabus907 F. Supp. 2d 33, 44 (D.D.C. 2012) (“In the D.C. Circuit,
review of the actions of military corrections boards is unusually @eteal.”) (internal
guotation marks omitted)This Court sees no arbitrariness, or any other violation of the
APA’s standards, in the BCNR’s decisions in this regard.
IV. CONCLUSION

For the reasons set tbrabove, the Court heredyRANTS Defendants'motion
to dismiss with respect to Count | of Reilly’'s Amended Complaint; emeérssummary
judgmentin favor of Defendantsvith respect to Count Il of Reilly’s Aended

Complaint. As a result, the caseD$SMISSED in its entirety.

DATE: January29, 2014 ReAanjs Brown Jackson

/4
KETANJI BROWN JACKSON
United States District Judge
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