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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

LIBERTARIAN NATIONAL
COMMITTEE, INC. ,

Civil Action No. 11ev-562 (RLW)
Plaintiff,
V.

FEDERAL ELECTION COMMISSION ,

Defendant.

MEMORANDUM OPINION

Plaintiff Libertarian National Committee, Inc. (“LNC”) has been left a lestjghat it is
unable to take in one lump sum payment because Defendant Federal Election Gommissi
(“FEC”) believes thatdue to the large amount of the bequestjo sowould violate the Federal
Election Campaign Act2 U.S.C. 88 43b7. The FEC instead requires, as they have for
decades, that the LNC receive annual payments from the bequest at the maximiouaticontr
amount a living individual could donate. Thus the LNC will receive the full bequest, bua over
number of years. The LNC does not want to wait, and challghgesonstitutionality of the
Federal Election Campaign Act (“FECA”) as applied to bequests. As part ahthlisnge, the
LNC asks this Court to enjoithe FEC from enforcing the FECA with respect to bequests, and
also requests this Court, pursuant to 2 U.S.C. 8§ 437h, to certify one question to the en banc
United States Court of Appeals for the District of Columbia. The FEC has opposed it mot
for cetification, and moved for summary judgment. The parties appeared before thisaCour
oral argument on the pending motions on February 25, 2013. Based on the parties’ briefs, the
arguments presented to this Court, and a review of the relevant law, for the reatsahbedow

the LNC’s motion to certify (Dkt. No. 25) ISRANTED IN PART andDENIED IN PART,
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and the FEC’'s motion for summary judgment (Dkt. No. 2955RANTED IN PART and
DENIED IN PART .
l. History of This Case

Raymond Groves Burrington died on April 26, 2007. (Dkt. No. 13, § 14). His will left a
residuary bequest to the LNC of an amount eventually determined to be $217,78#)00The
LNC is the national committee of the Libertarian Party of the UnitateS (Dkt. No. 28, |
1). Prior to the bequest, Burrington had made only one donation to the Libertarian Rarty:
$25.00 gift on May 19, 1998. Id. § 26). The Libertarian Party had no knowledge of
Burrington’s bequest until after his passingd. { 25).

Pursuant to 2J.S.C § 441a(a)(1), no “person” can contribute more than $32,400.00 to a
national political committee annuallyln addition, pursuant to 2 U.S.C. §44{1), no political
committee can “solicit, receive or direct to another person” any amount nottsiotdJ.S.C. §
441a(a)(1). The statutefines®persori as follows: The term ‘personincludes an individual,
partnership, committee, association, corporation, labor organization, or any othezairgarar
group of persons, but such term does not include the Federal Gev¢ronany authority of the
Federal Government.” 2 U.S.C. § 431(11).

The FEC has determined that the word “person” in 2 U.S.C. §8 441a(a)(1) includes
testamentary estateSee e.q, FEC Advisory Opinions 2004-02 & 1999-17hus, the LNC can
only accept annual distributions from Burrington’s gift at the maximum thresabh/2 U.S.C.

88 441a(a)(1) & 441a(c), rather than accepting the gift all at once. (Dkt. No. 13, § 15). The

LNC objects to the statutory framework peewing the organization from receiving all thie

! The amount is adjusted for inflation in eddmbered yearsSee2 U.S.C. § 441ajl);
Federal Election Commission: Contribution Limits 201314,
http://www.fec.gowageddrochurestontriblimitsshtml (last visitedviarch 18 2013).
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money n one lump sunon the grounds that the framework “violates the First Amendment
speech and associational rights of the LNC and its supportéds 43).

The LNC's First Amended Complaint “seeks to enjoinligggion of the Party Limit to
the contribution, solicitation, acceptance, and spending of decedents’ bequests, as said
application violates the LNC’s First Amendment speech and associatigiial and those of its
supporters.” 1. § 3). It has moved this Court, pursuant to 2 U.S.C. 8§ 437h, to certify the
following question to the en banc Court of Appeals:

Does imposing annual contribution limits against testamentary bequests

directed at, or accepted or solicited by political party committees, violate
First Amendment speech and associational rights?

(Dkt. No. 25). The FEC requested that the parties first create a factual recoetetmide
which constitutional claimsf any, merit certification to the Court of Appeals.” (Dkt. No. 15, |
6). The parties completed discovery in February 2082eNlinute Order, Feb. 10, 2012). The
LNC filed its Motion to Certify on May 4, 2012. (Dkt. No. 25). The FEC opposed that Motion,
and filed a Motion for Summary Judgment, on July 6, 2082eDkt. Nos. 28 & 29).

At the conclusion of discovery in this case, the parties submitted proposed findings of
fact. LNC objects to many of the FEC's facts, claiming they impropprbte previous Supreme
Court opinions and are thus not “facts” at all, present inadmissible hearsay, o®e#bkt.

No. 30, at 23). The FEC responds by claiming that the facts the LNC objects to are legislative
facts, which are “not subject to the Federal Rules of Evidence.” (Dkt. No. 37, laediklative

facts are “general facts wdhi help the tribunal decide questions of law and policy,” Friends of

the Earth v. Reilly, 966 F.2d 690, 694 (D.C. Cir. 1992) (internal quotation marks omitted), are

“without reference to specific parties,” and “need not be developed through eaigenti

hearings,”Ass’n of Nat'| Advertisers, Inc. v. FTC, 627 F.2d 1151, 1:821(D.C. Cir. 1979)

LNC also claims the FEC’s objections ¢ertainfacts are obfuscatory because they purport to
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present objections when they often merely restate the facts with diffargnutage. (Seeg e.q,
Dkt. No. 36, at 6 (“This is not an objectiefit is an admissin rephrasing the proposed fact.”)).
The Court overrules the LN€ hearsay objections for the reasondath by the FEC; however,
because the Court will narrow the issue as desciiffea] many of tle facts proffered by the
parties are no longer relevant.
. Legal Framework

A. Campaign Finance Law

As is well known, our Bill of Rights states that “Congress shall make no law . . .
abridging the freedom of speech . . .U.S.CoNsT. amend. I. And “the First Amendmehé&s
its fullest and most urgent application to speech uttered during a campaign foalpotitce.”

Ariz. Free EnterClub’s Freedom Club PAC v. Bennett, 131 S. Ct. 2806, 2817 (2011) (internal

guotation marks and citations omitted). But, of course, this does not end this matter, because
Congress has passed, and the Supreme Court has upheld, laws that purport to limi speech
particularly in the manner of campaign contributions. They have done so in part to prevent
corruption, or the appearance of corruption. A brief overview of the state of the ladimggar
campaign finance is warranted. This will look at the current state of affdhisa particular
focus on the law with respect to campaign contributiewhat is at issue in this litigatierand
will address campaign expendituosdy in passing.

The first lawlimiting the unrestricted flow of money into politics came more than 100

years ago. SeeMcConnell v. FEC, 540 U.S. 93, 115 (200@Nscussing history, including

passage ofhe Tillman Act in 1907) overruled in part on other grounds Bitizens United v.

FEC 558 U.S. 310 (2010). But the bedrock case regarding limits on contributions related to



political efforts remain8uckley v. Val®, 424 U.S. 1 (1976) (per curiarh)Buckleyinvolved a

challenge to the constitutionality of th874 FECAamendments, as well as related provisions of
the Tax Code. Id. at 6. The case dealt with contributions, expenditures, and reporting
requirementsthis analysis will focus on only the first of those three. $hpremeCourt did not

hold contribution limits to the same constitutional scrutiny as expenditure limits gstlasin“a
limitation upon the amount that any one person or group may contiibudecandidate or
political committee entails only a marginal restriction upon the contributor’'s abilitygage in

free communication.” Id. at 20. This is so becausecontribution limitation “involves little

direct restraint on [one’s] political communicati for it permits the symbolic expression of
support evidenced by a contribution but does not in any way infringe the contributor's freedom
to discuss candidates and issuekl” at 21. Ultimately, th&SupremeCourt concluded that the
FECA'’s limits on ontributions withstood a facial constitutional challenge. “Congress was
surely entitled to conclude . . . that contribution ceilings were a necesgatative concomitant

to deal with the reality or appearance of corruption inherent in a system peymittimited
financial contributions, even when the identities of the contributors and the amounts of their
contributions are fully disclosed.Id. at 28.

The Buckley Court considered whether limiting contributions would make it more
difficult for minor parties to amass sufficient funds. They concluded that contribution limits
“would appear to benefit mingrarty and independent candidates relative to their rpajdy
opponents because majoarty candidates receive far more money in large contrilsitidd. at
33. And in addressing an overbreadth challenge to contribution limits, namely the poapositi
that most large contributors do not seek improper influence, the Court agrdedhat

propositiongenerally but nonetheless stated that becaugbeotiifficulty in determining suspect

2 The Libertarian Party was one of maplgintiffs in Buckley. See424 U.S. at 8.
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contributions, “Congress was justified in concluding that the interest in safegyaghinst the
appearance of impropriety requires that the opportunity for abuse inherent in thespobce
raising large monetary atributions be eliminated.’ld. at 30. In sum}[i]t has . . . been plain
ever sinceBuckley that contribution limits would more readily clear the hurdles before them”

than expenditure limits.Nixon v. Shrink Mo. Gov't PAC, 528 U.S 377, 387 (2000) (citation

omitted).
Following Buckley challenges to contribution limits continued to reach the Supreme

Court invariousforms. InCalifornia Medical Ass’'n v. FEC, 453 U.S. 18P981), appellants

challenged the constitutionality of limits on contributions to multicandidate political action
committees, and the court found no First Amendment violation to the rights of contriblgtors.

at 18485. A state campaign finance law was challenge8hnink MissouriGov't PAC, and the

Court upheld its contribution limit®tcandidates, finding that a contribution limit has prevented
effective advocacy only where it was “so radical in effect as to render politisatiason
ineffective, drive the sound of a candidate’s voice below the level of notice, and render
contributions pointless.” 528 U.S. at 397

Then cameMcConnell which, among other issues, aelsked challenges to limits on
“soft money contributions to national political partiés Previously under the FECA, there
existed a significant difference betweencstled “hard” and “soft” money contributions. The
FECA limited hard money contributionisg., contributions to national parties for the purpose of
influencing a federal election, but did not limit soft money contributioes,money for other
purposes, including “influencing state or local electionS€eMcConnell 540 U.S. at 1223.
Donors who gave enough soft negnoften received special, preferential access to party leaders

and elected officials. Seeid. at 130& n.30, 15152 (describing access to Democratic and

3 The LNC was one of many plaintiffs iMcConnell. £e540 U.S. at 159.
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Republican leaders)After reviewing the record, the Supreme Court found tftélhe idea that
large contributions to a national party can corrupt or, at the very least, create theaappear
corruption of federal candidates and officeholders is neither novel nor implaudihlat’144.
Seeking to “plug the sefnoney loophole,” Congress passeé Bipartisan Campaign
Reform Act of 2002 (“BCRA"), Pub. L. 1055, 116 Stat. 81, adding, among other provisions,
2 U.S.C. § 441i(a) to FECA, which “prohibits national party committees and their agants f
soliciting, receiving, directing, or spending asoft money.” McConnell 540 U.S. at 133 (citing
2 U.S.C. § 441i(a)). Parties brought a facial First Amendment challenge to the GRAWSE
441i(a), “as well as challengesdea on the Elections Clause, U.S. Const., Art. |, 8§ 4, principles
of federalismand the equal protection component of the Due Process Clause.” 540 U.S. at 134.
None of these challenges were successful. M¢@onnell Court found that national parties “sell
access to federal officeholders in exchange formoftey contributions thahe party can then
use for its own purposes.id. at 155. When reviewing the BCRA'’s ban on large soft money
contributions to national party committees, the Supreme Court stated that 6oosemse” along
with the ample record “confirm[ed]” that soft money contributions “have a corgiptituence
or give rise to the appearance of corruptiond. at 145. The Court did so using “[tlhe less
rigorous standard of review we have applied to contribution lirBiteKleys ‘closely drawn’
scrutiny) . .. .” Id. at 137. But the Court presciently concluded: “We are under no illusion that
BCRA will be the last congressional statement on the matter. Money, like waterlwaylsa
find an outlet.” Id. at 224.

In Randall v. Sorrell, 548 U.S. 230 (2006), the Supreme Court (in a plurality opinion)

struck down the contribution limits found in a Vermont statute. Vermont imposedistiis on

the amount individual political partes and political committesecould contribute to candidate



for state office. Foexample, the cap for governor, lieutenant governor, and other statewide
offices was $400, and was not indexed for inflati@ee548 U.S. at 238. The Supreme Court
described the test for determining whether the Vermont statute satisfedutmnal scutiny as
whether the statute’s “contribution limits prevent candidates from amassingesbaraes
necessary for effective [campaign] advocacy, whether they magnifyatlvantages of
incumbency to the point where they put challengers to a significant disadvamtageyard,
whether they are too low and too strict to survive First Amendment scrutidyat 248 (citation

and internal quotation marks omitted). The plurality opinion concluded that the Verntate sta
was unconstitutional because it “would reduce the voice of political parties inovertm a
whisper.” Id. at 259 (citation and internal quotation marks omitted).

In 2010,Citizens Unitedoverruled previous Supreme Court precedent and no doubt is a

historic opinion, bugenerally he case is not about contribution limits. At issue was a ban on
independent corporate expendityreghich the Court struck down because it found that
“independent expenditures do nadddo, or create the appearanceqefid pro quo corruption.”

130 S. Ct. at 910 TheCitizens UnitedCourt did not “reconsider whether contribution limits

should be subjected to rigorous First Amendment scrutidg.”at 909. The Court did note,
however, that “[t]he fact that speakers may have influence over or access to @leatdd does
not mean that these officials are corrugd! at 910.

Two months afteCitizens United, together our District and Circuit courtsiesis two

election law cases on the same day.Spreechnow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010)

(en banc), the nonprofit organization Speechnow.org availed itself of 2 U.S.C. § 437h on five
constitutional questions, three related to contribution limBscause Speechnow.org planned to

“operate exclusively through independent expenditures . . . not made in concert or amoperat



with . . . a political party committee or its agents,” 599 F.3d at 689 (internal quotationandrks
citations omitted), thguestions related to whether the contribution limits in 2 U.S.C. § 441a(a)
violated the First Amendment as applied to the organizaseeid. at 69691. The court’s

decision inSpeechnow.orgrvas “[ijn accordance withCitizens United599 F.3d at 689, because

that “Court held that the government has anticorruption interest in limiting independent
expenditures. Of course, the government still has an interest in prevenicthgpro quo

corruption. However, afte€itizens United independent expenditurel® not implicate that

interest. Id. at 693 &n.3 (emphasis in original). Thuthe court ultimately concluded that
limiting contributions by individuals to political committees that made only independent
expenditures violated tHarst Amendment.d. at 696.

In Republican Nat'l Comm. v. FEC, 698 F. Supp. 2d 150 (D.D.C.) (jmeckge court),

affd 130 S. Ct. 3544 (2010), several entities brought aapped challenge to the BCRA
regarding limits on contributions to political parties, claiming the First Amendment ériliden

to raise and spend soft money for various activities that “lack sunffic@nnection to &ederal
election.” Id. at 155 (citation omitted) (emphasis in original). The parties submitted affidavits
stating they would not, among other things, offer any access to federal candidates or
officeholders to soft money donordd. As to the standard to apply, the Court affirmed that
“closely drawn” scrutiny applies to contribution limits rather than strictitsgr. Id. at 156

(citing McConnell, 540 U.S. at 138-41). In its analysis, the Court noted @@ &ns Uniteddid

not disturb McConnells holding with respect to the constitutionality of BCRA’s limits on
contributions to political parties.1d. at 153(citation omitted) The Court stated that the parties
were “asking us to overrul®écConnells holding with respect to the ban on sofoney

contributionsto national political partiesAs a lower court, we of course have no authority to do



so0.” 1d. at 157. And regarding the facial versusaplied distinction, the Court stated: “In
general, a plaintiff cannot successfully bring arapglied challenge to a statutory provision
based on the same factual and legal arguments the Supreme Court expresdgred when
rejecting a facial challenge to that provision. Doing so is not so muchappbked challenge as
it is an argument for overruling a precedent’

Most recently,on February 19, 2013he Supreme Court noted probable jurisdiction in

McCutcheon v. FEC, Civil Action No. 1&v-1034 (JEB)(JRB)(RLW), 2012 WL 4466482

(D.D.C. Sept. 28, 2012)threejudge court) See http://www.supremecourt.gov/qp/12-
00536gp.pdf In McCutcheon a thregudge panel found FECA’s aggregate contribution limits
constitutional. That panel concluded: “Plaintiffs raise the troubling possibility fhidzens
United undermined the entire contribution limits scheme, but whether that case will uljimatel
spur a new evaluation @uckleyis a question for the Supreme Court, not ubiECutcheon

2012 WL 4466482, at *7. This Court ordered the parties to submit their positions on “whether

the Supreme Court’s decision regarding McCutcheon v. §tietld impact further proceedings
in this cae.” Minute Order, Feb. 21, 2013. The parties stated that they “agree that the Supreme
Court’s action ilMcCutcheorshould not delay this Court’s consideration of the LNC’s pending
motion for certification pursuant to 2 U.S.C. 8§ 437h and the Commission’s pending motion for
summary judgment.” (Dkt. No. 39, at 1).
B. FECA Motion to Certify
The FECA provides at 2 U.S.C. § 437h that:
The [Federal Election]Commission, the national committee of any
political party, or any individual eligible to vote in any election for the
office of President may institute such actions in the appropriate district
court of the United States, including actions for declaratory judgment, as

may be appropriate to construe the constitutionality of any provision of
this Act. The dstrict court immediately shall certify all questions of
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constitutionality of this Act to the United States court of appeals for the
circuit involved, which shall hear the matter sitting en banc.

The provision was introduced by $¢or Buckley himself.He stated:
It merely provides for expeditious review of the constitutional questions |
have raised. | am sure we will all agree that if, in fact, there is a serious
guestion as to the constitutionality of this legislation, it is in the interest of
everyne to have the question determined by the Supreme Court at the
earliest possible time.
120 ONG. Rec. 10562 (1974). The only person in the House of Representatives who appears to
have commented on 2 U.S.C. § 437h was Representative Frenzel, who stated:
| believe within this conference report there are at least 100 items
guestionable from a constitutional standpoint . . . . | do call attention . . .
to the fact that any individual under this bill has a direct method to raise
these questions and to have those considered as quickly as possible by the
Supreme Court.
120 NG. ReC. 35140 (1974).
“Although the language of the statute requires the district court to ceatify
constitutional questions, courts have held that this mandatory phrasing should not be read to

require them automatically to certify every constitutional question tonamamc court of

appeals.” Goland v. United States, 903 F.2d 1247, 1257 (9th Cir. 1990) (emphasis in original).

Section 437h “cannot properly be used to compel federal courts to decide constitutional
challenges in cases where the resolution of unsettled questions of statutgnetation may

remove the need for constitutional adjudioaii Cd. Med. Ass’n, 453 U.Sat 192 n.14

(citations omitted), and does not require certification of “frivolous” or ‘séttlrinciples of law,”

Khachaturian v. FEC, 980 F.2d 330, 331 (5th Cir. 1992) (c@idgMed. Ass’n, 453 U.S. at 192

n.14). In Cd. Med. Ass’n Justice Marshalllescribes the categories of cases that raduitS.C.

8 437h certification as those that are “neither insubstantial nor settled,” 453 U$ atl4—

suggesting that, in the conteoft2 U.S.C. § 437h, “frivolous” and “insubstantial” have the same
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meaning. See alsdMott v. FEC, 494 F. Supp. 131, 134 (D.D.C. 1980) (stating a district court

“may initially review a complaint to determine if it presents a apd substantiatonstitutional

controversy before certifying the questions to the en banc court of appealsip{éoomitted)
(emphasis added).
The Goland case offers the following perspective on certification:
Once a core provision of FECA has been reviewed and approved by the
courts, unanticipated variations also may deserve the full attention of the
appellate court. At the same time, not every sophistic twist that arguably
presents dnew’ question should beertified. Once the statute has been

thoroughly reviewed by the Court, questions arising urid¢essed
provisions understandably should meet a higher threshold.

903 F.2d at 1257. In addition, the Supreme Court has stated that 2 U.S.C. § 437h should be
construed narrowly, in part because it creates “a class of cases that comenandhédiate
attention of . . . the courts of appeals sitting en banc, displacing existing caseldadliag
court of appeals judges away from their normal duties for expedited en banc .5ittiBread

Political Action Comm. v. FEC455U.S. 577, 580 (1982)Golandstated that the standard is

“similar to that of a single judge presented with a motion to convene a three judge coart to he
constitutional challenges. . . . Such a standard may more closely resemble fiealt @pgdr
Rule 12(b)(6) . . . .” 903 F.2d at 1258 (citing Mott, 494 F. Supp. 13& Clark v. Valeg 559

F.2d 642 (D.C. Cir.)affd 431 U.S. 950 (1977)). The standard was recently articulated as
“somewlere between a motion to dismiswhere no factual review is appropriatand a
motion for summary judgmentwhere the Court must review for genuine issues of material

fact.” Cao v. FEC, 688 F. Supp. 2d 498, 503 (E.D. La. 2010), aff'd subinae.Cao 619 F.3d

410 (5th Cir. 2010). “[S]Jome review of the facts is inherently necessary to deterima
colorable claim has been raisedd. at 502. “[l]t follows that any question that the Court finds

‘frivolous’ is also appropriate for summary judgmentd. at 503. A court can grant summary
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judgment, of course, when “there is no genuine dispute as to any material fact enayvame is
entitled to judgment as a matter of lawsED. R.Civ. P.56(a).
[I. Analysis

A. Standing

As an initial matter, this Court must determine whether the LNC has standingetd as
the rights, if any, of Burrington’s estate. Although the parties diduligt address the issua
their briefs the Court has an obligation to confirm its own jurisdiction, and the D.C. Circuit has
instructed that “[w]len there is doubt about a party’s constitutional standing, the court must

resolve the ddat, sua spontd need be.” Lee’s Summit Mo. v. Surface Transp. Bd231 F.3d

39, 41 (D.C.Cir. 2000)(citations omitted) Indeed, where th€ourt has doubts about a pasty’
standing, it is reversible error to simply bypass the issue of standing and tadptee merits

of the case, even “where the merits question may be easily answedbediinguezv. UAL

Corp., 666 F.3d 1359, 1361-@2.C. Cir. 2012).
The D.C. Circuit has construédU.S.C.8 437h to allow a plaintiff to bring ehallenge
on behalf of others, provided they fall within the terms of the statute and satisggtheements

of Article 11l standing. IninternationhAss’n of Machinists & Aerospace Workers v. FEC, 678

F.2d 1092 (D.C. Cir. 1982kn banc)aff'd 459 U.S. 983 (1982), the FEC argued that standing
was “confined to plaintiffs who put in issue their First Amendment righgssoters.” 678 F.2d

at 1098. Calling this a “pincheatonstructionof § 437h, the D.C. Circuitejected a reading of
the statute that would only allow voters to raise constitutional issues in relatiartaghts as

voters. Id. As a resultthe cout in Int'l Ass’n of Machinistsfound standing foplaintiffs to

bring a constitutional challenge “vicariously” to a FECA provision that permhit@porate

PACs to solicit contributions from career employees of the corporatvem though none of the
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plaintiffs were career employees covered by the provisiSeeid. at 1099. “Congress can
authorize any plaintiff who meets the Article Il tests of injury to assentiginés of others, since
the general rule against assertihg rights of others ismply a prudential rule.” 13ACHARLES
A. WRIGHT, ARTHUR R. MILLER & EDWARD H. COOPER FEDERAL PRACTICE AND PROCEDURE§

3531.9.3 n.103 (3d ed. 2008) (citimd’'l Ass’n of Machinist}.

As a result, this Court concludes that the LNC has standing. The LNC sdtisftore
elements of Article 1lI's caser-controversy requirement, because it alleges an injury connected
to the FEC’s conduetthe prevention of obtaining immediate controltbé entire Burrington

bequest—thatwould beredressed by a favorable decisidBeelLujan v. Defenders of Wildlife

504 U.S. 555, 560 (1992)The relevant statuteere 2 U.S.C.8 437h,grants national political

committees such as LNC the right to bring an action “to construe the consélit§iai any

provision of this Act.” FollowingInt’'l Ass’n of Machinists the LNC can challenge this
provision and assert the First Amendment interests of Burrington or others to stgpgarn.

B. Proper Level of Constitutional Scrutiny

The Supreme Court has consistently held that contribution limits should be subject to
constitutional scrutiny that is less rigorous than the strict scrutiny appliegpémditure limits.
And the FEChas consistently held that testamentary bequests are subject to the limitSi€2 U.
8 441a(a)(1). The LNC has not presented a convincing reason to stray from thdemirece

1. Strict versus Intermediate scrutny

Contribution limits and expenditure limits receive different constitutional scrutinis
“simply untrue in the campaign finance context that all burdens on speech nexestsitat
scrutiny review.” McConnell 540 U.S. at 140 n.42 (citation and quotation marks omitted).

“Under the Supreme Court’s precedents, limits on campaxgendituresare subject to strict
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scrutiny. But limits oncontributionsto candidates and political parties are subject to ‘less
rigorous scrutiny’ and are valid if theare ‘closely drawn’ to meet a ‘sufficiently important’

governmental interest.” Republican Nat'l Comm. v. FEC, 698 F. Supp. 2d at 156 (emphasis in

original). The “closely drawn” standard has been described as intermedidiryscEeeln re
Caq 619 F.3d 410, 427 (5th Cir. 2010).
Though courtdhave consistently held that the standard to apply to contribution limits is

akin tointermediate scrutinysee e.q, Speechnow.orgb99 F.3d at 692, andepublican Nat'l

Comm. v. FEC, 698 FSupp.2d at 156, the LNC argues that they have done so atiiyrespect

to the rights of the living, and this conclusion should not apply to contribution limits retated t
bequests, which should receive strict scrutiny. Nowhere in any opinion has thee@eur
suggested that certain contributions should receidiéferent level of scrutiny than others, and
this Court is bound by the uninterrupted, decddeg precedent of the Supreme Court. For that
reason, the level of scrutiny at issue here should be, as it has been to all casesginvol
contribution limitssinceBuckley, intermediate scrutiny.

2. FEC interpretation of “person” in 2 U.S.C. § 441a(a)(1)

In 1983, the FEC issued an Advisory Opinion to the National Maritime Union Political
and Legislative Organization on Watch. FEC Advisory Op. 1B83The organization received
money from an estate beyond what they could accept in a single year. They propas=apt
the full gift, withdraw an amount under the legal limit annually, and maintain the bafaace
special escrow account that would be mamediin their name as a separate bank account. The
FEC issued an Opinion sitag that “given the absence of any specific prohibition in the Act as
regards contributions from a decedent’s estate (pursuant to a specific téstgrnequest), and

given the expansive definition of the term ‘person’ which, in turn, determines theadyipy of
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the monetary limits in 2 U.S.C. 441a(a)(1), the Commission concludes that spstdiméntary
bequests to a political committee are contributions when distributed by theedesetate and
are subject to the limits of 441a(a)(1).” (Dkt. Neh-10 (FEC Advisory Op. 19823), at 2).
“[T]he Commission views the testamentary estate of a decedent as the suamgdsentlty to
the testator and thus will apply the Act and its limits asttezegoof the living testator.” I¢l.).

In 1999, theFEC issued an Advisory Opinion to the Council for a Livable WoR&C
Advisory Op. 199914. Here the FEC determined that if a testamentary gift in excess of an
annual limit is placed in a political committee’s escrow account that it can contraipitisful
under the FECA. “[T]he Commission has concluded, in previous opinions, that a testgmenta
estate is the successor legal entity to the testator and qualifies as a persoheaiAderthat
would be subject to the same limitations and prohibitiapplicable to the decedent in the
decedent’s lifetime. Advisory Opinions 1988198624, and 19833.” (Dkt. No. 257 (FEC
Advisory Op. 199914), at 2). This Opinion superseded earlier opinions to the extent that a
political committee could no longer exercise control over all funds from a bequest, such as
deciding to withdraw less than the maximum annual contribution one year as part of an
investment strategy.

In 2004, the FEC issued an Advisory Opinion to the National Committee for an Effective
Congess (“NCEC”). FEC Advisory Op. 2004942. The NCEC wanted to accept funds from
testamentary trusts beyond their controlfhe FEC reiterated thatthe Commission has
concluded that the testamentary estate of a decedent is the successor legal thetigstator
and qualifies as a ‘person’ under the Act that is subject to the same limitatidnsohibitions
applicable to the decedent in the decedent’s lifetime.” (Dkt. N& @EC Advisory Op. 2004

02), at 3 (citing FEC Advisory Op. 19991)). The FEC notethat a contribution is made “when
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the contributor relinquishes control over the contribution,” and that occurs when the cmmtribut
“is delivered by the contributor to the . . . political committee.” 11 C.F.R. § 13®L(b
Because the NCEC wili be accepting contributions from testamentary trusts beyond their
control, the FEC stated that they may accept the contribusorieng as they did not exceed the
applicable annual limits

The FEC'’s interpretation of the statute to include a testamneriiequest appears
reasonable, is not serioysthallenged ¥ the LNC inits briefs, ands entitled to deference under

Chevron, U.S.A., Inc. v. Natural Resources Defense Council46¥U.S. 837 (1984)FECA

states that “[fje term ‘person’ includesan individual, partnership, committee, association,
corporation, labor organization, or any other organization or group of persons, buesuch t
does not include the Federal Government or any authority of the Federal Governmerg.C2 U
8 431(11). Tk FEC'’s interpretation that a decedent’s estate qualifies as a person follows

logically from the basic tools of statutory interpretation. Under the canexpoéssiauniusest

exclusio alterius* items not listed are assumed to be covered by the statute. Here Congress

specifically excluded certain categories from the definition of persibrdid not exclude a
decedent’s estate. This indicates that a decedent’s estate should be understdodeaksin the
term “person.” In addition, the statute lists what the term person “includes,hasdhiat list is
meant to be expansive. This too accords with an understanding that “person” includes a

decedent’s estate.

With the undersnding that the challenge brought here by the LNC is to be considered

under intermediate scrutiny, and that the FEC’s interpretation that testaymeetpests are

4 While our Circuit has cautioned this cantis not always correct,’5ee e.q, Public

Citizen, Inc. v. Rubber Manufacturers Ass’'n, 533 F.3d 810, 817 (D.C. Cir. Z06@&jon
omitted) the LNC has not presented a valid argument for ignoring the rule in this case.
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considered persons under the FESAeasonablehis Court now turns to the question prese
for certification.

C. The Question as Frameds Frivolous and/or Insubstantial

1. The question as presented goes beyond a properagplied challenge

The LNC cannot bring a facial challenge regarding contribution limits, bigadsnust
bring an asapplied challenge. The Supreme Court upheld contribution limits to a facial
challenge nearly forty years agoBuckley, and that ruling remains good lavin addition,that
Court noted thatany attempt to exclude minor parties and independents en masse from the
Act’s contribution limitations overlooks the fact that miparty candidates may win elective
office or have a substantial impact on the outcofrencelection.” Buckley, 424 U.S. at 385.
Furthermorejt is “reasonable to require that all parties and all candidates follow the sapfe s
rules designed to protect the integrity of the electoral proceEConnell 540 U.S. at 159.
Thereforea facial challenge taontribution limits must fail. But, the Supreme Court has
reaffirmed that “a nascent or struggling minor party can bring @pplsed challenge if [Section
441i(a)] prevents it from ‘amassing the resources necessary for \effealvocacy.”
McConnell 540 U.S. at 159 (quotinBuckley, 424 U.S. at 21).Thus the LNC, as a stalled
minor party,can bring an aapplied challenge, but that ability is not without limits.

The asapplied challenge the LNC seeks to bring her@at proper becaudbe relief
sought would not apply soletp themselves, but would extend to other entities not before this
Court. In this case, the question presented by the cR&llengeshe constitutionality of FECA
as applied ta@ll bequests tall national political parties, not just the constitutionality of FECA as
applied to the Burrington bequest to the LNC. Although aapgdied challenge casometimes

raise issues beyond those immediately facedhieyparties to a suithe Supreme Court ba
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repeatedly cautionethat, in campaign finance casesparticular, itmay not be appropriate to
decide an aspplied challenge based on facts not before the cdeot. examplejn FEC v.

Wisconsin Right to lfie, 551 U.S. 449, 481 n.10 (2007) (opinion of C.J. Roberts & J. Alito), the

Supreme Court refused to “pass on” an argument in @p@ed challenge because it was not

applicable to the plaintiff's factual circumstances. SimilarhCat Med. Ass’n, 453 U.Sat197

n.17, the Supreme Court refused to consider a “hypothetical application[6ktlexal Election
Campaign] Act” that raised First Amendment concerns not present in-tygbked challenge

made by the California Medical Association. See &EBG v. Nat'l Right to Work Comm459

U.S. 19, 208 (1982) (focusing orwhether the FECA was sufficiently tailored to the

“associational interests asserted by responder@f).United States v. Raine862 U.S. 17, 22

(1960) (“The delicate power of pronouncing an Act of Congress unconstitutional is het t
exercised with reference to hypothetical cases . . . The question the LNC has moved to
certify is notsimply about the Burrington bequesytlbabout all bequests to all political parties,
andif certified, the question would confront the en banc Court of Appedls hypothetical
guestions about parties not involved in this litigatiofhis Court mustrespectthe caution
counseled by the Sugme Court in agpplied campaign finance cases as a result

Further, the agpplied challenge brought by the LNC in this case is impermissible
because it raises issues that the Supreme Court has already addtbsggsheral, a plaintiff
cannot successfully bring an-agplied challenge to a statutory provision based on the same
factual and legal arguments the Supreme Court expressly considered whengrgefzcial
challenge to that provision. Doing so is not so much aappBed challenge as it is an argument

for overruling a precedent.” _Republican Nat'l Comm. v. FEC, 698 F. Supp. 2d aH&s&, the

LNC challenges FECA as unconstitutional as appliedlitdbequests, not just the Burrington
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bequest. But bequests other than Burrington’s may wetlraise the antcorruption concerns

that motivated thedBuckley and McConnellCourts to dismiss a facial attack on contribution

limits.

The LNC concedes that it is possible for a bequest to raise validoaniption concerns,
such as a “testamenyaguid pro quo. . . soliciting a bequest from a terminalllyindividual.”
(Dkt. No. 251, at 27). Nonetheles$heg LNC argues that “[tlhe antorruption rationale for
limiting contributions[from bequests] is, at best, theoretical . . . .” (Dkt. No12&t 21). But
making one’s bequest known before death cbeldreated just as contributionis, as suggested
by how other groups treat such bequeseeDkt. No. 24, 1 1124, discussing the National
Rifle Association, Nature Conservan@nd Kennedy Center). A bequest may also help friends
or family of the deceased have access to political officeholders and candi@atesxamplethe
LNC’s Rule 30(b)(6) witness in this cas#illiam Redpathtestified that after Joseph A. Reitano
left the LNC a $19,331.40 bequest, his son could have been allowed to become a member of the
LNC’s Chairman’s Circle in his father's placeSeleDkt. Nos. 24 & 30, § 122). The FEC states
that testators have already noted in bequests what specific canditaiés [senefit, and also
that an estate trustee has contacted the Democratic National Committee about080$200,
bequest to ask that it be used to defeat a particular candidate. (Dkt. No. 28, &h38)the
agency’s argument that political committeesuldo offer access tahe donor’'s heirs or
representativespon the production of a generous will, or that a political committee could feel
pressure to continue to ensure that a (potential) donor is happy with the comratteeis lest
they revoke the bequest, is sensible and persuasheeDkt. No. 28, at 36).

That there is not a record replete with weblcumented problems associated with

corruption from large bequests is a red herring. The LNC complains that the R/ is
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pointing to hypotheticals, but the agency cannot point to examples of corruption or the
appearance of corruption from bequestgolitical committeesn large partoecauseéhe FECA
contribution limit has applied to thefar the last 35 years.SéeDkt. No. 38, at 15).The LNC
argues that because testators are “not alive to receive the benefitpiof @o qug” “[t]his
distinction is substantial enough that the Commission’s comparison to soft money is
inappropriate, and its motion for summary judgment must be denied.” (Dkt. No. 34, dh26).
LNC seems to be suggesting thaihce the FEC lacks a significant set of examples otharttie

many examples of the problenthat led to the FECA and BCRA, they should allow unlimited
bequests, see if this too leads to an intolerable situation, and only then ban thisdohmitéd
contributions. (Id. at 9 (arguing that the “issue posed by this case is whether bequests ae, or ar
not, aslikely as individual contributions to lead to corruption or its appearanesiphasis

added). The Suprera Court has already closed this daorBuckley, McConnelland other

cases by rejecting facial attacksdontribution limitsusingintermediate scrutiny By making
their donation knowmwhile alive, testatorgould command and demand access. The scope of
the “pernicious practices” involved in large direct contributibmsolitical committees’can

never be reliably ascertainedCitizens United 130 S. Ct. at 908 (quotinBuckley). That is

why the Supreme Court has upheld contribution limits: they are “preventatide.” This
indicates it should be the same for bequestiasther contributions.

As the FEC points outhé LNC seeks to eliminate the restrictions on all bequests to all
political parties, not jusio smaller parties such as the LNCGSeeDkt. No. 38, at 13 n.5)Even
assuming that the limit on bequests unconstitutionallynbastruggling minor parties, as the
LNC claims,the LNC hasot sought relief solely on behalf of struggling minor parties. Rather,

the question they have proposed for certification is far broader, and purporek tcelsef on
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behalf of all parties. Thay the arguments about the effect of FECA limits on the LNC’s ability
to express its message as a struggling minor party or to engage in effectivacgdeven if
credited,do not support the claim as articulated, which seeks relief on behalf of alhadati
parties and all bequest#t is not for this Court to certify to then banc Court of Appeadn as
applied questiofaden with hypotheticalabout the constitutionality of contribution limits under
FECA, especially whethe Supreme Courtds alreadyddressed parts of the questiora facial
challenge.
2. The question as presented includean issuemooted by the briefs

Another reason that certifying the question as drafted by the LNC would not be
appropriate is that the issuesdflicitation was mooted in part by the parties’ briefs. LNC argued
that because it could not solicit bequests over the maximum even if they were parsed out
annually at the legal limit, this too violated the First Amendment. (Dkt. No. 13, 1 2%. T
relevant FECA provision, 2 U.S.C. § 441i(a)(¥}jates thaa party “may not solicit, receive, or
direct to another person a contribution, donation, or transfer of funds or any atigeoftiialue,
or spend any funds, that are not subject to the limitations, prohibitions, and reporting
requirements of this Act."The FEC denies that thigrovisionforbids nationalpolitical parties
from soliciting a bequest that exceeds FECA'’s annual limits, providsgd‘dtcept[] or receive]]
funds from that bequest only in amounts that comply with FECA’s annual contributid¢s dinai
in a manner consistent with the Commission’s relevant regulations and advisnignsgi
(Dkt. No. 15, 1 2). The LNC argues that because the statutory languaare mot’ subject”
rather than Wwould not besubject,” the FEC is wrong, btite LNC agrees thdiecause of the
agency’s concession, “that is a matter for another day.” (Dkt. N&, 361213) (emphasis in

original). But were this Court to certify the question as drafted, despite the LNGisngee
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acknowledgement that at least part of the solicitation issue is no longer iredigiguCourt of
Appealswould be tasked with answering the question anyway. This would be a further
abdication of this Court’s responsibility, as explained further below

D. Role ofthe District Court to Reframe the Question

Several times during oral argument on the parties’ pending motions, the Courtdrafuire
the parties aboute role of this Court, if any, inmending the questiqoresented by the LNC
The Court asked counsel for the LNIGhe issue was “all or nothing,” meaning are there only
two choics—to certify the question as presented grant FEC’s summary judgment motion.
Counsel responded: “That’s a difficult thing for me to answer, Your Honor, asufenyou’re
aware.” (Tr. 28:5). He later added “it may be within Your Honor’s power to rewrite things.
I’'m not aware of a precedenton that . ...” (Tr. 31:7-8). And when asked whether this Court had
the authority to amend the questi@ounsel for LNC responded: *“I don’t have a position on
Your Honor’s authority to modify the question.” (Tr. 329). Counsel for the FEC, when
asked about the same issue, statedaimanang the question was in the Court’s discretion, (Tr.
58:6-8), adding, “I don’'t know that there’s anything wrong with that . . . .” (Tr. 60:4).

The Court researched this issue following argument, and it appear®rbgatanding
precedent supports this Court’s discretion in crafting and/or amending astjogaecertified to
the Courtof Appeals. Before Buckley reached the Supreme CquRistrict Judge Howard
Corcoran of this court transmitted the entire case to the en banc Court of sAppeekley v.
Valeg 387 F. Supp. 135 (D.D.A975). The Court of Appealemandedhe caseo Judge
Corcoran to (1) [ijdentify constitutional issues in thr@omplaint,” (2) take evidence, (3) make
findings of fact, and “[c]ertify to [the D.C. Circuit Court of Appeals] constituticaestions

arising from steps 1, 2, and 3.” Buckley v. Valeo, 519 F.2d 817, 818 (D.C. Cir. 1975) (en banc).
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The Court of Appealdater described Judge Corcoran’s role as taking pafthe formulationof

constitutional questions to be certified” ito Buckley v. Valeg 519 F.2d 821, 835 (D.C. Cir.

1975) (en bBnc)(emphasis added). Because the Court of Appeals instructed Judge Corcoran to
identify questions, and affirmed his role farmulaing those questionsBuckey's history
strongly suggests the District Court hasaamtive, rather than passivale in the certification
process under 2 U.S.C. § 437h.

The role of thedistrict court in formulatingthe constitutional questions certified pursuant
to Section 437h has been affirmed and endorsed by severalcothiés as well. In Bread

Political Action Committee v. FE(535 F.2d 621, 625 n.4 (7th Cir. 1980), the Seventh Circuit

approved when “[t]he district court polished plaintiffs’ draft questions into theieptderm.”®

In Khachaturian v. FECthe Fifth Circuit described the role of the district court as follows: “If it

concludes that colorable constitutional issues are raised from the facts, d skdifly those
qguestions to us.” 980 F.zat 332 (citation omitted).That court was even more explicit in a
recent decision. In_Cao v. FE@e district court‘exercise[d] its discretion inaShioning a
guestion for the Fifth Circuit that more precisely captures the Constitutiofialiltijf raised by

the plaintiffs’ arguments® 688 F. Supp. 2d at 542. The Fifth Circuit blessed Judge Berrigan’s
reformulation of questions offered by plaintiffs, referring to the distreirt as“abiding by its

proper role in addressing a 2 U.S.C. § 437h challeniet® Cag 619 F.3cht414”

> The Court also notes th#éte Supreme Court in neith@readnor Buckley took issue

with the district court’s role in draftinguestions.

6 JudgeBerrigan also altered another question offered by plaintBiseCaov. FEC 688

F. Supp. 2d at 547-49.

! Furthermorejn Speechnow.orgvhich counsel for LNC referred to as a “model” case at

oral argument, (Tr. 23:25), it appears that Judge Robertson “polished” the questions, because
certain questions proposed by plaintiffs differ from thastually certified by Judge Robertson

to the Courof Appeals Compareg.g, Pls.” Mot. to Certify Questions Under 2 U.S.C. § 437h,

Civil Action No. 080248 (JR), Dkt. No. 31, at 21 (“Whether the contribution limit contained in

2 U.S.C. § 441a(a)(1)(C) . . .yith Speechnow.org v. FEC, Civil Action No. 0248 (JR),
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Therefore, even thougihe question as framed by the LNC does not inzenitification,
this does not end the matter. This Court has the power@atentlythe duty, toidentify the
constitutionalissues and to reframe the question as necessary so that any profrerotmrs
qguestion is certified to the en banc Court of Appeals discussed above, there is ampl
uncontested precedent for doing so. Therefore this Court now turns to whether it isguper t
so in this case.

E. Question to Certify

Mr. Burrington is now deceased, so he currently cannot exercise any First Aergndm
right of association. The LBIconcedes that it does riatowingly “associate with the dead” and
that Burrington’s associational rights are abtssue. (SeeDkt. No. 251, at 14). Thus, in the
literal sense, the FECA restrictigas enforced by the FEC) on the Burringtmeguest is not a
“contribution limit involving significant interference with associationaghts [that] must be

closely drawn to serve a sufficientlgnportant interest.” Speechnow.org599 F.3d at 692

(citation omitted.

The LNC’s argument that Burmgiion’s expressive rights are at issue is insubstanfiat
example, the LNC argues that a law review article by Professor David Horton
“comprehensiveland compellingly—addressed” the issue of “testation’s expressive aspects
suggesting the article reais scholarly unanimity for the proposition that the Constitutroits
testamentary freedonm(Dkt. No. 34, at 19). Buthe LNC neglects to note that Professor Horton
acknowledges that “there has long been consensus that the Constitution does notlmpipdy to
on testamentary freedgimand Professor Horton's article “challenge[s] the conventional wisdom

and arguels]” for a different viewDavid Horton Testation and SpeechO1 Geo. L.J.61, 61, 90

2009 WL 3101036, at *2 (D.D.C. Sept. 28, 2008) (“Whether the contributionraiidated by
2 U.S.C. 8§ 441a(a)(1)(C) . ..") (emphasis added).
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(2012). And while the LNC argues thidbdel v. Irving 481 U.S. 704 (1987) makes it “clear

[that] decedents have the constitutional right to devise property,” (Dkt. No. 34, &rafssor
Horton’s articleconcedes thdtscholars unanimously reached the same conclusitodel only
bars thegovernment from stripping owners of their ability to transmit an asset aftér lofeany
means . . . without providing jusbmpensatiofi,101 Geo. L.J. at 89. This Court agrees with
Professor Hortors assessment éfodel Given that the FEC is not taking one penny away from

the LNC, any reliance ollodelis misplaced.

Moreover,the authorities cited by the FEC confirm tBafrringtoris testamentary estate

has no First Amendment right§See e.g, United States vMaciel-Alcala, 612 F.3d 1092, 1098

(9th Cir. 2010) (“[O]ne cannot violate a deceased person’s civil or constitutional.?ights

(citation omitted);Silkwood v. KerrMcGee Corp.637 F.2d 73, 749 (10th Cir. 1980) [T]he

civil rights of a person cannot be violated once that person ha$) dmthtions omitted). It is
likely for these reasons thatethNC also seems to disclaim tlEgumenthat it is seeking to
enforce the expressive rights of Burrington’s estate. As opposed tdortb@der question
proposed in its motion for certificatipthe LNC argues in its Reply brief that the relevant
guestion is whethrdhe LNC’s First Amenanentrights have been violatedSeeDkt. No. 34, at
7).

Thus, the LNC also argues that it has a First Amendment right to receive contributions,
through bequests or otherwise. Taegument is based primarilgn the case oDean v.
Blumentha) 577 F.3d 60 (2d Cir. 2009)n Dean a candidate for Connecticut Attorney General
challenged a prohibition on receiving campaign contributions from people emplopetade
law firms doing work for the stateThe Second Circuitstated that, during éhrelevant time

period in that case, “it is clear that a constitutional right to receive campaign abtotriowas

26



not clearly established, but it is ‘far from obvious whether in fact thexecis a right.”” 1d. at 68

(quoting Pearson v. Callaha®55 U.S. 223, 283(2009)). Unlike the district court, which had

found such a right inconsistent wifRandall the Second Circuit stated: “To the contrary,

althoughRandalldid not recognize a First Amendment right to receive campaign contributions,

its analyss did not foreclose such recognitionDean 577 F.3d at 69 (citations omittedThe
LNC argues that if such a right indeed exists, the FEC’s restrictiod oatlwithstand “closely
drawn” scrutiny, or even rational basis scrutiny, because there is no potentaliuption or
the appearance of corruption with the Burrington bequest. Before the beljeestiytknown
interaction between Burrington and thC occurred in 1998 whethe formerdonated $25.00
to the Libertarian PartyNothing indicates Burrington gave any money again during hjsalife
the LNChad no idea that Burrington planned to leave any money to the organization in his will.
The LNC makes a persuasive argument that the Burrington bequest does noteraplcealid
anticorruption concerns, and the FEC did not really respond to this argument in its briefs.
The Second Circuiin Deandid not view as frivolous the argument that there is a First
Amendment right to receive campaign contributions. Neither should this Court. Of,auese
if there is such a right, it is not absolute. Congress, through FECA, cancsgekvent
corrupton and the appearance of corruption, in part because “[lJarge contributions adethte
to, and do, gain access to the elected official after the campaign for consideratioe of
contributor’s particular concerrisMcConnell, 540 U.S. at 119 n(&itaion omitted). And post-
BCRA, national political committees continue to solicit contributions in exchangecéass
(SeeDkt. No. 24, 1 52). However, hetieere are no facts to indicate that the LNC sadta
large bequest from Burrington, provided any benefit or special access togdamrivhile he was

alive, or providesany special benefit or access to Burrington’s heirs or representatives now. On
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these factsit appears thathe anticorruption interests that would be implicated by allowing the
LNC to receive the entire bequest all at ont@y be minimal® Thus, the question of whether

the FECA restrictioron Burrington’sbequest to the LNC violates the LNC’s First Amendment
right to receive campaign contributions is not insubstantial and can be certified to the en banc

Circuit Court. SeeSpeechnow.orgh99 F.3d at 692'The Supreme Court has recognized only

one interest sufficiently important to outweigh the First Amendment interests imglibate
contributions for political speech: preventing corruption or the appearance of aori)ipti
(citations omitted)
CONCLUSION

After a careful review of the parties’ positions, the facts, and the cistatet of the law
in this area, this Court concludes that although the question preseytéde LNC for
certification does not merit review blgeen bancCourt of Appealsthere is a validnarrower
constitutional question raised by the Burrington bequest that presentsappliag challenge
that should be certified. This Court does not relish requiring our CoApipdalsto sit en banc,
but at the same timi¢ has a duty under 2 U.S.C. § 437h to certify appropriate constitutional
issues. Accordingly, this Court has narrowed tlygiestion as initially draftednd presents only
the following question for the D.C. Cuit's review:

Does imposing annual contribution limits against the bequest of Raymond

Groves Burrington violate the First Amendmeigihts of the Libertarian
National Committe@

8 Of course, it is possible that Burgton’s heirsor the LNC could take some action in the

future that could raise valid artorruption concerns. But that potentiality does campletely
eviscerate th&NC’s First Amendment claim, because the FEC may be able to address those
concerns through its disclosure and rulemaking author@f. Buckley, 424 U.S. at 10910
(describing the FEG recordkeeping, disclosure, investigative, rulemgkand adjudicatier
powers).
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Because this Court is certifying a question toghebancCourt of Appeals, but not the one
drafted by the LNC, Plaintiffs Motion to Certify Facts and QuestioD&t.( No. 25) is
GRANTED IN PART and DENIED IN PART. Based upon the same logic, Defendant’s
Motion for Summary Judgment (Dkt. No. 29) GRANTED IN PART and DENIED IN
PART. The Court’s findings of fact, limited to those faptstentiallyrelevant to the question as

certified, are attached as an Appendin Order accompanies this Memorandum.
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APPENDIX
FINDINGS OF FACT

The Parties

. Plaintiff Libertarian National Committee, Inc. (“LNC”) is the national committee
of the Libertarian Partgf the United States(First Am. Compl. (“Compl.”) § 4 (Dkt. No.
13)).

Defendant Federal Election Commission (“Commission” or “FEC”) is an
independent agency of the United States with exclusivé jurisdiction over the
administration, interpretation, and civil enforcement of the Federal &heCampaign
Act (“FECA” or “Act”), 2 U.S.C. 88 43157, and other statutesThe Commission is
empowered to formulate policy with respect to FEGA § 437c¢c(b)(1)); to make rules
and regulations necessary to carry out the ALt§8 437d(a)(8), 438(a)(8), 438(d)); to
issue advisory opinions concerning the application of FECA and Commission regulations
to any proposed transaction or activity (id. 88 437d(a)(7), 437f); and to civillycentos
Act and the Commission’s regulations (id. 88 437c(b)(1), 4379).

LNC is a notfor-profit organization incorporated under the laws of the District of
Columbia, which maintains its headquarters in Washingt@h, INC has approximately
14,500 current dues paying members, in all 50 states andigtrict of Columbia.
Approximately 278,446 registered voters identify with the LibertarianyRarthe 25
states in which voters can register as LibertarianBhroughout the Nation, 154
officeholders (including holders of nonpartisaffices), are affiated with the Libertarian
Party. (Redpath Decl., 1 2).

LNC’s purpose is to field national Presidential tickets, to support its state part
affiliates in running candidates for public office, and to conduct other polititaltas
in furtherance o# libertarian public policy agenda in the United Stai@edpath Decl.,
13.

Founded in 1971, the Libertarian Party has yet to elect a federal office, leide
no current federal office holder is affiliated with the Libertarian PafRedpathDecl.,

4).

. The LNC now considers itself the “number one . . . minor party in the United
States.” (LNC30(b)(6) Dep. at 13:8, FEC Ex 20) The LNC is on the ballot in more

states, runs more candidates, and raises more funds than the other miesr (driat

13:9-12). The LNC is the third largest political party, behind the Democratic and

Republican Parties, and the LNC is active in all 50 states, with more than 250,000

registered voters(Frequently Asked Questions, Libertarian Party, httpuifnp.org/faq

(last visited May 1, 2012), FEC Ex. 73).

The Libertarian Party’s ability to influence elections is in some measiated to
its ability to raise and expend moneyEx. C, Response to Request for Admission No.
15).
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8. In any one election cycle, the Libertarian Party typically fields “fimjaf 200"
candidates for federal officLNC 30(b)(6) Dep. at 16:5, FEC Ex 20). In November
2010, over 800 Libertarian candidates ran for federal, state, and local .of{iCes
History, LibertarianParty, http://www.lp.org/ouhistory (lastvisited Apr. 20, 2012),
FEC Ex 23).

9. “[lln five of the last six federal elections, 2000 through 2010 inclusive, the
exception being 2006, [the LNC’'s] candidates for U.S. House of Representatives
collectively earned more than one million votes in five out of six of those elecfidres
last time a minor party, a party other than Democrats and Republicans, did that was in
1912.” (LNC 30(b)(6) Dep. at 13:16-22, FEC Ex. 20).

10. The Libertarian Party has had “candidates for federal office who have received
over 20 percent of the vote [and] possibly over 30 perce(itNC 30(b)(6) Dep. at
16:17-17:3FEC Ex 20).

11. At least two former federal officeholders, Ron Paul and Bob Barr, held federal
office as Republicans but then switched allegiances to the LibertarianaRartieaving
federaloffice. (LNC 30(b)(6) Dep. at 17:4-14, FEC EXx. 20).

12. Even if a Libertarian Party candidate does not win a federal election, the LNC
generally views it as positive if its candidate gets more votes than the margimooy vic
between the two majgrarty candidates and thus affects the outcome of the election.
(LNC 30(b)(6) Dep. at 1:22-12:12, FEC Ex. 20) That is because, in that case,
“hopefully a candidate of a major party would listen to [the Libertariany/Bhgosition
and reconsider [the Libertarian Party’s] positions in the future” since tig wauld
have demonstrated that “a sizeable percentage of the electorate . . . agreféisewith
Libertarian Party] and wants to see more Libertarian ppholicies.” (Id. at 12:13-13:2).

13. In a 2006 letter to prospective Chairman’s Council members, the LNC stated that
[o]lne of the mos significant achievements of the year was our
candidateseing identified as the deciding factor in control of the
U.S. Senate. This led to positive press coverage iWtmhington
Postand many othenews outlets. Our impact in these iongant
electiors even led to anarticle in The Economist titled
“Libertarians Emerge as a ForceClearly,it was a good year for
our party.

(Ltr. to Robert Balocca (Dec. 8, 2006), FEC EX. 75).

Il. Regulatory Framework

14. “INJo person shall make contributiorgB) to the political committees
established and maintained by a national political party, which are not the zedhori
political committees of any candidate, in any calendar yeachwlin the aggregate,
exceed 85,000.” 2 U.S.C. § 441a(a)(1).
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15. The LNC cannot‘solicit, receive or direct to another person a contribution,
donation, or transfer of funds or any other thing of value, or spend any funds, that are not
subject to the limitations, prohibitions, and reporting requirements” of 2 U$.C.
441a(a)(1). 2 U.S.C. § 441..

16. The contribution limitsapplicable to the LNC set forth in Section 441a(a)(1) are
indexed for inflation. 2 U.S.C. § 441a(c).
17. The FEC has construed the term “person,” as used in 2 U.S.C. § 441a(a)(1), to

include testamentary estate@Ex. C, Admission No. 4; Ex. D, FEC Advisory Opinion
2004-02;Ex. E, FEC Advisory Opinion 1999-14).

18. The LNC is subject to FECA’s annual limit on contributions to “political
committees established and maintained by a national political party” (“nationgl part
committees”). (2 U.S.C. 8§ 441a(a)(1)(B) That contribution limit, which is adjusted for
inflation in oddnumbered yearsd. § 441a(c)(1)), is currentl$32,400 Federal Election
Commission: Contribution Limits 201314,
http://www.fec.gov/pages/brochures/contriblimits.shtml (last vidiladch 18 2013).

19. Like most political parties, the Libertarian Party maintains multiple national party
committees. There are three types of national party committeegtional committees,
House campaign committees, and Senate campaign committ¢es. C.F.R. §
110.1(c)(2)). The Libertarian Party maintains two national party committédse LNC
and the Libertarian National Congressional Committee (“LNCEENCC Statement of
Organization, FEC Ex. 1).

20. FECA’s limit on contributions to a national party committee applies separately to
each of a political party’s national party committegdl C.F.R. 8§ 110.1(c)(®) For
example, FECA permits an individual who wants to contribute to the Libertarignifar
2012 to give $32,400 to the LNC and another $32,400 to the LNS€&xid)).

21. The LNC may not receive contributionsleéqueathed funds exceeding the limits
or prohibitions that would have been applicable todibeedent during higr her lifetime.
(FEC Advisory Op. 200402). If an individual dies antbequeaths an amount in excess of
an applicable FECA contribution limit to a politicabmmittee, the individual’'s estate
may not make a contribution from those bequeathed funtle folitical committee that
exceeds the applicable FECA contribution limi{Seeid.). A contribution is made
“when the contributor relinquishes control over the contribution,” thatl occurs when
the contribution “is delivered by the contributor to the..political committee.” 11
C.F.R. 8 110.1(b)(6). An estate has relinquished control over a contribution and
delivered itto a political committee if it deposits the contribution in a tpedty account
(such as arescrowaccount) over which the recipient political committee can exercise
control. (FEC Advisory Ops. 2004-02, 1999-14).

22. The LNC has placed advertisements in its newsletter, LP News, seeking
testamentary bequestéx. K).
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23. The option of remembering the LNC in oneisll has also been conveyed to
delegates at the Party’s conventions, and indeed, the LNC intends on soliciting bequests
from time to time. (Redpath Decl., T 16).

24. Were the Court to enjoin enforcement of federal contribution limits against
testamentary lmpiests to LNC, LNC would immediately launch a comprehensive planned
giving program. LNC would establish a planned giving page for its website, address
planned giving through direct mail solicitationsmails, personal solicitations, stories in
the LNC’snewspaper for members, LP News, and through announcements at its National
Conventions by the National ChairThe LNC would also solicit bequests at its
presidential nominating convention banquets. (Redpath Decl.,  17).

The Burrington Bequest

25. “[T]he act of a living person causing his or her will to contain a provision that
provides for a bequest to a political party upon his or her death” is expre¢gixeC,
Response to Request for Admission No. 5).

26. FEC “views the testamentary estate of a decedent as the successor lggtd entit
the testator and thus will apply the Act and its limits to that easitthe alter ego of the
living testator.” (Ex. H, FEC Advisory Opinion 1983-13).

27. LNC contributor Raymond Groves Burrington died on April 26, 20@@0ompl. |
14 (Dkt. No. 13); Resp. to Def.’s Interrog. No. 11, FEC Ex. 5).
28. Burrington’s Last Will and Testament contained a residuary bequest to the

Libertarian Party of 25 percent of his estate remaining after the paymentdafissand
specific bequests.(Last Will and Testament of Raymoi&toves Burrington at 2, FEC
EX. 6).

29. On November 13, 2008, the -esecutor of Burrington’s estate (“Estate”)
informed the LNC that its 25 percent share of the Estate amounted to $217,734
(“Bequest”). (E-mail from Steven K. Bowling, Howard & Howard, to William Hall
(Nov. 13, 2008 8:09amkEC Ex. 7; Capl. 1 14 (Dkt. No. 13)).

30. The Libertarian Party had no knowledge of Burrington’s bequest prior to Mr.
Burrington’s passing. (Kraus Decl., T 2).

31. Apart from the bequest, Burrington had only once donated to the Libertarian
Party, in the amount of $25, on May 19, 199Rra(is Decl, 1 3.

32. The bequest of $217,734 iearlyseven times greater than FECA’s annual limit
on contributions to national party committees (2 U.S.C. § 441a(a)(1)(B)), which was
$28,500 when Burringtordied in 2007 (Price Index Increases for Expenditure and
Contribution Limitations and Lobbyist Bundling Disclosure Threshold, 72 Fed. Reg.
529496 (Feb. 5, 2007)) and is $32,400 todayederal Election Commission:
Contribution Limits 201314, http://www.Ec.gov/pages/brochures/contriblimits.shtml
(last visitedMarch 18 2013).
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33. The FEC has interpreted FECA to mean #B&CA’s contribution limits apply to
contributions made by an estate, and thus they limit the amount the Burrington Estate
may contribute from the Bequest to the LNC each year, just as FECA litmngedhrtount
Burrington could have contributed to the LNC each ykamg his lifetime. (SeeFEC
Advisory Op. 2004-02 (Feb. 26, 2004), FEC EXx. 8).

34. Burrington is the only individual ever to bequeath to the LNC an amount in
excess of FECA’s applicable contribution limiiResp. to Def.’s Interrog. No. 15, FEC
Ex. 5.

35. The FEC has interpreted FECA to mean thaiesatate is permitted to deposit a
bequest that exxeds FECA'’s applicable contribution limit into a thpdrty account, and
then the estate may make annual, FE€&Mmpliant contributions from that account to a
political committee—so long as the political committee does not exercise any control
over the undistributed funds in the thpdrty account.(SeeFEC Advisory Op2004-02
(Feb. 26, 2004), FEC EXx. 8).

36. The Burrington Estate made contributions of $28,500 from the $217,734 Bequest
to the LNC in December 2007 and March 2008.r.({Icom Steven K. Bowling, Howard
& Howard, to Robert S. Kraus, Director of Operations, Libertarian Pagyg.(D9, 2007),

FEC Ex. 9; Lt. from Steven K. Bowling, Howard & Howard, to Robert S. Kraus,
Director of Operations, LibertanaParty (Mar. 17, 2008), FEC Ex.)10rhe March 2008
contribution check was drawn from the account of “Estate of Raymond Groves
Burrington.” (Ltr. from Steven K. Bowling, Howard & Howard, to Rob&t Kraus,
Director of Operations, LibertanaParty (Mar. 17, 2008), FEC Ex. 10).

37. On DecembeR2, 2008, the Estate and the LNC agreed to deposit the remaining
$160,734 of the Bequest into an escrow account, from which the escrow agent,
Mercantile Bank of Michigan, would distribute annual contributions from the Estate to
the LNC in amounts equal tBECA’s contribution limit. (E-mail from Steven K.
Bowling, Howard & Howard, to William Hall, Warner Norcross & Judd L{Nov. 20,

2007 3:57pm), FEC Ex. 11;itfrom William W. Hall, Warner Norcross & Judd LLP, to
Melanie Salamone, Mercantile Bank of Migan (Dec. 22, 2008), FEC Ex. 12; Compl. |
15 (Dkt. No. 13)).

38. An additional $160,734.00 in 2008 would have cedemearly the entirety of
LNC'’s operating deficit that year(Ex. B; Redpath Decl., I 11 That same amount of
money in 2010 would haveorethan sufficed to cover the Party’s ballot access costs.
(Id.).

39. The escrow account is established pursuant to an agreement among the Estate, the
LNC, and the escrow agent, the Mercantile Bank of Michigiine agreement provides
that the LNC must annually withdraw the maximum amount permitted by the individual
contribution limits. The agreement explicitly provides, however, that the LNC may
challenge the legal validity of the contribution limit in federalud, and demand
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payment of the full amount remaining in the account shitsildhallenge succeedEx.
G).

40. From the escrow account, the Estate contributed $30,400 of the Bequest to the
LNC in 2009 (LNC FEC Form 3X, Schedufeat C (Jan. 13, 2009), FECXEL13; LNC
FEC Form 3X, Schedule A at C (Feb. 3, 2009), FEC Ex. 14), and 2010 (LNC FEC Form
3X, ScheduleA at B (Apr. 16, 2010), FEC Ex. 15), and $30,800 in 2011 (LNC FEC
Form 3X, Schedule A at A (May 20, 2011), FEC Ex. 16). The 2009 contribution check
to the LNC was drawn from the account of “Mercantile Bank of Michigan Esé&wgent
for the Estate of Raymond G. Burringtor(Ltr. from William W. Hall, Warner Norcross
& Judd LLP, to Paul R. Wegener, Vice Presidénércantile Bank at 2 (Jan. 2, 2009),
FECEX. 17).

41. The estates of other individuals who bequeathed funds to national party
committees in excess of FECA’s limits have similarly deposited the bequeaiids f
into an escrow account or a trust, and these estates have then made annual, FECA
compliart contributions from those accounts to the national party committées.
example, in September 2011, the RNC and the Estate of Eleanor Schwarz created an
irrevocable trust to hold the $574,432.33 Schwarz bequeathed to the RNC upon her
death. (Declaration in Trust Creating the Eleanor Schwarz Irrevocable Trust for the
Benefit of the RNC (“Schwarz Trust Agmment”) (Sept. 2, 2011), FEC Ex. 18; Clark
Decl., Ex. C at RNC 117, FEC Ex).ZThe trust agreement states that in order to comply
with FECA’s contrilution limits, the trust will hold the bequest and “shall pay the
maximum amount of the trust principal to the RNC as is permitted by the Federal
Election Code, on an annual basi¢Schwaz Trust Agreement at 3, FEC Ex. 18).

42. LNC does not knowingly associate with dead peopiéhen LNC learns that a
member has passed away, the deceased is removed from the Party’'s membé&sship rol
(KrausDecl., T 4; Redpath Decl.,  8).

43. Upon learning of the bequest, LNC removed Burrington from the membership
rolls on which he had appeared owing to his 1998 $25 donati@aug Decl., 1 %
44, Thee is no evidence that theibertarian Partyhas offeredany benefitsto

Burrington, his family, or his representatives in exchange for beengembered in
Burrington’swill, apart from perhaps a simple expression of gratitude.

IV.  Corruption Concerns

45. National committees of political parties, candidates for federal office, aedated
office holders, may grant preferential treatment and access to cadaiduals. (Ex. C,
Response to Request for Admission No. 1).

46. National committees of political parties, candidates for federal office, aedated
office holders, may grant preferential treatment and access to potential doribes
unilateral hope that such predetial treatment and access would be remembered with a
donation. (Ex. C, Response to Request for Admission No. 2).
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47. Individuals may donate money to political parties, candidates for federal office,
and federal office holders, because they appreciate the treatment and accese they
afforded byfederal office holders(Ex. C, Response to Request for Admission No. 3).

48. Once a political party receives a testamentary bequest, neither it, nor its
candidates, risk offending the deceased donof(Ex. C, Response to Request for
AdmissionNo. 10).

49, National political parties are “inextricably intertwined” with their federal
officeholders and candidates (McConnell v. FEC, 540 U.S. 93, 155 (2003) (internal
guotation marks omitted), overruled in part on other gredndCitizens United v. FEC
130 S.Ct. 876 (2010)), with whom they “enjoy a special relationship and unity of
interest’ (id. at 145). In fact, ‘[tlhere is no meaningful separation between the national
party committees and the public officials who contiteém? (Id. at 155 (itations
omitted).

50. The national party committees of the two major partitee Democratid?arty
and the Republican Partyare “both run by, and largely composed of, federal
officeholders and candidates(McConnel| 540 U.S. at 1595 “The President typically
controls his party’s national committee, and once a favorite has emerged for the
presidential nomination of the other party, that candidate and his party@naiati
committee typically work closely together.McConnell v. FEC251 F. Supp. 2d 176
697 (D.D.C. 2003) (KollarKotelly, J.). The leaders of the two major parties are also the
parties’ federal candidates, officeholders, and important Congressionaisledlte at
469 (KollarKotelly, J.) ({T]he internal structuref parties permits, for example, former
U.S. Senator D’Amato, who chaired the [RSCC] from 1995to at the same time serve
as chair of the Senate Banking, Hogsiand Urban Affairs Committee.”) (alterations in
original) (citation omitted).

51. Similarly, LNC officials have run for federal office as Libertarian Party
candidates while holding their offices with the LNQDeposition of LNC witness
William Redpath pursuant to Federal Rule of Civil Procedure 30(b)(6) (“LNC &)(b)(
Dep.”) at 24:1625:9, FEC Ex. 2D For example, William Redpath served as the LNC'’s
national chair from July 2006 to late May 201d). @t 7:34; 8:1-5) and has served as the
LNC'’s treasurer since December 201d) &t 7:38). Redpath ran as a Libertarian Party
candidate for United States Senate in 2008 and for United States House of
Representatives in 2010ld(at 23:15, 1113; 23:2024:11). As national chair, Redpath
was the LNC’s “chief executive officer . . . with full authority to direttte] LNC’s]
business andffairs.” (Libertarian Party Bylaws and Conventionl&u(“LNC Bylaws”)
at 3, FEC Ex. 2l The LNC'’s rules do not bar its leaders from aigoning for federal
office. (LNC 30(b)(6) Dep. at 24:12-15, FEC Ex. 20).

52. Political parties are “primarilgoncerned with electing their candidates” to office.
(McConnell 251 F. Supp2d at 469 (KollaiKotelly, J.). They have no economic
interests apart from this ultimate goal, and thus “the money they raise is spstih@s
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53.

54.

55.

56.

their candidates’ campaigns(ld. at 46970 (citation omitted). As a former member of
Congress explained:

The ultimate goal of a political party such as the Democratic Party

is to getas many Party members as possible into elective office,

and in doing so tancrease voting and Rgractivity by average

Party members.The Partydoes this by developing principles on

public policy matters the Partstands for, and then by finding

candidates to run for the various politic#fices who represent

those principles for the PartyVhen he Party findsts candidates,

it tries to raise money to help get lik@nded people tparticipate

in the elections, and to try to get the Party’s candidates the

resources they need to get their message out to voters.

(1d.).

Similarly, it is the LNC’s mission to “move public policy in a Libertarian
direction by . . . nominating candidates for political office that are Libentama trying
to get them elected.(LNC 30(b)(6) Dep. at 9:3710:1, FEC Ex. 2D It is the LNC’s
goal to “have a Libertarian president and a Libertarian Congress andatidestelected
to governorships and state general assemblies, state legislatidesat’10:6-17).As the
LNC told a donor in 2003, the LNC is “in the business of winning elections” and the
donor’s “gift goes towards making that happen(Ltr. from Joe Seehusen, Executive
Director, LNC, to Dr. Charles E. Test (July 17, 2003), FEC Ex. 22).

In any one election cycle, the Libertarian Party typically fields nibas 200
candidates for federal offic LNC 30(b)(6) Dep. at 16:3, FEC Ex. 2D In November
2010, more than 800 Libertarian candidates ran for federal, state, andffmes. (See
Our Hisbry, Libertarian Party, http://www.lp.org/oinistory (lastvisited Apr. 20, 2012),
FEC Ex. 23. The LNC fields the Libertarian Party’s candidates for United States
president and viepresident, and Libertarian Party candidates for United States Congress
are fielded by the party’s stakevel affiliates (LNC 3(b)(6) Dep. at 15:122, FEC EXx
20), whose charters the LNC can grant emubke (LNC Bylaws at 2,EEC Ex 21).

The LNC spends the bulk of its resources on obtaining access to the ballot for its
candidates. (Compl. T 13 (Dk No. 13). Obtaining ballot access is “probably the most
important thing the [LNC] does,” since the LNC'’s “role in this electoral systeémfisld
as many candidates . . . as possible for federal and state and local .pffiqeC
30(b)(6) Dep. at 32:133:14, FEC Ex. 20 Thus, the LNC funds petition drives for the
party’s federal candidatesd( at 20:39) and works closely with its presidential
candidate’s campaign on baHatcessssuesi@. at 20:11-13; 21:14-18).

In order to receive financial support from the LNC, Libertarian Party dates
must be certified as Libertarian candidates by the governing board of tigarp#reir
state and must not support any presidential ticket other than the Libertartgis Par
presidential ticket. (Libertarian National Committee Policy Manu&lov. 25, 2011) at
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39, FEC Ex. 24 The LNC has the power to take the Libertarian Party nomination away
from a presidential ticket that fails to conduct its campaign in accordance wipartty’s
platform. (LNC Bylaws at 89, FEC Ex 21; LNC 30(b)(6) Dep. at 27:109, FEC Ex

20).

57. Just like the major parties, the LNC offers its donors membership in various
majordonor groups that prode “certain perks” and benefitancluding preferengl
access to the Libertarian Party's federal candidates andrdmgging LNC officials.
(LNC 30(b)(6) Dep. at 35:86:14, FEC Ex20; Libertarian National Committee Policy
Manual (Dec. 11, 2011) (“LNC Policy Manual”), FEC Ex.)3Zor example, an LNC
doror can become a member of the “Chairman’s Circle” for $25,000 annually or $2,500
monthly, and in return, receive “[d]irect contact with [the] National ChRIDTUS
[President of the United Stajesominee, or significant L[ibertarignP[arty] candidate
dunng [the] campaign season.”(LNC Policy Manual at 33, 36, FEC Ex. )32
Chairman’s Circle members also receive “VIP Seating . . . with [the] Nati©hair,

LNC officer, special guest, or POTUS nominee at [the] National Convention banquet or
other events.”(Id. at 39. The LNC also offers membership in magwnor groups for
annual donors of $15,000 (“Select Benefactor”), $5,000 (“Beacon of Liberty”), $2,500
(“Pioneer of Freedom”), or $1,500 (“Lifetime Founder”(Ild. at 33. In addition to
predetermined benefits, LNC staff has the “discretion to create anowbasdtition&
benefits” uponts majordonor group membersld( at 34.

58. The LNC offers a monthly pledge program in which donors can agree to give a
recurring monthly contribution to the LNC, and the LNC will automatically ghdhe
donor’s credit card or checkingccount. (LNC 30(b)(6) Dep. at 29:230:5, FEC Ex.

20). The monthlypledges continue indefinitely until the donor decides to end the
donations. Ifl. at 30:15-22.

59. Donors can become members of an LNC major donor group on the basis of
monthly pledges.For instance, to become a member of the Chairman’s Circle, a donor
may either give a lump sum of $25,000, or pledge to give $2,500 morfttdC Policy
Manual at 33, FEC Ex. 32)For donors who have made a monthly pledge, membership
in a particularmajor donor group “begins at the beginning of the fourth month of the
pledge.” (d. at 37).

60. Members of LNC’s top five majedonor groups are also granted membership in
the LNC’s “Torch Club,” which entitles members to attend a special Torch Club &vent
the LNC’s national convention. (LNC Policy Manual at 37, FEC Ex. B2 The
Libertarian Party’s federal candidates can attend this special event so |dmey asd
also Torch Club members, and William Redpath has attended the event while serving as
the LNC’snational chair and running as a Libertarian Party candidate for federal office.
(LNC 30(b)(6) Dep. at 41:1-42:6, FEC Ex. 20).

61. For at least the last several years, the LNC has maintained-dasor groups
that offer preferentiahccess benefitsin September 2008, the LNC invited major donors
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to a “VIP Wine & Cheese Reception and Candidate Forum,” where they could “meet
local and national candidates, [and] LNC . . . Board Membe{isibertarian Party VIP
Wine & Cheese Reception and Catate Forum Invitation, FEC Ex. B3 LNC
candidates for Vice President, Senate, and House of Representatives atterelashth
including William Redpath, who was then the LNC’s national chad.). (

62. In May 2008, the LNC held a “Chairman’s Circle Dinner” for ChairmanicI€i
majordonor group members, attended by teandidate and national chair William
Redpath.(LNC Chairman’s @cle Dinner Invitation, FEC Ex. 34).

63. In 2006, the LNC solicited $5,000 annually from donors to become members of
the Chairman’s Advisory Council, which offered “monthly conference calls twusks
party matters” with the LNC national chair, “depth meetings with . . . key [LNC]
headquarters staff,” and “a special dinner that will take place at the [LN(iznal]
convention for council members only, along with key staff members and [the national
chair].” (LNC Chairman’sAdvisory Council Letter (Feb. 9, 2006), FEC Ex. 35).

64. In 2005, the LNC created a major donor group called the “Chairman’s Council,”
which donors could join for two years with a donation of $5,000NC Chairmans
Council Letter at B, FEC Ex. 36) Members of the Chairman’s Council “met in regular
conferene calls and many attended a special, intimate dinner at the 2006 national
convention.” [d. at 3)

65. The LNC offers the benefits of majdonorgroup membership as “an
inducement to hopefully have people increase their contributiofhddC 30(b)(6) Dep.

a 49:25, FEC Ex. 20) And the inducement has worked, as the groups have been
effective in attracting larger donations for the LN@. at 37:920). Donations from the
“relatively small group of donors” who are members of the LNC’s magmor groups
account for a “substantigdercentage of LNC revenue(ld. at 38:6-12).

66. The LNC offers benefits to its major donors not only as “a way to say thank you
for [their] generosity to the [LNC],” but also “as an inducement to hopefully havegeopl
increase thie contributions.” (LNC 30(b)(6) Dep. at 49:2-11, FEC Ex. 20).

67. The LNC also grants preferentiatcess benefits to its major donors partly on the
basis of their promise to donate more money in the futéi@. example, a donor can
become a membaf the LNC’s Chairman’s Circle-which offers access to the LNC’s
presidential candidate among other LNC candidaiggh either a $25,000 annual
donation or “$2500 monthly in dues or contributibfence $10,000 has been received).
(LNC Policy Manual at 33, 36, FEC Ex. 32If the donor opts for the monthly pledges,
“membership at that level begins at the beginning of the fourth month of the pletthe.” (
at 37).

68. In 2007, individuals bequeathed $23.15 billion to U.S. charities, and in 2008,
seven of the 10 largest gifts to charity were given by bequé&sian Sagrestano, JD,
CFRE, Why You Should Promote Bequests, Planned Giving Mentor (June 2009),
http://www.virtualgiving.com/downloads/whitepays/promotebequests.pdf, FEC .Ex
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44). Bequests are often the largest gifts prospective donors will make “[spechis
wealth istransferred at death, when the donor no longer needs it for experides.” (

69. The LNC has received at least three bequests, including the Burrington Beques
(Resp. to Def.’s Interrogs. at No. 15, FEC Ex. B)I three bequests were significantly
larger than the LNC’s median donation of approximately $25ee 30(b)(6) Dep. at
54:621, FEC Ex. 2Q) Upon his death in 2007, Burrington bequeathed $217,734 to the
LNC; yet during his lifetime, he contributed $25 once, in 199§Resp. to Def.’s
Interrogs. at Nos. 11, 15, FEC Ex. 5)oseph A. Reitano bequeathed $19,331.40 to the
LNC in February 2010 and James Kelleher bequeathed $10,000 to the LNC in April
2009. (Resp. to Def.’sInterrogs. at No. 15, FEC Ex. 5:-r&ail from Robert Kraus,
Director of Operations, LNC, to William Redpath, Chair, LNC (Feb. 17, 2010 4:46pm),
FEC Ex. 45; Email from Robert Kraus, Director of Operations, LNC, to Louise Calise,
Direct Marketing Manager, LNC (Apr. 27, 2009 10:46am), FEC Ex. 46; Bank Check
from the Estate of James Casey Kelleher to Libertarian National Committee2@&pr
2009), FEC Ex. 47) But neither of those persons has any reported contributions to the
LNC during his lifetime.

70. Over tle last several years, individuals have bequeathed very large amounts of
money to norprofit organizations.For example, in 2005, the National Rifle Association
received a $1 million bequest from a member and dofibraditions, A Publication of
the NRA Foundation (Spring 2005) at 24,
http://www.nrafoundation.org/traditions/graphics/spring05.pdf, FEC Ex. 48nhd in
2003, philanthropist Joan Kroc bequeathed more than $200 million to National Public
Radio (Press Release, NPR, NPR Receives a Record Befivmte Than $200 Million
(Nov. 6, 2003), http://www.npr.org/about/press/031106.kroc.html, FEC Ex. 49), an
amount almost double its themnual budget (Mike Janssen, Kroc’s $200 Million Gift
Frees Pubradio’s Dreams, Current (Nov. 17, 2003),
http://www.curent.og/npr/npr0309kroc.shtml, FEC Ex. 50Philanthropists recognize
that there is potential to raise great sums of money via bequestexample, in 2009,

Bill Gates and Warren Buffet started an effort to convince the 400 wealfesticans

to pledge “at least 50% of their net worth to charity during their lifetimes or at death.”
(Carol J. Loomis, The $600 Bilion Challenge, Fortune ¢Juh6, 2010),
http://features.blogs.fortune.cnn.com/2010/06/16/gates-buffetbbdfz-dollar-
philanthropychallage/,FEC Ex. 51.)

71. Many nonprofit organizations have sophisticated plargedng programs that
solicit bequests and other forms of planned giving, such as the National Rifleatissoc
(National Rifle Association, Planned Giving Guide,
http://nrahq.giflegacy.com/org_files/170/pdf/PGBrochure.pdf, FEC Ex. SBg also
NRA, Ring of Freedom, http://nrahq.giftlegacy.coffast visitedMarch 1§ 2013)), the
Nature Conservancy (Gift & Estate Planning, The Nature Conservancy,
http://www.nature.org/gift-planning/index.htnflast visited March 18 2013), the
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American Civil Liberties Union (Gifts From Your Will or Trust, ACLU,
http://www.aclu.planyourlegacy.org/GIFTbequest.dlgst visitedApr. 23, 2012) FEC
Ex. 53), and the NAACP Legal Defense Fund (Estate Planning, NAACP,
http://www.naacpldf.org/estag@anning (last visited Apr. 23, 2012), FEC Ex. 54).
Plannedgiving consultants advise groups looking to increase their fundraising otohow
more effectively solicit bequests. Sée e.q, PlannedGiving.com,
http://www.plannedgiving.com/ Igst visited March 18 2013); Partnership for
Philanthropic Planning, http://www.pppnet.orgdst visitedMarch 18 2013); Changing
Our World, Inc., http://www.changingourworld.comlagt visited March 18 2013);
Alexander Macnab & Co., http://www.alexandermacnab.cdast (visited March 18
2013).

72. Estates have contributed more than $2.7 million in bequeathed funds to
candidates, national party committees] ather political committees, according to FEC
records dating from 1978 through December 13, 2{Clark Decl. {1 42, 6 & Table 1,

FEC Ex. 2) The actual amount of contributed bequeathed funds is likely even higher,
because contribution recipients are not required to inform the FEC that a comributi
they received came from a bequest, and if they choose to do so anyway,ethmyt ar
required o report this information in any standardized manr{t. 17 24 & Exs. A-D).

As a result, bequests are likelgderreported to the FEClLdJ).

73. Of the more than $2.7 million that estates have contributed from bequeathed
funds from 1978 to 2011 based on FEC records, more than $2.26 million has been
contributed to national party committeg€lark Decl. § 10 & Table 3, FEC Ex..2The
DNC has received more than $1.03 million of that amount in 55 contributions; the RNC
has received more than $874,00088 contributions; the LNC has received more than
$195,000 in 12 contributions; and the Green Party of the United States has received more
than $101,000 in five contributionsld({ 12 & Table 4).

74. Before BCRA banned soft-money donations to national party committees in 2002,
the committees could accept the full amount of a bequest from an estate so long as the
committees designated the amount in excess of FECA'¢rilmotion limit as soft
money—thatis, funds purportedly to be used for A@deratelection purposes(Clark
Decl. 1 8, FEC Ex.2).

75. As a result, when sefioney donations to national party committees were legal,
estates were able to donate the entire amount of a large bequest in orsihunrfpor
example, in 2002, the Estate of Martha Huges donated $390,000 from a bequest to the
DNC. (Clark Decl. § 7 & Table 2, FEC Ex..2)n 1999, the Estate of Lola Cameron
donated $141,988 from a bequest to the RNI@.). In 1997, the Estate of Gwdolyn
Williams donated $133,829 from a bequest to the DN@.). And in 2002, the Estate of
Joan Shepard donated $80,000 to the RN&). (

76. Of the more than $2.26 million that all national party committees received in
reported contributions of bequeathed funds from 1978 to 2011, more than $1.32 million
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consisted of harthoney contributions subject to FECA’s limit§Clark Decl. 10 &

Table 3, FEC Ex2). Estates gave national party committees this amount in 147 separate
contributions, all of which had to comply with FECA'’s applicable lim{td.). As a

result, the average hamdoney contribution from a bequest was $9,041.08. 1 11) In

contrast, during the pfBCRA era when national party committees could accept soft
money, estates donated more than $931,000 from bequests in just 15 separate donations
to the national party committeegld. 1 10& Table 3) These sofmoney donationsf
bequeathed funds averaged $62,117.28.9(11)

77. Based on data reported to the FEC from 1978 to 2011, the averageosefy
donation from a bequest to the RNC was $38,728.35 (10 donations), while the average
hardmoney contribution of bequeathed funds was $6,669.42 (73 contributi(@igrk
Decl. § 13 & Table 4, FEC Ex. 2)The average sofhoney donation from a bequest to
the DNC was $135,957.25 (four donations) while the average hard-money contribution of
bequeathed funds was $9,637.15 (51 ioations). (d.). In contrast, the RNC reported
in 2009 that the average contribution it receives is $@Qonservative Conversation,
GOP.com, Oct. 2009,
http://www.gop.com/index.php/blog/comments/cemstive_conservationl/, FEC EXx
55). And in the fourth quarter of 2011, President Obama and the DNC received an
average donation of $55Stephanie Condon, Obama Campaign, DNC Bring in $68M in
Fourth Quarter, CBSNews.com, Jan. 12, 2012, http://www.cbsnews.com/8301
503544 162-57357707-503544/obac@npagn-dnc-bring-in-$68min-fourth-quarter/,

FEC Ex. 56).

78. After BCRA banned soft money donations to national party committees, all
bequeathed funds received by those committees were required to comply wAls FEC
annual contribution limit found at 2 U.S.C.481a(a)(1)(B). (Clark Decl. 11 &, FEC
Ex. 2) Therefore, since BCRA, when a person has bequeathed money to a national party
committee in an amount in excess of FECA’s annual limit, the excess funds fypicall
have been held by the estate or by a third party, such as a trustee or escrowhagfent,
hasthen contributed annual amounts to the national party committee that comply with
FECA's limit. (FEC Advisory Op. 200482, FEC Ex. 8; Clark Decl. T 9 & Exs-[Q,

FEC Ex. 2; Compl. {1 146 (Dkt. No. 13). When the recipient of a contribution made

by an etate reports the contribution to the FEC, the report need not state that the
contribution was made from a bequest (Clark Decl. T 9, EXS, EEC Ex. 2), but
documents obtained from national party committees show that many bequestsiofsa

far exceedig FECA’s annual contribution limit, like the Burringtdmequest, have been

left for national party committees in recent years.

79. For example, in 2009, Ron Gabriel bequeathed $200,000 to the QXtICfrom
Lisa R. Saunders, Senior Trust Officer, Chevy Chase Trust, to Ann Marie Halvers
Chief Operations Officer, Democratic National Committee (Jun. 16, 2010), FEC Ex. 57)
Gabriel’s trust contributed a FECZompliant $30,40(portion of the bequest to the DNC
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in June 2010, and then the remaining $169,600 tavdse placed in an account, from
which the trustee would “issue a check for the maximum annual distribution amount to
the [DNC] until the funds have been completely distributedtd?).(

80. In 2008, Eleanor Schwarz bequeathed $574,432.33 to the RNC (@EakkK® &

Ex. C, FEC Ex. 2) The RNC and the Schwarz estate created an irrevocable trust to hold
the bequest and to “pay the maximum amount of the trust principal to the RNC as is
permitted by the Federal Election Code, on an annual bg8sliwarz Trgt Agreement

at 3, FEC Ex. 18).

81. In 2008, Michael P. Buckley bequeathed $200,000 to the DGIman Letter
at DNC 000296, FEC Ex. 19)A trustee contributed $28,500 from that bequest to the
DNC in 2008, and the balance was placed in a segregated atfoodature delivery to
the DNC asllowable by the legal limits applicable from year to yedtd.).

82. In 2008, Gladys Innerst bequeathed $267,595.41 to the DNC, and the Innerst
Trust contributed $28,500 of that amount to the DNQSchedule of Proposed
Distribution for Innerst Trust and Bank Check (July 1, 2008)D&C 000921, DNC
000923, FEC Ex. 58).

83. In 2008, Margaret Klackowski bequeathed over $216,000 to be split evenly
between the DNC and the New Jersey Democratic P4kty. from Amanda LaForge,
Chief Counsel, Democratic National Committee, to Honorable Margaret Me¥igigh,
Superior Court of New Jersey (Jun. 18, 2008), FEC Ex. BB DNC informed a New
Jersey probate court that the Klackowski estate would need to transfer tlestiiega
trust, which “would then be responsible for the disbursement of fuf8,500 until all
of the funds have been disbursedd.)

84. In 2005, Joseph P. Kramer Il bequeathed approximately $190,400 to the DNC.
(Ltr. from Clifford H. Tall, Attorney, to Amana LaForge, Democratic National
Committee (Sept. 8, 2009), FEC Ex. 60)in November 2009, the Kramer estate
contributed $30,400 of the bequest to the DNC, in compliance with FECA'’s limit, while
the balance of the bequestnained in an annuity Id().

85. In 2005, Harold E. Schooler bequeathed $250,000 to the INE.from Megan
Hedman, Esq., Compliance Director, to John T. Trevino, Attorney (Aug. 1, 2005), FEC
Ex. 61) That year, the Schooler estate made a $26,700 contribution to the (DNC.

FEC Fom 3X, Schedule A at B (Oct. 20, 2005), http://images.nictusa.com/cgi
bin/fecimg/?25971502909, FEC EXx. 62).

86. In 2001, Lakshmi Bulusu bequeathed more than $100,000 to the Democratic
Party. (Ltr. from John M. Power, Attorney, Power Law Firm LLP, to SErark R.
Lautenberg, Democratic Party (National) (May 5, 2009) at DNC 000441, FEC EX. 63)
In 2010, the Bulusu Living Trust contributed $30,400 from that bequest to each of the
Democratic Party’s national party committeehe DNC, the DCCC, and the DSEEC
for atotal of $91,200 in contributions.ld. at DNC 000443-47).
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87. If FECA no longer placed limits on contributions resulting from bequests, the
LNC would accept a bequest of any size in one lump sitRC 30(b)(6) Dep. at 714
10, FEC Ex. 2Q) A single “large bequest that [the LNC] could accept at once could
make a major difference in the operations of the [LNQ]d. at 70:24). For example,
the Burrington bequest of more than $217,000 amounted to approximatedyxtimef
the LNC’s entire 2010 operatirmudget. d. at 70:1921). And according to the LNC, it
“would be wonderful” if it received a million dollar bequest, which would be nearly the
size of its entire 2010 operating budgdd. &t 70:7-15; 71:8-10).

88. Given this potential for raising large sums, the LNC would direct more effort to
soliciting bequests if they were no longer subject to FECA's lin{itdlC 30(b)(6) Dep.
at 69:971:3, FEC Ex. 20) For instance, the LNC would implement a plargedng
program to solicit bequests exceeding FECA'’s current lim{Sompl. { 26 (Dk No.

13)). Among other things, that program would “solicit bequests at [the LNC’s]
presidential nominating convention banquetg¢Resp. to Def.’s Interrog. No. 16, FEC
Ex. 5). The LNC would also use direct mail and personally solicit “people that [i] ha[
reason to believe are wét-do or reasonably so.{LNC 30(b)(6) Dep. at 6921, FEC

Ex. 20).

89. Absent FECA'’s contribution limits, other national party committees woul@ hav
an incentive to solicit bequests in amounts exceeding FECA'’s limits as (#HC’s
First Disc.Regs. at RFA 10, FEC Ex. 3; LNC’s Resp. to FEC’s RFAs { 10, FEC Ex. 4).

90. If a national party committee could solicit individuals to leave bequests of
unlimited amounts, in exchange the party could grant the individuals preferential access
to one or more of its federal officeholders or candidafEEC’s First Disc. Regs. at RFA
No. 9, FECEXx. 3; LNC’s Resp. to FEC’s RFAs 1 9, FEC Ex. 4).

91. If a national partycommittee discovered that an individual planned to bequeath it
a contribution or donation, the national party committee could, in exchange, grant that
individual preferential access to its federal candidates and officeholEC’s First
Disc. Regs. aRFA No. 8, FEC Ex. 3; LNC’s Resp. to FEC’'s RFAs { 8, FEC Ex. 4).

92. An individual can revoke a bequest before death, and, as the LNC admits, this
possibility creates an incentive for a national party committee to limit the riskatha
planned bequest will beevoked. (FEC'’s First Dsc. Reqgs. at RFA No. 12, FEC EX
LNC’s Resp. to FEC’s RFAs { 12, FEC Ex. 4Jo make a revocation less likely, a
national party committee could grant an individual who has promised the national party
committee a bequest preferential access to its officeholders or candiff€Ss First
Disc. Regs. at RFA No. 13, FEC Ex.L3/C’s Resp. to FEC’s RFAs 1 13, FEC Ex. 4).

93. The LNC could potentially grant someone membership in one of its ftayjar
groups such as the Chairman’s Circle, if the person showed the LNC his or her will
providing for a bequest large enough to qualify for membership (LNC (8)(DEep. at
49:1750:14, FEC Ex20), or if the person threatened to revoke such a beqdesit (
67:11-68:4).
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94. If individuals informed the LNC that they intended to leave the LNC a bequest
upon death, the LNC would be thankful to them for “possibly leaving a gift for us some
day,” since the LNC “need[s] more money(LNC 30(b)(6) Dep. at 6620, FEC Ex
20). And the LNC would be grateful to these potential future donors for the possible
contributions even though the donors could revoke their bequests before death, because
“[t]here would only be upside there, so to speakd. &t 66:21-67:6).

95. Organizatons that solicit bequests sometimes offer membership in recognition
societies and access to special events to thank and reward donors who have agreed to
leave the organizations beques{&stablishing a Planned Giving Program, The Center
on Philanthropy at Indiana University,
http://www.philanthropy.iupui.edu/TheFundRaisingSchool/PrecourseReadinga/sec
_establishingaplannedgivingprogram.aspx (last visited Apr. 23, 2012), FEC ExA64)
recognition society gives an organization a way to “attempt tonldmglding personal
relationships with those donors,” to “provide an opportunity to obtain details about their
planned gift commitments, [and to] create an opportunity to convert revocable
arrangements, like bequests, into irrevocable commitmerits). (

96. The National Rifle Association (“NRA”) recognizes people who are planning to
leave a bequest by granting them membership in its recognition societgt tadle
“INRA] Heritage Society.” (National Rifle Association, Planned Giving Guide at 13,
http://nrahq.giftlegacy.com/org_fil&s70/pdf/PGBrochure.pdf, FEC Ex. 52)The NRA
encourages future donors to notify the NRA of their bequest so “NRA staff [can]
welcome youinto the Heritage Society and thank you for taking this important step.”
(Id.). Those who providé¢he NRA with a copy of their will demonstrating their future
gift to the NRA are “awardedmbassador Membership in the Heritage Society and
receive a special gift and invitations meembers only events.”(ld.; see alsoEstate
PlanningHeritage Society, The NRA Foundation,
http://www.nrafoundation.org/giving/planned_giving.aklgs{( visitedMarch 18, 2013)).

97. Similarly, the Nature Conservancy solicits bequests by informing pdtdotiars
that they “can become a member of The Legacy Club by naming the Natwserzorty
in [their] will or estate plan[.]” (The Legacy Club, The Nature Conservancy,
http://www.ndure.org/gift-planning/legacy-club/indexth  (last visited March 18
2013)). The Legacy Club is the Nature Conservancy’'s way to “recognize this profound
contribution to The Nature Conservancy’s futurg)( and as a member, future donors
“get special inites and opportunities to protect important wildlife habitats near you.”
(Share Your Bequest with the Conservancy, The Nature Conservancy,
http://my.nature.org/forms/bequest.htralst visitedMarch 18 2013)).

98. The Kennedy Center established a “Legacy Society” to “celebrate and thank those
individuals” who have left a bequest for the Kennedy Cenf{gregacy Society, The
Kennedy Center, http://www.thekennedycenterinc.org/giving/plaignedg/legacy
society/legacysociety.html (last visitetlarch 18 2013)). Legacy Society members are
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“recognized in our publications and on our web site,” and “[a]s another way to show our
appreciation, Legacgpnembers will be able to attend our annual Endowment Event as our
special guests.Tld.).

99. Family, friends, and estatnd trust administrators of a decedent who has left a
bequest for a national party committee sometimes take a strong interest in hgaxtyhe
spends the bequest, and they may request that the funds be used to influence specific
federal elections. For arple, in 2010, the trustee of a trust holding a $200,000 bequest
to the DNC wrote a lettdp the therchair of the DNC stating:

Due to the fact that miterm elections are upon us, | [am] working to get
this [contribution from the decedent’'s bequest] mulou as quickly as
possible. | know it would be important to my friend, Michael Buckley,
who we called “Buckley.” Of course | cannot speak with him, as he is
deceased, but both of us were kindred spirits with regard to our political
views and had manynany discussions on politic&\s you can see by the
fact that he left the [DNC] 25% of his estate, it was a very important thing
to him. While | believe he would want you to use the money in the way
you think best, it is my heartfelt belief that euld want this year’s
money going towards defeating Carly Fiorina and Meg Whitman in
California. Buckley was a former employee of Hewlett Packard under the
reigns of Carly Fiorina and he was not silent with regard to how he felt
about her.I think he would be actively campaigning against her and Meg
Whitman, if he were alive today.
(Milman Letter at DNC 000297, FEC Ex. 19)he trustee then asked the DNC to let her
know if the money would in fact be used to help defeat Fiorina and Whitman, because the
decedent’sfriends would be pleased to know.1d().

100. Similarly, associates of a decedent who has left a bequest for a national party
committee may inform specific federal officeholders or candidates of thestegust as
major donors did during the $ahoney era. In 2009, an attorney representing the co
trustees of a trust holding a bequest of over $100,000 for the Democratic Party wrote a
letter to United States Senator Frank Lautenberg informing him of the bedueter
from John M. Power, Attorney, Power Law Firm LLP, to SErank R. Lautenberg,
Democratic Party (National) (May 2009) at DNC 0004442, FEC Ex. 63) The
attorney stated that his “good friend and accountant” who “had interactiohgtie
Senator] in his role as a director of Holy Name Hospital” suggested that hehalert
Senator to the beques{ld. at DNC 000441) The attorney sent Senator Lautenberg a
copy of the trust documents and in doing so highlighted the facththdiequest was for
more than $100,000.ld. at DNC000441-42).

101. In April 2009, the LNC learned that it was to receive a $10,000 bequest from the
estate of James Kellehef(E-mail from Robert Kraus, Director of Operations, LNC, to
Louise Calise, Direct Marketing Manager, LN&pr. 27, 2009 10:46am), FEEX. 46).
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Upon learning of the bequest in amail, the LNC’s themational chair asked, “Whom
do we thank?,” even though Kelleher was deceaflddat 2. According to the LNC, in
the case of a bequest it “would be reasonable to thank anybody whbelpasy to
[e]ffect the donation” to the LNC, including “[p]ossibly the executor. Possii#yestate
administrator or the estate attorney(I'NC 30(b)(6) Dep. at 58:43, FEC Ex. 2Q) As
the LNC sees it, “[sJomebody is doing something to give $10,08tetfLNC], even if a
penny is not coming out of their pocket, it is not inappropriate and mighty inexpensive to
say thank you.” 1fl. at 58:1418). For the Kelleher bequest, the LNC’s director of
operations directed a colleague to send a thank you madke texecutor of the Kelleher
estate.(E-mail from Robert Kraus, Director of Operations, LNC, to Louise CaligecD
Marketing Manager, LNC (Apr. 27, 2009 10:46), FEC Ex. 46).

102. Redpath, testifying on behalf of the LNC, stated that upon receiving a@si€fiqu
the LNC, “I would guess | would ask that the family be thanked, if | had respdgsibi
for it,” because it is “[b]etter to err on the side of thanking than not, | gugsNC
30(b)(6) Dep. at 63:184:12, FEC Ex. 20) “I think to be a decent person and to have
them think better of th@LNC] and the Libertarian Party, | would want it to be done.”
(Id. at 64:15-18).

103. In February 2010, the LNC discovered that it was to receive a bequest from
Joseph A. Reitano that could be valued up to $126,{@mail from Robert Kraus,
Director of Operations, LNC, to William Redpath, Chair, LNEeb. 17, 2010 4:46pm),
FEC Ex 45) TheLNC has a database containing the names of its members and donors
(LNC 30(b)(6) Dep.at 59:1421, FEC Ex. 20), and the LNC’s egtions director
researched whether any of Reitant@mily members had been previous donors to the
LNC (Federal Rule of Civil Procedure 30(b){®¢position of LNC witness Robert Kraus
at 21:1518, FEC Ex 67). He conducted this seardbecause usually ithe LNC
“receive[s] a gift we would send a thank you letter to someorel’ at 22:24). The
operations director discovered that Reitano’s son, Tom Reitano, was “a ong2me
subscriber” to the LNC, but his father and mother could not be found ihNi@
database (E-mail from Robert Kraus, Director of Operations, LNC, to William Redpath,
Chair, LNC (Feb. 17, 2010 4:46pm), FEC Ex. 45).

104. Reitano’s bequest to the LNC ultimately amounted to $19,331(@&esp. to
Def.’s Interrogs. at No. 15BC Ex 5). Had Reitano contributed that amount to the LNC
while alive, he would have qualified for membership in the LNC’s Chairman’s Circle
majordonor group, which today offers preferential access to the LNC’s presidential
nominee and other federal candidat¢csNC Policy Manual at 33, FEC Ex. 32Had
Reitano’s son asked, the LNC could have allowed him to become a member of the
Chairman’s Circle in his father's place. (LN©(B)(6) Dep. at 6517, FEC Ex 20).

The LNC has no rules that would bar such a substitutioh at(65:16-17).

105. Individuals have bequeathed contributions directly to federal candidates and their

authorized political committees.(Clark Decl. § 14 & Table 5, FEC EX2). Such
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contributions are subject to FECA’s limit on contributions“aoy candidate and his
authorized political committees” (2 U.S.C. § 441a(a)(1)(A)), which currerdydst at
$2,800 per election(Federal Election Commission: Contribution Limits 201314,
http://www.fec.gov/pages/brochures/contriblimits.shtml (last vidiledch 18§ 2013)).

106. From the time the Commission started keeping records in 1978 until the end of
2011, 180 contributions of bequeathed funds from estates to federal candidaiaeg, total
$79,511.35, have been reportd@lark Decl. § 14 & Table F;EC Ex 2). For example,
Gilda J. Hardtke bequeathed $5,000 to the DNC and $3,000 to the “Hillary Clinton
Election Committee.” (Hardtke Trust Ddarations at DNC 000484, FEC Ex. 69)
Similarly, Mary Katherine Frinks bequeathed 20 percent of her estat®ati@ck
Obama’s campaign fund.” (Last Will and Testament of Mary Katherine Frinds. 21D,
2007) at DNC 000606, FEC Ex. 70%5ladis Innerst bequeathed shares of her residuary
estate to “SENATOR ALAN CRANSTON, if he is still a member of the United State
Senate,” (Trust Agreement, Gladis Innerst (Q¢t1990) at DNC 000880, FEC Ex. 71),
and to “CONGRESSMAN GEORGE BROWN, if he is a member of the House of
Representatives of the United States Congress at the time of the Trusiatts” d
(Amendment to the Gladis Innerst Trust of Oct. 1, 1990 (JarlS®®B) at DNC 000894,
FEC Ex. 72).
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