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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

PAMELA McKINNEY ,
Plaintiff,
V. Civil Action No. 11€v-631(RLW)

UNITED STATES POSTAL SERVICE,

Defendant

MEMORANDUM OPINION *

Plaintiff Pamela McKinney (“Plaintiff” or “McKinney”) brings this putativeass action
on behalf of herself and atither simiarly situated beneficiaries, seeking to recouepaid
interest on additionaleathbenefit amounts that were paid, or that should have been paid, by the
United States Postal Service (the “Postal Seryipefsuant to an Annuity Protection Prag.
The matter is presently before the Court on McKinney’'s Motion for Class iCatith. (Dkt.
No. 38). Having carefully considered the parties’ respective briefing,niiive eecord in this
case, and the arguments of counsel during a hearing on January 14, 2013, the Court finds that
McKinney's proposed class satisfies all of the elements of Federal RuleiloP@icedure 23(a),

as well as the “predominance” factor of Rule 23(b)(3), for the reasons set foith Hdosvever,

! This unpublished memorandum opinion is intended solely to inform the parties and any

reviewing court of the basis for the instant ruling, or, alternatively, $stam any potential

future analysis of thees judicata law of the case, or preclusive effect of the ruling. The Court
has designated this opinion as “not intended for publication,” but this Court cannot prevent or
prohibit the publication of this opinion in the various and sundry electronic and legalsgstaba
(as it is a public document), and this Court cannot prevent or prohibit the citation of thopini

by counsel.Cf. FED. R. APP. P.32.1. Nonetheless, as stated in the operational handbook adopted
by our Court of Appeals, “counsel are reminded that the Court’s decision to issue an unpublished
disposition means that the Court sees no precedential value in that disposition.” Buit. Cir
Handbook of Practice and Internal Proceddi@$2011).
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the Court defers a fulluling on McKinney's Motionfor Class Certificatiorpending limited
discovery efforts aimed at the manageability aspect of Rule 23(b)(3)’s isuyérprong,

followed by a further report and/or additional briefing from the parties on thegt iss

BACKGROUND

In July 1981, the Postal Service and seve@dtal employeenions entered intathree
year collective bargaining agreement (“CBA”) that relates to this cadkt. No. 381). As
relevant herehie CBA deferred until 1984 a cest-living adjugment (“COLA”) in the amount
of $3,619.00thatwould haveotherwise gone into effect in 1981ld.(at Art. 9, sect. 3). At that
time, the Postal Service afftk unions also executed a memorandum of agreement, known as the
Annuity ProtectiorProgram which provided, in relevant pathat
[N]Jo employee[] whose basic pay is not increased by the amount of $3,619 (the
annualized cosdf-living adjustment accumulated during the life of the 1978
National Agreement) before the first full pay period of October, 1984, due to the
provisions set forth in Article 9, Section 3, of the 1981 National Agreement, will
suffer any diminution of annuity (e.g., optional, disability, or survivors beiefits
by reason thereof.
(Id. at p. 163). Apparently, the Postal Service and the unions also had an oral understanding that
“no one will get hurt” by the delay in rolling the accumulated COLA into employesc pay.
(Dkt. No. 26 (“Am. Compl.”) at  11).
Subsequently, the Postal Service and the urdsegreed ovethe scope of th&nnuity
Protection Program surrounding which specific benefits were to be included its terms.
(Id. at § 12). That dispute was arbitrated, and a decemsnd award was issued by the arbitrator
Clark Kerr,on August5, 1986. (Dkt. No. 32). Among other rulingghe arbitratodetermined

that life insurance benefits were among those benefits included in the ArRmoitgction

Program explaining that “[flull remedy should be awarded to those survivors of deceastatl po
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employees who have suffered a diminution of life insurance behefit$.). The arbitrator did

not make any determination as to whether interest should be awarded on any remades, “s
this was not adequately explored before him,” and that issue was left open for discussion
between the partiesld(). For reasons unexplaindthweverthe Postal Service and the unions
apparently nevediscused whether interest should be included in the award, nor did they ever
ask the arbitrator to rule on that issue.

According to McKinney’'s Amended Complaint, her father, Lepolion McKinney, was
employed by the Postal Service from Adril, 1969 through Decembéi7,1969, and later from
November 1980 until January 31, 1982. (Am. Compl. at H®.passed awagn January 31,
1982, and his death was ruled accidental, entiting McKinney and her siblings to dedits bene
as beneficiaries undéer fathers life insurance policfrom the Postal Service.ld, at 1 67).
According to McKinney, lte Office of FedetaEmployees Group Life Insurance (OFEGL
issued initial death benefiayments tdnerand her siblings shortly after his deathd.)( But her
fatherwas subject to the Annuity ProtectiBnogramencompassed in the July 1981 CBA, which
meant that thosmitial death benefipayments did notactor inadditional amounts that would
have been paid out as a result of the deferred COLA.

After the Kerr Award was issued in July 198 cades inexplicably passed beftre
Postal Servicéook anyaction to pay McKinney or her siblings the additional benefits to which
they wereowed undethe Annuity ProtectiodProgram (Id. at 18, 23). Finally, on July 23,
2008, McKinney received a letter from the Postal Service, notifying her thatashbeareligible
for an additional death benefit paymentld. @t { 18 Dkt. No. 411). On August 22, 2008,
McKinney was sent a check from the Postal Service in the amount of $2,665.80, which was

described as “the difference in the death benefit you had received from OBRtHe amount
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you would have received if applicable cost of living adjustments had been part oftfieeisfa
basic pay.” Am. Compl.at{20). She also alleges that dlay 22, 2009, she received a second
check, in the amount of $1,333.33, representhe COLAadjustmenbn a double benefiinder
her father’s life insurance policy based on the classificatidnis death as “accidental.ld( at
21). Altogether, McKinney received an additional $3,999.13 in death benefits attribotétide t
Annuity ProtectionProgram (Id. at § 22). However, the Postal Service refused to pay
McKinney any interest on these additional amounts, ostensibly because “thmegsedo not
state that the USPS is obligated to pay any interest on the monies due toefiedies.” Gee
Dkt. Nos. 38-3, 38-4, 38-5).

McKinney now brings this putative class action on behalf of herself and all other
similarly situated beneficiaries, seeking to recover interest on any addibenefits that were,
or that should have been, paid out by the Postal Service pursuant to the Annuity Protection
Program. Through her Amended Complaint, she asserts four remaining claimseddh Bf
Contract, (2) Unjust Enrichment, (3) Enforcement of Arbitration Decision, and (4) Adegdnt
As definedin her moving papers, McKinnesgekgo certify the following proposed class:

All former employees of the United States Postal Service covered by the Jul

1981 Collective Bargaining Agreement (CBA), the Memorandum of Agreement

and/or the oral understanding among the Postal Service and the unions relating to

the CBA, and their heirs and beneficiaries, who were paid or were entitled to be

paid benefits in accordance with the agreementsthae arbitration decision dated

August 5, 1986 alleged in paragraph 14 of the amended complaint, and who were
not paid interest.

(Dkt. No. 38(“Pl.'s Mem.”) at 1).

2 In addition, McKinney originally advanced a conversidaim in this action,but the

Court dismissed that count on August 31, 204feer finding that it was preempted by the
Federal Tort Claims Act.SeeDkt. Nos. 35, 36).

4
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ANALYSIS

A. McKinney’'s Claims Were Timely Filed Under 28 U.S.C. § 2401

As an initial matterand before even turning to the issue of class certificati@nPostal
Serviceargues that the Court should dismiss McKinney’s claims for lack of subjetérma
jurisdiction pursuant to 28 U.S.C. § 2401(a), which provides that “every civil action comthence
against the United States shall be barred unless the complaint is filed witheassxajter the
right of action first accrues.” 28 U.S.C. § 2401(#)bearsmentioningthat this is not the first
time the Postal Service has argued for dssaili on jurisdictional grounds. The Court previously
considered and rejected a number of jurisdictional arguments raised by tlaé $asice
throughits Motion to Dismiss McKinney’'s Amended Complair(SeeDkt. No. 27). Ultimately,
the Court concluded thaticKinney properly invoked 39 U.S.C. 88 409, 1208(b) as the
jurisdictional basis for her claims, aridund that her claims were timely filed The Postal
Service’s newegtrisdictional argumenfares no better

According to the Postal Service, the limiteis period set forth in § 2401(a) is
jurisdictional, and as a resuthe Postal Service arguddcKinney cannot invoke angquitable
doctrines to extend the spear deadline for commencing her claiagainst the United States.
To begin with the law on these issues is not as settled as the Postal Service sugtielstshe
D.C. Circuit has previouslgharacterized § 2401(a) as a “jurisdictional conditiét&V Enters.

v. United States Army Corps of Eng'is16 F.3d 1021, 1026 (D.C. Cir. 2008),has also
expressly refrained from deciding whether § 2401(a) is “susceptible to juelkci@ptions” and
equitable doctrinesFelter v. Kempthorne473 F.3d 1255, 12580 (D.C. Cir. 2007)*"We need

not resolve this issue, for [appellant’s] claims fail evelthi# continuing violation and equitable
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tolling doctrines] apply to section 2401(a)>

)in this Court’s view, therefore, whether § 2401(a)
is jurisdictioral in nature, and whethequitable exceptions can apply to extend its limitations
period remain @en questions.But, on balancethe Court need nowrestle withthesethorny
issues because, eveassuming that 8§ 2401(a) is a jurisdictional conditesuit that precludes
the application of equitable principles, the Postal Service’s argument gtegstacsfar.

More specifically, the Postal Service argues thetause 8§ 2401(a$ jurisdictional,
McKinney cannot rely on the smlled “discovery ruleto extend the statute of limitations.
(Dkt. No. 39(“Def.’s Opp’n”) at 810). In so arguinghoweve, the Postal Service inaccurately
characterizes the discovery rule as an equitable doctritkelike the doctrine of equitable
tolling and estoppel, for example, “which ask whether equity requires extendingtatitins
period,” he discovery rule doesot operate to extend or toll the statute of limitations period
rather, the discovery rule is*&gal doctrine which governs when a limitations period begins to
run’ in the first place. SmithHaynie v. District of Columbial55 F.3d 575, 5789 (D.C. Cir.

1998) (explaining the “sometimes muddled” distinction between the discovery rule and the

equitable doctrines of estoppel and equitable tollffng)s a result the D.C.Circuit haslong

3 In describing the unsettled nature of these issues, the Court of Appeals noted the

“tension” between the Supreme Court’s holdindgrimin v. VA 498 U.S. 89, 996 (1990), that
the “same rebuttable presumption of equitable tolling applicable to suits agaiveste p
defendants should apply to suits against the United States,” and the D.C. Circuit’'s own pri
opinions that 8 2401(a) is “a jurisdictional condition attached to the government’'s wéiver
sovereign immunity.”Felter, 473 F.3d at 126&ee alsdHarris v. FAA 353 F.3d 1006, 1013 n.7
(D.C. Cir. 2004). Even iits relatively recent decision ir&V Enterprisesthe Circuit found no
occasion to resolve this tension because neither party challenged § 2401 (a)&ipme nature
on appeal in thatase.P&V Enters, 516 F.3d at 1027.
As one leading commentator on issues of federal procedure has explained:

Another possible pitfall lies in theasily blurred distinction between accrual of the

plaintiff's cause of action and notions of estoppelolling of the limitations periad The

typical statute of limitations normally begins to run at the point of accrual of the

plaintiff's claim; the running of the period is interrupted and postponed by such

phenomena as estoppel or tolling.
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described the discovery rule as “the general accrual rule in fedmres” rather thanas an
equitable exception to genesdhtute of limitations princlps. See, e.g.Connors v. Hallmark &
Son Coal Cq.935 F.2d 336, 3(D.C. Cir. 1991)(“[T]he discovery rule is to be applied in all
federal question cases in the absence of a contrary directive from Cojiggesat Commc’ns
Co., L.P.v. FCC76 F.3d 1221, 1226 (D.C. Cir. 1996\s explained by th€onnorscourt, the
discovery rule can be summarized as follows

[1]f the injury is such that it should reasonabé discovered at the time it occurs,

then the plaintiff should be charged with discovery of the injury, and the

limitations period should commence, at that tiniut if, on the other hand, the

injury is not of the sort that can readily be discovered when it occurs, then the

action will accrue, and the limitations period commence, only when the plaintiff

has discovered, or with due diligence should have discovered, the injury.
Connors 935 F.2d at 342 (citinGada v. Baxter Healthcare Cor®20 F.2d 446, 450 (7th Cir.
1990) (Posner, J.)In either circumstance, the application of the discovery rule determines when
a claim accrues and, in turn, whigre statute of limitations period commeneast whether th
limitations period should be tolled or extended. Thus, even assuming that § 2daigapbly
characterizedsa jurisdictional conditiorthat would preclude the use of equitable principles to
extend the statute of limitationthis would serve as no bar to the Court applying the-settled

discovery rule @ determine when the applicaldatute of limitations underlying McKinney’s

claims accrued in the first place.

4 CHARLESA. WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE & PROCEDURES 1056, at 239
(3d a. 2002)(emphasis added)Thus, he “discovery rule” is a legal doctrine that determines
the “accrual of the plaintiff's cause of actieni.e., the point at which the limitations period
begins to rum-rather than an equitable doctrine that permits the “interrupt[lion] and
postpone[ment]”’ of an already-running limitations periddi.

Notably, at least one other judge in this Distrieas applied the “discovery rule” in
determining when the sta&iof limitations accrued for claims brought under 8 2401Kahiser
v. White 211 F. Supp. 2d 12528 (D.D.C. 2002) (Lamberth, J.)And, separate and apart from
the application of true equitable eptens, the D.C. Circuit has also expressly declined to
decide whether the discovery rule governs the accrual of the statute aititingt under §

7
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None of the cases cited by the Postal Service compel a different résulte sure, t
Court recognizes that other membefdhis bench have, in passirdgscribed the discovery rule
as an equitable doctrinéSee, e.g.W. Va. Highlands Conservancy v. Johnse#0 F. Supp. 2d
125, 138 (D.D.C. 2008) (Bates, J.) (“Traditionally, when a statute of limitations hasleemed
jurisdictional, it has acted as an absolute bar and could not be overcome by thei@plfcat
judicially recognized exceptions, such as waiver, estoppel, equitabiag, fraudulent
concealment, the discovery rule, and the continuing violations doctri@@fervation Force v.
Salazar 811 F. Supp. 2d 18, 27 (D.D.C. 2011) (Rothstein,T&ny v. United States SBB99 F.
Supp. 2d 49, 545 (D.D.C. 2010) (Huvelle, J.¥elter v. Norton 412 F. Supp. 2d 118, 123
(D.D.C. 2006) (Roberts, J.). But all of those cases involved truly equitable excepsibimsr
the continuing violations doctrine and/or the doctrine of equitable teHangd did not
specifically congler whether the discovery rule can or should apply for purposes of § 2401(a).
Therefore while those decisions are not binding on this Court in any eveat,cursory
characterizations therein of the discovery rule as an equitable exceptiactafe d

Therefore, as the Court has already found, McKinney’s claims agamBiostal Service
were timely filed. In arguing that the Court lacks subject matter jurisdiction based on the six
year bar of §2401(a), the Postal Service seems to implicitly argwehout everexpressly

stating—that McKinney’'s claims somehow accruatithe time that the underlying arbitration

2401(a) in an action challenging final agency action under the Administratheedire Act.
Hardin v. Jackon 625 F.3d 739, 743 (D.C. Cir. 2010) (“[E]Jven assuming the discovery rule
applies here-an issue we do not decidagke appellants’ action was filed out of time.”).

6 The Court also notes that, of #® cases, onlyelter v. Nortoncites to any circuit
authority for the proposition that the discovery rule is an equitable, “jugiciatognized
exception” to the statute of limitation§ee Felter412 F. Supp2d at 122 (citingNelson v. Int’l
Paint Co, 716 F.2d 640, 645 (9th Cit983)). BecauseNelsonis a case from the Ninth Circuit
Court of Appeals construing and applying California state imweasoning has little application

to a case applying federal law that is pending in the District of Columbia.

8
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awardwas originally issued in 1986. This is incorrect. It was not until July 23, 2008, that
McKinney received notice that she had not been paid the full amount of death benefitshto whic
she was entitled. It was also the first time that McKinney knew, or reasosiablyd have
known, that the Postal Service would not pay interest orddéional benefits she received at
that time. Therefore, her right of action against the Postal Service accrued at thabridhay

23, 2008. BecauseVicKinney filed her lawsuitless than three years laten March 28, 2011

her claims in this mattewere commenced well within the spear period prescribed by 28

U.S.C. § 2401(a), and the Postal Service’s newest jurisdictional attack is withd@gut mer

B. Standard Governing Class Certification

To secure class certification, lptiff “must affirmatively demonstrate [her] compliance
with” Federal Rule of Civil Procedure 23ValMart Stores, Inc. v. Dukes  U.S. , 131 S. Ct.
2541, 253 (2011) First, a plaintiff seeking certification must satisfy the four threshold
elements of Rule 23(a), by showji

(1) the class is so numerous that joinder of all members is impracticable, (2) there

are questions of law or fact common to the class, (3) the claims or defetises of

representative parties are typical of the claims or defenses of the class, ted (4)
representative parties will fairly and adequately protect the interests obts.

Love v. Johannst39 F.3d 723, 72(D.C. Cir. 2006) (quoting #b. R. Civ. P.23(a)). “If all four
prerequisites under Rule 23(a) are met, then [a plaintiff] must also showhénhtclaims fit
within one of the subsections of Rule 23(b)d. (citing Amchem ProdsInc. v. Windsqr521
U.S. 591, 61316 (1997)). In determining whether to certify a class, the district court must
undertake a “rigorous analysis” to confiwhether the requirements of Rule 23 have been
satisfied. Dukes 131 S. Ct. at 25552 (quotingGen. Tel. Co. of the Sw. v. Fal¢otb7 U.S.

147, 161 (1982)). Applying these standards, the Court concludes that, after narrowing
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McKinney's proposed class in some of the respacjed by the Postal Service, as explained
more fully below, the proposed classthis case mesall of the threbold requirements of Rule

23(a), alog with the “predominance” elemenf Rule 23(b)(3).

C. Rule 23(a) Factors
1. Numerosity
UnderRule 23(a)(1), McKinney must establish that “the class is so numerous titarjoi
of all members is impracticable.Fep. R. Civ. P. 23(a)(1). McKinney need not “provide an
exact number of putative class members in order to satisfy the numerositgmesnt,”Pigford
v. Glickman 182 F.R.D. 341, 347 (D.D.C. 1998), and “[c]ourts in this District have generally
found that the numerosity requireniér satisfied and that joinder is impracticable where a
proposed class has at least forty membef3dhen v.Warner Chilcott Public Ltd. Co, 522 F.
Supp. 2d 105, 114 (D.D.C. 2007)Notably, he Postal Service expressly concedes that “a
properly definecclass of beneficiaries would likely exceed forty in numbeDef('s Opp’nat
15). Given this concession, and based on the Court’s own analysis, McKinney has satisfied the
numerosity requirementindeed, as McKinney points out, the Postal Service’s records indicate
that, since January 2009 alone, it has identified and paid additional death benefits under the
Annuity Protection Program to at le&&i3 beneficiariegDkt. No. 41 (“Pl.’'s Reply”) at 17), and
reaching back through the full statutory peritdtht number will only grow. In addition, @
the date of its opposition, the Postal Service estimates that 1,142 additionalifnéeefiemain

unable to be located. (Dkt. No.-3%at § 7(m)). Therefore, given thaumber of potential class

! As already explaied, the Court expresses no opinion at this juncture as to whether

McKinney's proposed class satisfies the “superiority” prong of Rule 23(b)(3).

10
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membersand their apparent geographic dispersion throughout the United States, the Court finds

that joinder would be impracticable and that the numerosity requirement igedatisf

2. Commonality

Rule 23(a)(2) requires that there are questions of law or fact common to theFeass
R.Civ. P.23(a)(2). “To establish commonality under Rule 23(a)(2), a plaintiff must igexttif
least one question common to all members of the claSartia v. bhanns 444 F.3d 625, 632
(D.C. Cir. 2006) (citingin re Warfarin Sodium Antitrust Litig.391 F.3d 516, 528 (3d Cir.
2004)). “Significantly, ‘factual variations among the class members will nteatiéhe
commonality requirement, so long as a single espe feature of the claim is common to all
proposed class members.”"Cohen 522 F. Supp. 2d at 114 (quotiidynum v. District of
Columbig 214 F.R.D. 27, 33 (D.D.C. 2003))Here, McKinney has successfulshown that
common questions of laand fact exiswith respect to her proposed class. Most significantly,
all of the potential class members’ claims will hinge on a central legal questibether the
Postal Service is obligated to pay interest on additional benefits issued toibarsfinder the
Annuity Protection Program. In addition, their claims are underpibgetbmmon facts, as all
of their claims derive from the san@BA, the same Annuity Protection Program, and the same
arbitration award. Further, it appears that the Postal Service’snakpla for refusing to pay
interest on these additional benefits is uniform across the entire class: weuts “the
agreements do not state that the Postal Service is obligated to pay arsy ortdhee monies due
to the beneficiaries.” SeeDkt. No. 383). Theseunifying questios of law and fact are more

thansufficient to satisfy the commonality prong of Rule 23(a)(2).

11



SUMMARY MEMORANDUM OPINION; NOT INTENDED FOR PUBLICATION
IN THE OFFICIAL REPORTERS

3. Typicality

Rule 23(a)(3) requires a finding that “the claims or defenses of the eafagge parties
are typical of the claims or defenses of the clagEb. R. Civ. P. 23(a)(3). In essence;[t]he
typicality requirement aims at ensuring that the class representatives Havedsunjuries in the
same general fashion as absent class membefahen 522 F. Supp. 2d at 115 (internal
citations and quotation marks omitted). proposed class representativelaim is “typical if it
arises from the same event or practice or course of conduct that gives rise ho af e@aother
class member’s where his or her claims are based on the same legal tiStewdit v. Rubin
948 F. Supp. 1077, 1088 (D.D.C. 1998d, 124 F.3d 1309 (D.C. Cir. 1997).

The Postal Service raises a numbearguments attackinglcKinney’'s proposed classs
too broad—arguments thathe Court believes are moptly characterized as challenges to the
typicality prong of Rule 23(a)(3). First, the Postal Service argues that McKinney's mopos
class is overly broad because it includes beneficiaries whose claims havexteguished by
the statute of limitations.(Def.’s Opp’n at 1719). Second, the Postal Serviessertsthat
McKinney's claims are not typical of form&ostal Service employeesho, unlike McKinney
must first file a grievance under their CBA before pursuing any clainourt.c(Id. at 1921).
Third, the Postal Service argues that McKinney’'s ctatwhich are based upon her receipt of
death benefits-are not typical of beneficiaries who received (or should have received) other
categories of benefits under the Annuity Protection Program, such as disamnktfitd (Id. at
22-23). Notably, McKinneylargely consents to these limitations in her reply briefizagl
agrees that “[sJome narrowing of the class is appropriat®l’s(Replyat 14). The Court

discusses eadhsuein turn.

12
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First, the Postal Servicargues thathe claims of putative class members who received
notice of additional deathenefitsprior to March 28, 200&re time-barred which means that
those individuals must be excluded from any potential clésso arguing, the Postal Service
relies on a thregear statute of limitations, apparently drawing from the Court’'s earlier
determination that the District of Columbia’s thngear statute of limitations for breach of
contract claims, D.C. Code §-BP1(7), was most analogous to McKinney’s claims in thig.cas
(SeeDkt. No. 36 at 6:120). The Postal Service is correct that “the applicable statute of
limitations marks the outer boundary for class membersHjefimidt v. Interstate Federal Sav.

& Loan AssoG.74 F.R.D. 423, 428 (D.D.C. 1977As a generainatter,McKinney concedesas
much, but she contends that 28 U.S.C. § 240pfayides the more appropriate statute of
limitations for her claims, which would extend the statutory period back aps,yantil March

25, 2005. (Pl’'s Reply at 15). At first blush, McKinney’'s argument has some appeal,
particularly given that the Postal Service itself invoked 8§ 2401(a) to seek shtnaf
McKinney's claims on jurisdictional groundsBut at oral argument, counsel for the Postal
Service asserted that2d01(a)simply imposes an outer limit on claims against the United States
and that its broader, “catctall” provisions shouldnot displace a more specific statute of
limitationsgoverning theparticularclaims at issue The Court agrees.

“Though § 24014) sets an outside time limit on suits against the United States, there is
nothing to suggest that Congress intended it to govern any time a court finds a cauie® of act
without a specific limitations period.’Price v. Bernanke470 F.3d 384, 388 (D.C. Cir. 2006)
Rather, in the absence of a clegrhgscribed limitations period, the Court “must borrow an
appropriate statute of limitations from an analogous statidedt 387 (citingDelCostello v.

Int'l Bhd. of Teamsters462 U.S. 151, 158 (1983)), and in so doing, the Court adheres to its

13
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earlier determination that the thrgear limitations period of D.C. Code §-BR1(7) governs
McKinney's claims. (SeeDkt. No. 36 at 6:1320). Indeed, the Supreme Court has made clear
that state statutes of limitations are thentler of first resort,N. Star Steel Co. v. Thomdsl5
U.S. 29, 3334 (1995) which means that this Court should “presumptively apply the limitation
period that would apply to the state law claim that is nots$ely analogous to the federal
claim.” Cephas v. MVM, Inc520 F.3d 480 (D.C. Cir. 2008) (applying D.C. Code 802(7)

to contractuaklaim under 8§ 301 of the Labor Management Relations Act) (internal citations and
guotation marks omitted) And gven the contractual nature of McKinney’s claims, the Court
finds it most appropriate to appllge analogoustatelaw limitations periodbf D.C. Code § 12
301(7),rather than thenore generalized “catedll” limitations period of 28 U.S.C. § 2401(&).
As a result, McKinney’s proposed class shall exclude all beneficiariesedeived notice that
they were entitled to additional benefits on or before March 28, 2088§-more than three years
before McKinney filed this action.

Second,the Postal Serge argues that McKinney's proposed class cannot include
“former employees” of the Postal Service because those individuals musexXfaauested the
mandatory grievance press under the applicable CBA. In response, McKinney does not
meaningfully dispute this argumeraithough she rests on the alternative rationale firater
employees’claimswould belargely “moot” astime-barred by the statute of limitationsPI(s
Reply at 1516). In either event, McKinney effectively concedes that “former employees

should be excluded from any certified class, and the Court finds no reason to depart from the

8 Otherwise, this would create the anomalous resudffettively doubling the limitations

period covering the claims of McKinney’'s proposed class, simply because she hssetaims
against the United States, rather than a private entity. As our Circuit haneapl§yliven that
statutes of limitations againstetlyovernment involve a waiver of sovereign immunity, it seems
unlikely Congress intended such an anomaRrice, 470 F.3d at 388.
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parties’ agreement on the issu€herefore, only former employees’ beneficiariaather than
the former employees themselveshall be included in McKinney’s proposed cldss.

Third, the Postal Service contends that any potential class shoakplesslylimited to
beneficiaries who received death benefitgler the Annuity Protection Plan, and should not
include beneficiaries of other categories of beneBtech asdisability benefits. The Postal
Service insists that McKinney has not demonstrated that her clawigch are premised
exclusivelyon her receipt o&dditionaldeath benefits-are common to or typical aflaims by
individuals who may have receivedher forms of benefits. McKinney counters that this “is
probably untrue,” and asserts, in conclusory fashion, that “the issue in this casetidepend
on the type of benefits at issue.” (Pl.’s Replyl6). Yet, she goes on to concede that the
proposed class could be narrowed somewhat on these groundsheasthtes thddeneficiaries
due interest on disability benefits “are likely excluded on limitation grounds.). (From the
Court’s perspective, neither party clearly identifighat othercategories of benefitsother than
death benefits and disability benefitnay have beeithe subject ofsupplemental payments
under the Annuity ProtectioRrogram Of course, McKinney bears the burden of establishing
that her claims are typical of the putative class members she seeks to rephesentiile the
Court believes she medhis burden with respect to other death benefit beneficjahesCourt
simply cannot, on the present record, conclude the same with respect to individuals, if any, who
received other types of supplemental benefit payments under the AnnuitytiBnoBrogram
Accordingly, the Court finds that McKinney’'s proposed class shoulihbted to beneficiaries

who received death benefits under the Annuity Protection Program.

9 Practically speaking, this limitation is likely subsumed by the Court's additional

determination that McKinney’s class must be limited to those beneficiariesesbived death
benefits under the Annuity Protection Progradonethelessfor the sake of thoroughness, the
Court expressly resolves this question as well.
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In sum, after applying these limitations to the scope of McKinney's putatigs, dlae
Court finds that McKinney's claims are typical of those individuals faNumtin the following
class definition:

All beneficiaries of deceased United States Postal Service employedssivho

received notice, on or afteviarch 28, 208, that they may bentitled to an

additional death benefit payment under provisions of the BdStal Service
Annuity Protection Progrart?.

4. Adequacy
The final requirement of Rule 23(a) is that thiee’ representative parties will fairly and

adequately protect the interests of the clas§ep. R. Civ. P. 23(a)(4). “Two criteria for
determining the adequacy of representation are generally recognized:hg1lnamed
representative must not have antagonistic or conflicting interests with the eshma@mbers of
the class, and (2) the representative must apgd#a to vigorously prosecute the interests of the
class through qualified counselTwelve John Does v. District of ColumpiEl7 F.3d 571, 575
(D.C. Cir. 1997) (quotindNat'l| Assoc. of Regional Medical Programs, Inc. v. Matthebsl
F.2d 340, 345 (D.C. Cir. 1976)With respect to theroposed kassdefinition as narrowed here

is no evidence thaMcKinney’s interests are antagonistic or in some way conflict with the
interests of the unnamed class members. The Court has closely reviewed the amdord,
discerns no reason why named McKinney would not fairly and adequatelytphat@aterests of

theclass. In addition, the Court is also convinced that McKinney’s counsel, who areegpé

10 It is well within the Court’s authority to redefine McKinney’s proposed cla&Sse7A

CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL PRACTICE AND
PROCEDURES 1759 at 13@1 (3d ed. 2005) (“[I]f plaintiff's definition of the class is found to be
unacceptable, the court may construe the complaint or redefine the clasgytd tathin the
scope of Rule 23.")see alsoALBA CONTE & HERBERT B. NEWBERG NEWBERG ON CLASS
ACTIONS § 8:12, at 200 (4th ed. 2002) ("When a class definition is natpaable, judicial
discretion can be utilized to save the lawsuit from dismissal.”).
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in class litigation and who have vigorously pursued th@nslan this case, are adequate to
represent the putative clas3herefore McKinney has satisfiedhe adequacy requiremeant

Rule 23(a)(4)

D. Rule 23(b) Factors

McKinney seeks to certify her proposed class under Rule 23(b)(3), wigjehie® her to
establish that “questions of law or fact common to class members predomieatquestions
affecting only individual members, and that a class action is superidndo raethods for fairly
and efficiently adjudicating the controversyFeD. R. Civ. P.23(b)(3). The two components of

this standard are commonly referred to as the “predominance” and “supetiegtyiements.

1. Predominance

The predominance inquiry of Rul@3(b)(3) “tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representdti?imchem Products, Inc. v.
Windsor 521 U.S. 591, 623 (1997)Generally speaking, “predominance is met when there
exists generalized evidence which proves or disproves an element on a simultdasswije
basis, since such proof obviates the need to examine eachmelagsers’ individual position.”
Cohen 522 F. Supp. 2d at 1l@uotingIn re Vitamins AntitrusLitig., 209 F.R.D. 251, 262
(D.D.C. 2002)).

The Postal Service does not meaningfully dispute that common questions of lawtand fac
predominate over individualized issues concerning putative class members. ckai most, the
Postal Service arguesn oonclusory fashion, thathe Court will be required to resolve
“individual” factual questioa regarding “when each beneficiary became aware of the

[arbitration] award.” (Def.’s Opp’nat 23). While not entirely clear,hte Court understands the
17
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Postal Sendgeto be arguing that the task of determining when the statute of limitations @éccrue
for each potential class member will be an individualized inquiry that rentdss treatment
inappropriate. But as set forth above, the Court has narrowed McKinney's proposeib class
exclude former employees and other beneficiaries whose claims would bbatired by the
statute of limitations.Even if those rulingslo not obviate the Postal Service’s concerns entirely,
the Postal service does matplain why it will be difficult to determine when a potential class
member received notice as defined abole.the extent that any individual statutelimitations
issues remain, the Court is confident that they can be easily resolved wabpatdizing the
overall claswide nature of McKinney’s claimsAccordingly, in view of the common issues of
law and fact underlying the potential class members’ claims in this aasexplained in the
Court’s commonality analysis above, McKinney has satigfiedpredominance requirement of

Rule 23(b)(3).

2. Superiority
In addition to finding predominance, this Court must also consider whether the class

action mechanisms “superior to other available methods for fairly and efficiently adatdig

the contreersy” FeD. R. Civ. P. 23(b)(3). In reaching this determination, the Court should
consider: “(A) the class members’ interest in individually controllingpitesecution or defense

of separate actions; (B) the extent and nature of any litigation concéneiegntroversy already
begun by or against class members; (C) the desirability or undesirabilignoértrating the
litigation of the claims in the particular forum; and (D) the likely difficulties in matpg class

action.” Id. A case generally meets this requirement whesnimon questions of law or fact
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permit the court to consolidate otherwise identical actions into a single efficiefit @ynum
214 F.R.D. at 40.

The Postal Service principally focuses on the “manageability” aspece sueriority
inquiry, arguing that, at least with respect to a portion of McKinney’'s proposed class, the
litigation of their claims on a classide basis would be unmanageabl®lore specifically, the
Postal Service explains that it has engaged in “ongoing and reasonable &fartgify many
additional beneficiaries since 1987, and that, as of December 2012, the Postal [#anieen
unable to locate 1,14@utstandingoeneficiaries, despite its bexfforts. (Def's Opp’n at 225).

In turn, the Postabervice argues that it will be extremely difficult, if not impossijlib locate
these particulaputative class members to provide the notice required by Rule 23(c)(2), which, in
its view, renders at leasome of McKinney’s proposed class unmanageale). 't

For her part, McKinney does not categorically disagree withattadysis but sheargues
thatfinding this particulasegment othe proposed class unmanageable at this juncture would be
premature, without at least affording her and her counsel an opportunity totleasof-yet
unfound beneficiaries.(Pl.’s Reply at 1719). She asks for th@pportunityto track down some
of these individuals, using a representative sample of fifty (50) putative roksgersfrom
information provided byhe Postal ServiceDepending on the results of those efforts, McKinney
argues, the Court can make a manageability determination at that(td)e.At the hearing on

this matter, counsel for the Postal Service did not have any objection to proceedms in t

1 At oral argument, the Court asked whether the Postal Service was arguing that

McKinney's claims are atypical of the claims of these putative class membassuoh as
McKinney's claims are limited to unpaid interest on additional benefits, whilee thdser

members would presumably also seek to recover the additional, underlying benefiggmgsaym
addition to any interest owed on those amounts. Counsel for thé Bestie confirmed that
the Postal Service did not advance any such argument. Instead, its objectiondiognitiese

individuals in the proposed class was based strictly on manageability concerns.

19



SUMMARY MEMORANDUM OPINION; NOT INTENDED FOR PUBLICATION
IN THE OFFICIAL REPORTERS

fashion, provided that an appropriate protective order was in place to govern theutbsofos
sensitive personal and contact information that would be exchanged.

Given the parties’ agreement on the issue, the Court concludes that McKipngyosed
approachis appropriate. Therefore, lhe Court will defer its ruling as to whether McKinney’'s
proposed class satisfies the “superioritydmy of Federal Rule 23(b)(3) pending McKinney's
efforts to locateadditional beneficiaries, in accordance with the procedures laid out in the

accompanying Order

CONCLUSION

For the reasons set forth above, the Court concludeditidihney has satisfied all of
the requisite elements of Federal Rule of Civil Procedure 23(a), as wel gard¢ldominance”
component of Rule 23(b)(3). However, the Court reserves a ruling as to the “sugdactdy
of Rule 23(b)(3}-and, by implicabn, a final ruling on McKinney's Motion for Class
Certification—pending the results of McKinney’s efforts to track down additional putative class
member beneficiaries, in accordance with the procedures set forth in the acdomaler.

An appropriate Qter accompanies thidemorandum Opinion.
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