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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Plaintiff,

V. Civil Action No. 11-695(CKK)

DYNAMIC VISIONS, INC. andISAIAH
BONGAM,
Defendang.

MEMORANDUM OPINION
(October 24, 2016)

This is aFalse Claims Act (“FCA™suit brought byPlaintiff United States of America
againsthome health care provid&ynamic Visions, Inc. and itsole owner, registered agent,
president and chief corporate officeyaiah Bongan(collectively “Defendants”). Riintiff alleges
that between January 2006 and June 2009 Defendants submitted false or fraciduiesito
Medicaidfor reimbursement for home health care servigecifically, Plaintiff claims that many
of the patient filesassociated with the claimsaaie by Defendanid not contairfplans of care”
as requiredunder applicableegulations,or contained plans of catbat were not signed by
physicianor otherqualified health care workedid not authorize all of theervices that were
actually rendeed, or contained forged or untimetygnatures. Presently before the Court is
Plaintiff's [103 Motion for Summary Judgment.

Upon consideration of the pleadinbthe relevant legal authorities, and the record as a

whole, the Court shabRANT-IN-PART Plaintiff’'s [103] Motion for Summary JudgmeniVith

! The Court’s consideration has focused on the following documents and their attachments
and/or exhibits: Pk Mot. for Summary Judgment, ECF No. 10BIl.'s Mot.”); Defs. Oppn to
Pl.’s Mot. for Summary Judgment, ECF No. 1IDefs! Oppgn”); Pl's Replyto Defs. Oppn to
Pl.’s Mot.for Summary Judgment, ECF No. 1IPIl. s Reply). In an exercise of its discretion,
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one exception, the Court finds that Plaintiff is entitled to summary judgment on its cktim th
Defendant Dynamic Visions submitted false claims under an implied certificatiory théo
liability. The @urtexceptdrom this finding, howeverPlaintiff's claims basedrmoforged plans
of carebecause Plaintiff's evidence of forgery is hearsaythedeforenot competent summary
judgment evidenceThe Court willtemporarilyhold Plaintiff's Motion in abeyace as to these
claimsand as to Plaintiff's claims against imdiual Defendant Isaiah Bongaim give Plaintiff an
opportunity to supplement the recantth competent affidavits
. BACKGROUND
A. Factual Background
Before discussing théacts of this case, the Coumnust address the implications of

Defendantsfailure to respond to the vast majority of the facts in Plaigti8tatement of Material
Facts Not in Genuine Dispute. Federal Rule of Civil Procedure 56(e) stat§s|ttzaparty . . .
fails to properly address another party’s assertion of fact as requiredl®yp6(c), the court may

. . consider the fact undisputed for purposes of the mbtidn.this case, the parties were
specifically and repeatedjyut on notice that[tlhe party responding to a statement of material
facts must respond to each paragraph witbreespondingly numbered paragraph indicating
whether thaparagraph is admitted or denieghd “[tlhe Court may assume that facts identified
by the moving partyin its statement of material facts amemitted, unless such facts are
controverted in the statement filed in opposition to the mdétioBCF No. 86(emphasis in

original); see als®rder Establishing Procedures, ECF N@]fhe Court assumes facts idiéed

the Court finds that holding oral argument in this action would not be of assistance imgeader
decision. Seel CvR 7(f).



by the moving party in its statement of material facts are admitted, unless sach ia f
controverted in the statement of genuine issues filed in opposition to the njotion.”

Defendants did not heed these warninBgefendantglid includewith their Oppositiorto
Plaintiff s Motion for Summary Judgmeat Statement of Materidfacts in Disputé. However,
Defendantslid not indicateheparticularfacts in Plaintiffs statemenb whichDefendantslisted
“facts”correspond and rehufs far aghe Court can telthe listed‘facts”eitherarenot responsive
to any factin Plaintiff s Statementare irrelevant to the pending Motigror aremerely legal
arguments. Accordingly, although the Court widldress the facts in DefendsirBtatement where
appropriate, the majority of the facts in PlaingffStatement will beonsidered admittedSee
Canning v. U.S. Depof Def, 499 F. Supp. 2d 14, 16 (D.D.C. 2007) (deeming facts admitted that
were not adequately addressed Mopn-movants Statement of Material Facts in Dispubket
“blend[ed] factual assertions wiggalargument) (quotingColbert v. ChapNo. CIV.A. 990625,
2001 WL 710114, at *8 (D.D.C. June 19, 20Gifj'd, 53 F. Appx 121 (D.C. Cir. 2002)).

1. Home Health Care and Medcaid

DefendanDynamic Visions is a home health care providek.s Stmt.of Material Facts
Not in Genuine Dispute, ECF No. 103*Pl.’s Stmt.”)at{ 13. Home health care refers to the
provision of caren a patient’s residence antherassistance \h the activities of daily life such
that the patient may continue to limehome. Id. at J 6. Defendant Isaiah Bongam is the sole
owner, registered agent, president and chief corporate officer of DyNasioas. Id. at{ 17.

Dynamic Visionsprovided home health care services to recipients of Medicaid, and
regularlysubmitted claims for reimbursemdat thoseservices to th®.C. Department of
Health Care Finance (“DHCFE")d. atf 13. Medicaidprovides medical services to eligible

individuals with incomes too low to meet their own medical neddlsat 1-2.



The rules and requirements for tlegmbursemendf home health care services under
D.C. Medicaid are contained in the D.C. Municipal Regulations. Pl.’s Ex. 2, ECF No. 103-6
(D.C. Mun. Regs. tit. 29, § 50081 seq) (“D.C. Medicaid Regulations”)Under these
regulations, recipients may qualify for the type of home health care seprméded by
Dynamic Visions if:

(&) The Medicaid recipient has received an initial assessment in
which the recipient is determined to have functional limitations
in one or more activities of daily living for which personal care
services are needed; and

(b) The physician or nurse, aftegvaluation of the Medicaid
recipient, has an expectation that the medical, nursing and social
needs can be safely, adequately and appropriately met in the
recipients home or other location.

Id. 8 5005.1.A centralcondition to D.C. Medicaid’s willingness to pay for such home health
care services is th#teymust have beeauthorized by a physician or other qualified health care
worker in a document referred to as a “plan of care.” Specificall\p e Medicaid
Regulationgequirethat “[e]Jach Provider shall develop a written plan of care within seveviy-
(72) hours of the initial evaluation of the patient based upon an assessment of the patient
functional limitations.” Id. § 5006.2. “The plan of care shall specify the frequency, duration and
expected outcome of the services renderdd.’8 5006.3. “The plan of care shall be approved
by the patient’s physician or advanced practice registered nurseiwsideegularly re
certified. Id. 88 5006.4-6.5.

Providers aralsorequired to “maintaimccurate records reflecting past and current
findings, the initial and subsequent plans of care, and the ongoing progress of eatH ehti
§ 5007.1.These patient records must include, among other things, “the initial certification a

re-certificaions of the plan of care.ld. § 5007.8(a). The regulations state that “[e]ach provider



shall agree to accept as payment i fatl amount determined to be reimbursement tioe “
authorizedservicegprovided to clients. Id. 8 5009.4 (emphasis added). In other words,
providers are only entitled to reimbursement for services that are authoyipbgidicians or
other qualified health care workers pursuant to their plans of care. Decl. of Clahliisb®rg,
ECF No. 103-3 (“Schlosberg Decl.”) at § 10he D.C. Medicaid Regulations provide a
mechanism foauditing providerso ensure that Medicaid payments are “made in accordance
with federal and Districtules governing Medicaid,” and to “recoup . . . those monies
erroneously paid to the Provider .” .Pl.’s Ex. 2 at 8§ 5010.1-10.4.

Dynamic Visions was on notice of the importance of complying with these tieggla
Dynamic Visions entedinto a written agreement with tieC. Department of Healttnat
statecthatin orderto participatan D.C. Medicaid Dynamic Visions must “comply with
applicable Federal and district standards for participatipiédicaid].” Medicaid Provider
Agreement, ECF No. 103{“Provider Agreement”) at3. Dynamic Visions agreed temain
“in full compliancewith the standards prescribed gderal and State standards” &md
“maintain all records relevant to this Agreement at [Dynamic Visiaws}, for a period of six
years or until all audits are completed, whichever is longekl.at14. Dynamic Visios was
alsorequired to “submit invoices for payment according to the Department’s requirémiehts
at16. Finally, he Provider Agreemestates that “[i]f the Department determines {Egmnamic
Visions] has failed to comply with the applicable Fadler District law or rulgs] . . . the
Department may . . . [w]ithhold all or part of the providers’ payments.’at17.

To the extenthat there is any ambiguity in this regulatory and contractual framework
regarding the importance of properly authorized plans of care and the maintenproadsr

records, the Court finds thtte undisputed declaration of Claudia Schlosbasments thee



points. Ms. Schlosberghe Medicaid Director of the Disttiof Columbia Medicaid Program,
states that “thedflure to obtain proper authorization from a physician or advanced practice
registered nurse, or to maintain records, such as timecards or othes i&csgdsices actually
rendered, would result in denial of reimbursement.” Schlosberg &€¢f10. Mae specifically,
Ms. Schlosbergtates thaDHCF would not reimburse providers for services rendered outside
the scope of authorization documented in a plan ofindtes following scenarios(1) “when
the plan of care is not signed by a physician oaaded practice nurseg(2) “when there is no
plan of care in the beneficiary’s file,” (3) “when the plan of care is signedebefafter the
dates of service,” (4) “wdm the provider is rendering .services based on a plan of care with a
forged signature,” (5) “when the provider submits duplicédens,” and (6)when the provider
bills for . . . services that exceed the hours that are authorized in the [p]lanr@fckalls for
services thatra not authorized in the plan of cardd. at 1 13-18.
2. Investigations of Dynamic Visions

In 2008, theDHCF conducted a “post payment review” of claims submitted by Dynamic
Visionsto D.C. Medicaid. Pl.’s Stmat{ 22. During that review, DHCF audited the records of
twenty-five recipients of Dynamic Visions’ servicégtween January 2006 and October 2008,
and concluded that they contained insufficient documentation to support Dynamic Visions’

claims for paymentid. at{{ 23242

2 Defendants argue that there is a contested issue of fact as to whether thigaitivesti
determined thaDynamic Visionshad submitted claims for services that were not, in fact,
rendered at all. DefsOpp’n at 10. Defendants claim that all serviaasvihich they billed
Medicaid were rendered. DefStmt. at{§9-10, 23. However, although some reference is
made in Plaintifs Complaint and in the briefing of this Motion to findings tBghamic Visions
had submitted claims for services not rendered, the Court does not interpreff’Blisiation as
seeking summary judgment on those claiscordingly, the Court assumes Plaintiff is not
pursuing these types of claims in this case, and Plaintiff should notify the Court femd&rds



The DHCF’s firdings led to a further review of Dynamic Visions’ claims byFRederal
Bureau of Investigation FBI”) and the Department of Health and Human Servidc@ffiee of
the Inspector General ("DHHOIG”). Id. aty 25. The FBI and the DHHS-OIG confirmed the
DHCF's findings and subsequently obtained and executed a search i@ri2yriamic
Visions’ office and Isaiah Bongam’s home, during which Dynamic Visiongpiatiles were
seized.Id. atf[ 2628. The FBI's review of these patient files revealed that many either lacked
plans of care entirely, or had plans of care that were not sagratierwise did not authorize the
care that Defendasitlaimed to have providedld. at{ 29.
B. Procedural History

Based on the results of these investigations, Plaintiff filed this suit ohA@011.
Compl., ECF No. 1. Plaintiff alleged that Defendants submitted fraudulent cain€t
Medicaid for home health care services not rendered or not autholized { 1. At its most
inclusive, the period dime Plaintiff alleges these claims were submitted is January 2006 to June
20009. Id. at117-18. Plaintiff asserted causes of action under the FCA for false claims, false
certifications and false records, as well as a cause of action for commaaudw Id. at{ 24-

31.

if that assumgpon is not correct.Instead, Plaintifs Motion appears to only be seeking judgment
on claims based on services rendered without proper authorizatienefore whether or not
the services were, in fact, rendered, is not a material fact.

3 Defendantsomplain that Plaintiff did not provide with its Motion the full names and
identifying information of the patients whose file are at issue s.C&timt. atf[f14, 21. The
omission of this information by Plaintiff appears, however, to be in complianticd_ocal Civil
Rule 5.4(f), which requires that parties reference only the last four digiestafn account
numbers in their pleadings. Moreover, Defendasisms that they could not identify the
patients at issue are debunked by the fact that tteeyded exhibits with their Opposition which
identify the patients by name.



Plaintiff thenpromptly moved for, and the Court granted, a prejudgment writ of
attachment and garnishment with regardatmong other things, thirty bank accounts maintained
by Defendants Bongam and Dynamic Visior&eeApp. for Prejudgment Writ of Attachment
and Garnishment, ECF No. 6. Plaintiff produced evidence at that time to support its1¢bater
large amounts of moneyere being funneledut of Dynamic Visions and into personal or
unrelated corporate accounts maintaibgdefendant Bongam, including accounts inreeas
banks located in Camerooid. at{{2-3.

As the case progressetlbecame apparent that Defendants had little intention of
providing Plaintiff any meaningful discovery. This includedy discovery relatetd
Defendand’ finances, as well as practically any discovery related to the substantive isshes!
in this case. ECF No. 85 (holding th&@téfendants have repeatedly failed to comply with the
Court’s orders to providinancial and factual discovery requested by Plainéfftllisting the
categories of discovery Defendants failed to providd)er extensive motion practice and
hearingsand an Ordeto Show Cause, the Court issued an Order on April 14, 2015 holding
Defendantsn contempt for their discovegbuses ECF No. 94. The Court ordered that
Defendants were precluded from introducing or relying updheir response to Plaintiff
Motion for Summary Judgment at trial any and all documentkat Defendants had not
specifically identifiedor producedip to that poinasrelevant to Defendaritdefenses to the
allegations in the Complaintd. at 4. The Court held consideration of additional sanctions in
abeyance.

SubsequenthRlaintiff filed the pending Motion for Summary Judgment seeking
judgment onts FCAcauses of actiowith regard tdViedicaidclaimsassociated with tweniyf

Dynamic Vision$patients whose filekicked any plans of care, or contained plans of care that



were backdated, forged, lackedrsatures, or were out of dat&eePl.'s Mot. at 29. Defendants
opposePlaintiff's motion* SeeDefs: Oppn. The Motion is now fully briefed and ripe for
resolution.
Il. LEGAL STANDARD

Summary judgment is appropriate where “the movant shows that there isuioege
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a). The mere existence of some factual dispute is insufficient on its loarmn t
summary judgment; the dispute must pertain to a “material” tdctAccordingly, “[o]nly
disputes over facts that might affect the outcome of the suit under the governinij law
properly preclude the entry of summary judgmemriderson v. Liberty Lobby, Inc477 U.S.
242, 248 (1986). Nor may summary judgment be avoided based on just any disagreement as to
the relevant facts; the dispute must be “genuine,” meaning that there mufitdoensu
admissible evidence for a reasondbier of fact to find for the non-movantd.

In order to establish that a fact is or cannot be genuinely disputed, a par(ya)mitst to
specific parts of the recordincluding deposition testimony, documentary evidence, affidavits or

declarations, oother competent evidenedn support of its position, or (b) demonstrate that the

4 The Court refers herein toetamended version of Defendar@pposition to Plaintifs Motion

for Summary Judgment, filed on August 25, 2015. ECF No. DHEJendantdirst filed an
Opposition to Plaintiff’'s Motion for Summary Judgment on August 7, 2015. '[¥égn to

Pl.’s Mot. for Summary Judgment, ECF No. 106. On August 10, 2015, Defendants requested
leave of Court to amend their Opposition, claiming that they had inadvertently filasddhg
version of the document and omitted one exhibit. Dbfet. for Leave to Amend Opp’n to 3.’
Mot. for Summary Judgment, ECF No. 107. Plaintiff opposed, arguing that the new Opposition
improperly added legal arguments to its statement of facts in genuine dispigeppn to

Defs! Mot. for Leave to Amend, ECF No. 108 at 2. By Minute Order on August 25, 2015, the
Court granted Defendants’ Motion to Amend, but noted that it was withholding judgment on
whether Defendantaddtions to their Opposition were appropriate. The Caddressethat

issue further in this Memorandum Opinion.



materials relied upon by the opposing party do not actually establish drecals presence of a
genuine dispute. Fed. R. Civ. P. 56(c)(1). Conclusory assertions offthedt any factual
basis in the record cannot create a genuine dispute sufficient to survive syodgarent. See
Assh of Flight Attendant&WA, AFLCIO v.U.S.Dep't of Transp,. 564 F.3d 462, 465-66 (D.C.
Cir. 2009). “[S]elf-serving affidavits aloneill not protect the nommoving party from summary
judgment.” Carter v. George Washington Unixt80 F. Supp. 2d 97, 111 (D.D.C. 200df},d,
387 F.3d 872 (D.C. Cir. 2004).

When faced with anotionfor summaryjudgment the district court may not make
credibility determinations or weigh the evidence; instead, the evidence marstligeed in the
light most favorable to the namovant, with all justifiable inferences drawn infigsor. Liberty
Lobby 477 U.S. at 255. If material facts are genuinely in dispute, or undisputed facts are
susceptible to divergent yet justifiable inferences, summary judgment isopajppe. Moore v.
Hartman 571 F.3d 62, 66 (D.C. Cir. 2009). In the end, the district court’s task is to determine
“whether the evidence pre#s a sufficient disagreement to require submission to a jury or
whether it is so oneided that one party must prevail as a matter of ldwberty Lobby 477
U.S. at 251-52. In this regard, the non-movant must “do more than simply show that there is
same metaphysical doubt as to the material fadigtsushita Elec. Indus. Co., Ltd. v. Zenith
Radio Corp, 475 U.S. 574, 586 (1986); “[i]f the evidence is merely colorable, or is not
significantly probative, summary judgment may be granteibérty Lobby 477 U.S. at 249-50

(internal citations omitted).

10



[ll. DISCUSSION

A. Defendants Hearsay Objections

As a threshold matter, the Countist resolve the partiedispute regarding the hearsay
nature of Plaintifs summary judgment evidea. Defendants devoteearly all of their
Opposition to Plaintiff’'s Motion for Summary Judgmeénthe argument that the declarations of
FBI agentdHeidi Hansberry and Nicholas J. Pheaddthe declaration of Claudia Schlosberg,
are inadnissible hearsagnd therefore incompatt summary judgment evidenc®efs! Oppn
at8-10. Unfortunately, Defendants do not point the Court to particular statements in these
declarations that they contend are hearsay, opting instead to characterizesttaticleslin their
entirety as incmpetent summary judgment evidence. The reality, as usual, is more nuanced: the
declarations contain both hearsay and non-hearsay statements. The Cowstusl dnly those
statements in the declarations that are necessary for the resolution oftibis. M

Defendants are correct thatafh affidavit or declaration used to support or oppose a
motion [for summary judgment] must be made on personal knowledge, set out factsuldat w
be admissible in evidence, and show that the affiant or declaramhpetent to testify on the
matters statetl Fed. R. Civ. P. 58)(4). Accordingly,“sheer hearsdy . . ‘counts for nothing
on summary judgmentGreer v. Paulson505 F.3d 1306, 1315 (D.C. Cir. 2007) (quottigklen
v. Democratic Cong. Campaign Comm., Jid®@9 F.3d 1365, 1369 (D.C. Cir. 2000hjowever,
summary judgment evidence need notibea'form that would be admissible at triako long as
it is “capable of being converted into admissible eviden&¢eklen 199 F.3d at 136%abre
Int’l Sec. v. Torres Advanced Enter. Sols., LZ€ F. Supp. 3d 121, 129 n.10 (D.D.C. 2014)

(holdingthat adeclaration could be considered for the purposes of summary judgment because

11



“[t]he statements in. .[the] Declaration are capable of being conventéd admissible, non-
hearsay, evidence when.[the declarant] testifies at trij®

Applying these principles, the declaration of Claudia Schlosbegmpetent summary
judgment evidencbecause it is based on Ms. Schloslsepgrsonal knowledge and does not
contain hearsayPlaintiff relies on the Schlosbergedlaration as evidence regarding the nature
of D.C. Medicaid Regulations and the requirements for being reimburded G for home
health care services. Rl.Stmt. aff 29. These are matte about which Ms. Schlosberg has
personal knowledgkecauseheis the Medicaid Director for the District of Columbia Medicaid
Program. Schlosberg Decl. at3] In her role, Ms. Schlosberg oversees the administration that
provides oversight and monitoring of personal care aid, which includes home health care
services.ld. at 13. Accordingly, as stated in her declaration, Ms. Schlogbéfgmiliar with
the regulations governing the conditions of payment or reimbursement from Mediodsdfor
the provision of [personal carsgrvices’ and her statements are all based ujpensonal
knowledge. Id. at 11, 3. She is clearly an appropriate declanaith regard to DHCFs
practices, ruleandagreements.

Similarly, themajority of thedeclaratios of FBI agent$ieidi Hansberry and Nicholas J.
Phend areompetent summary judgment evidence. Plaintiff primaelgs on the Hansberry

Declaration as evidence regarding the conteftyofamicVisions patient files, invoices

5> Defendants devote nearly half of their Opposition to Plaintiff's Motion for Sampdudgment
to a discussion of the admissibility ‘@verview testimony given by a government agent at the
opening of a criminal trial, and whether such testimony violates the Confoon@tuse. This
entire passage from Defenddrigef appears to beopied and pasted from the D.C. Circaiit’
opinion in a aminal casenited States v. Smit640 F.3d 358, 366-67 (D.C. Cir. 2011). Put
mildly, the Court does not find this portion of Defendahtgef particularly persuasive. These
cases do not provide the proper framework for analyzing Defendi@atsay bjections in this
civil case at the summary judgment stage.

12



submittedoy Dynamic Visios to DHCF, and various otheadministrative formérom Dynamic
Visions files.® Pl.’s Stmt{ 29. Plaintiff primarily relies on the Phendeblaration as evidence
regarding the content of Defendantarious bank records. Both representeceptabldéorm of
proofat the summary judgment stagéirst, ayent Hansberry states that her declaration is based
on “personal knowleddeand that sheparticipated in the revieof the documents she
describesDecl. of Heidi Hansberry, ECF No. 103-4dnsberry Decl.”at 11 4, 10, and agent
Phend represents that his declaration is based on “information gathered during thefdberse
investigatiori of Dynamic Visions, of which heas“personal knowledge Declaration of
Nicholas J. Phend, ECF No. 1@3*Phend Dek”) at § 4. Like Ms. Schlosberg’s declaration,
although technically hearsayBortell v. Eli Lilly & Co., 406 F. Supp. 2d 1, 8 (D.D.C. 2005)
(quotingEchoStar Commc’ns Corp. v. FC292 F.3d 749, 753 (D.C. Cir. 2002))ese
declaratios clearly couldbe“converted into admissiblevidencé, Gleklen 199 F.3d at 1369,
should theeagens testify at trial.

Moreover, b the extenthattheagens’ references téhe content of Defendantsatient

records bank records or invoicesight constitute hearsayhey too areapable of being

® In their “Statement of Material Facts in DispltBgfendants argue that agent Hansberry
declarations “unreliable” because itliscusseslaimsmadeoutside the period alleged in
Plaintiff's Complaint and because the amount of money agent Hansberry states &essoth
Defendantsfalse claims differs from figures put forth by Plaintiff earlier in this litigati@refs:
Stmt. at 11 13, 15. Bemd the fact that neither of these are statemerfecpfthey are also not
persuasive legal arguments. The Complaint discusses false claims spgomiag early as
January 2006 to as late as June 2@08me frame which encompasses the vast majority of the
claimsdiscussedby agent HansberryHansberry Decl. at 12-76; Compl. af|f17-18. With
respect to a small minority of the patients at issue, the Hansberry decld@®mention

certain records and claims made outside of that period, but, as discussed furthehhbelmut
will not enter judgment on those claimNor isthere anything improper or “unreliablabout

the reduction in alleged damagd3aintiff hasapparently made the decision to pursue only
some of thdalseclaimsit originally allegedand not others, and the amount of damages pursued
hasaccordingly been reduce®l’s Reponse to DefsStmt. at I 13.

13



converted into admissible evidenad®! of the records, of whicthese agents claim to have
personal knowledge from their investigation of Dynamic Visions, themsteedly appear to
beadmissiblesither as nothearsay mtements of a party opponent, Fed. R. Evid. 801(d)(2), or
under exceptions to the hearsay rule for business records, Fed. R. Evid. 803(6), or missing
business records, Fed. R. Evid. 803()aintiff couldalsolay the proper foundation fdhese
agentdo provide summary evidence of these records, which seems particularly apropri
given the thousands of claims at issue andatkeast thirty bank accountmaintainedoy
Defendants “For a summary of documents to be admissible, the documents must be so
voluminous as to make comprehension by the jury difficult and inconvenient; the documents
themselves must be admissible; the documents must be made reasonably awriledpedtion
and copying; the summary must be accurate and nonprejudicial; and the witness whedprepa
the summary should introducé€’ itUnited States v. Fahnbullefi52 F.3d 470, 479 (D.C. Cir.
2014); Fed. R. Evid. 1008 The proponent may use a summary, chart, or calculation to prove the
content of voluminous writings, recordings, or photographs that cannot be conveniently
examined in court). All of these requirements either are satistoeatould besatisfiedat trial
with regard to the@gens summarie®f theserecords.

However, the same cannot $ed for @ent Hansberrg references to statements
allegedly made by thirgarty physicians to FBI agents duritige FBIs investigationof
Dynamic Visions Agent Hansberry states that various physicians told FBitageat theyid
not sign certain documents, and that signatures on documents that the FBI provided to the
doctorswerenot their own.See, e.gHansberry Decl. § 40Dr. Schlosberg was interviewed
twice by FBI agents by telephone” and stated thaareforms“contained signatures that did

not belong to him and which he did not recogrijzePlaintiff relies on these statements as

14



evidence that the signatures on those documents were fargedStmt. 1 29(c), (i), (I).
Defendand’ objection to the use of this evidence is rmdseless,as Plaintiff claims. Pls
Replyat 6. Plaintiff offers no hearsay exception these statements might fall imgy.afe
classic hearsay, and accordingtpunt for nothing at the summary judgment stagéleklen
199 F.3d at 136%ee also United States v. Speqtrum,, ¢.F. Supp. 3d 81, 89 (D.D.C. 2014)
(noting “an FBI ageris account of his conversation with a witrieas an example of hearsay
that would normally not be considered at the samynudgmenstage in EEA suit).

Also hearsay is FBI agent Phéesdtatement about what other FBI agents told him
Octavie Bonganmad said about her and her fatheespective rolewithin, and control over,
Dynamic Visions.Phend Decl. 81126-28. While the Court aybe inclined to find that Ms.
Bonganis statements are ndrearsay admissions of a party opponent, Fed. R. Evid. 801(d)(2),
Plaintiff does not provide the Court with any hearsay exception applicable tatfm@ents of
the non-declarant FBI agentBlaintiff should providedeclarations from the actual agents who
claim to have heard these statemei@seEqual Employment Opportunity Comm’n v. Howard
Univ., 70 F. Supp. 3d 140, 148 (D.D.C. 2014) (refusing to consider at the summary judgment
stage notes that wetelassic hearsdybecauséthey contain[ed] the out-ofourt statements of
third parties and [were] offered to prove the truth of the matter they assettnoting that
“plaintiff should have deposed, or obtained declarations from, employees with knowWledge.

Because it will not consider this hearsay evidence at this tim&ate will hold
Plaintiff's Motion in abeyance with regard two sets of claims: (1) claintsased on invoices
submitted between January 2006 and June 2009 pursdarged plans of care and (2) claims
against Defendant Isaiah Bongam individualolding Plaintiffs Motion in abeyance is

appropriate because the partigapers suggest that Plaintiff may be able to matkleal

15



testimony ofthese physicians and otheéBlFagents Pl.’'s Respnse to Def$.Stmt, ECF No. 111-
1 at 7; Phend Decl. at %-28, and thabefendantssole response to that testimony may be
unsubstantiatedselfservingand conclusory refutation that would not warrant denying summary
judgmentsee Decl. of Isaiah Bongam, ECF No. 110aly 7(“*Dynamic Vision did not forge any
physicians signature$); id. at § 20“ There is no hand writing expert report to show that any
signatures contained in the plans of care are fofiged. aty 3 (“ did not have sole control over
[D]ynamic [V]isions accounts . . . | was not the only signatory on the ac¢purtscordingly,
as detailed in the accompanying Ordlee Court willallow Plaintiff an opportunity to
supplement the record witffidavitsfrom these physicianand agents.
B. Plaintiff’'s FCA Claims

Havingresolved Defendaritevidentiary objections, the Court now moves to the merits of
Plaintiff's FCA claims. The FCA creates liability for anyone whd) “knowingly presents, or
causes to bpresented, a false or fraudulent claim for payment or appidiédise claim¥), as
well as anyone who (Zknowingly makes, uses, or causes to be made or used, a false record or
statement materidb a false or fraudulent clain(“false records or stateents). 31 U.S.C. §
3729(a)(1)(A)B). Plaintiff moves for summary judgment on both types of FCA claims.

1. False Record or Statements

Plaintiff's argument in favor of summary judgment on‘false record or statemerst
claim can be quickly dispatchetlthistime. The only‘false statementdlaintiff points the Court
to are plans of care with forged physician signatures.s Rlot. at 9. As discussed above,
Plaintiff's claims offorgery are dependent orhearsaystatements from thirgarty physicians

regardingtheir signatures. The Court will not consider these statements for the purptsss of
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Motion unless the record is supplemented with affidavits from the physicians. Acdgrding
Plaintiff is not entitled to summary judgment on this clainthis time
2. False Claims

The Court will, however, grant-part Plaintiff's Motion with regard to itslaim under
Section 3729(a)(1)(A) for presenting “false claims.” The elementisi®tlaim are “[a]
defendant submitted@daim to the government, [b] thdaim was false, and [adhe defendant
knew theclaimwas false’ United States v. Toyobo C811 F. Supp. 2d 37, 45 (D.D.C. 2011)
(quotingUnited States ex rel. Harris v. Berng?l’5 F. Supp. 2d 1, 6 (D.D.C. 20D3)

a. Dynamic VisionsSubmitted Claim to the Government

No genuine dispute exists as whether Dynamic Visionssubmitted claims to the
Government The evidence clearly demonstratibsit Dynamic Visionssubmitted numerous
Medicaidclaims for payment tdHCF between January 2006 and June20BIl.’s Stmt.{ 29.
Defendants argue thBtaintiff cannot satisfy this elemen¢cause Dynamic Visiomsd not submit
claims directly to thdJnited Stateggovernment Defs. Stmt. § 25, buthis argument fails to
properlygrasp the scope of the FCAlhe FCAdefines"claim” to encompassany request or
demand . . . for money or property .whether or not the United States has title to the money or
property, that . . . is made to a contractor, grantee, or other recipient, if the mpneyesty iso
bespent or used on the Governnisriiehalf or to advance a Government program or interest, and
if the United States Government . . . provides or has provided any portion of the money ¢y proper
requested or demandéd31 U.S.C.8 3729b)(2). Defendats do not dispute th&Federal and
state governmentpintly fund Medicaid. Pl’s Stmt. | 2 (emphasis added) Accordingly,

“[ bJecause state Medicaid expenditures are, in part, reimbursed by the fpuleraiment,

‘Medicaid claims submitted to a states . . .'claims to the fedeal government under the FCA.
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Speqtrum47 F. Supp. 3d at 9@QuotingUnited States v. Rogai59 F. Supp. 2d 692, 717 (N.D.
lll. 2006), aff'd, 517 F.3d 449 (7th Cir. 2008)).

b. The Clains WereFalse

The nextelement Plaitiff must prove under &false claim¥ theory of liability is
falsity. There aretwo overarchingways Plaintiff may demonstrate falsityThe first isfactual
falsity: “[i]n the paradigmatic case, a claim is false becausevdlves an incorrect description
of goods or services provided or a request for reimbursement for goods or serviees ne
provided.” United States v. Sci. Applications 1hCorp., 626F.3d 1257, 126 (D.C. Cir. 2010)
(“SAIC) (quotingMikes v. Strau274 F.3d 687, 697 (2d Cir. 2001)).

Plaintiff briefly argues that it has demonstratdgit Dynamic Vision$ claims were
factualy false but the Court disagrees:irst, to the extenthat Plaintiff's argument is based on
forged signatures on plans of caPiintiff’s only evidence of forgery is hearsay and thus will not
be credited for the purposes of summary judgna¢rthis time, without supplementation of the
record with the sworn affidavits of tipdysicians Second, PlaintifargueghatDynamic Vision$
claims for reimbursementerefactually falsebecause the services for whiblynamic Visions
sought reimbursement were not duly authorized as required ubd€r Medicaid
Regulations.The Court disagreesith Plaintiff that thisrenders the claims factually false. Far
from falling within the“paradigmatic” case of falsitgs Plaintiff claimsthe fact that the services
for which Dynamic Visions sought reimbursementvere rot rendered pursuant to proper
authorization in a signed plan of cateesnot render the claimfactually “false’ SeeUnited
States v. Kellogg Brown & Root Servs., Ji800 F. Supp. 2d 143, 155 (D.D.C. 20{gjecting the

governmens “somewhat surpsing[ ]’ argument that defendastclaims were factually false
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simply because they sought reimbursementtmsts that [defendant] knew were not alloived
Instead, as discussed below, these claims are actionable under a differgntftfadsity.

The second way a claim may be false is if it falsely certifies compliance witlphcadyte
statuteregulationor contract False certifications can be either express or implgEESAIC 626
F.3dat 1266. Here, Plaintiff argues thddynamic Visionsimpliedly certifiedcompliance with
D.C. Medicaid Regulations whénsubmitted claims for reimbursement telOF. “[ T]o establish
the existence of dalse or fraudulentclaim on the basis of implied certificatirRlaintiff must
show not only thaDynamic Visionswithheld information in a misleading way regardiig
noncompliancevith the regulationsbut also that that noncompliance would have been material
to the DHCFs decision to paypynamic Visions claims. SAIC 626 F.3dat 1269; Universal
Health Servs., Inc. v. United Statek36 S. Ct. 1989, 20602 (2016) Plaintiff has made that
showing here.

First, the undisputed evidence shows thghamic Visionswithheld information abouts
regulatory violations. As explained above, D.C. Medicaid Regulations require pejvigezpare
and maintain written plans of care for each patient, whake beerapprovedby the patieris
physician or othequalified health care worker. Plaintiff ha@monstrated, and Defendants have
not meaningfully rebutd, that Dynamic Visions did nebmply with these regulatiorfs.Pl.’s

Stmt. 1 29. Numerous invoices were submitteDHCF between January 2006 and June 2009

" Defendants do provide the Declaration of Mr. Bongam which states, without eiquiaorat
supporting documentation, thRynamic Visions'maintained a policy and procedure manual
that was compliant with DCHF regulatidrend “followed the policy angrocedures stated in

the manual. Defs! Stmt.at 1. But this does not create a genuine issue of material fact. The
factthat Dynamic Vision$establisheda manual that it believed complied with D.C. Medicaid
Regulations does not rebut Plaingftiocumentary evidence that plainly shows that Dynamic
Visions, whether it adhered to that manual or not, in fact violated those regulations.
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for services that wettgeyond the scope of existing, signed and authorized plans oheargned

by Dynamic Vision$ The Court notes that the Hansberry Declaration makes refereegerto
more claims for unauthorized services that wesebmitted outsidef this time period, but the
Court will enter judgment only on those claims submitted inth@éeJanuary 2006 to June 2009
period alleged in the Complaint.

Moreover, this is not a case wh&gnamic Visionsvasmerely silent abouts compliance
or lack thereofwith theseregulations.Here,Dynamic Visions silence was misleading becauise
had previouslyaffirmatively represented tthe D.C. Department of Healthn a written contract,
that it would “be in full compliancé with these regulations;submit invoices for payment
according to the Departméstrequirements, and maintain all required recordsProvider
Agreement at 14, 16.

Second, Plaintiff has also made a sufficimd unrebutted showing tHaynamic Visions
noncompliance, had it been knownD&ICF, would have been material RHCFs decision to
pay Dynamic Vision$ claims. “[A] misrepresentation about compliance with a statutory,
regulatory, or contractual requirement must be material to the Goversrpagtnent decision in
order to be actionable under the False Claims Adniversal Health Servs136 S. Ctat 2002.
‘“[W]lhen evaluating materiality under thealse Claims Act, the Governméntdecision to
expressly identify a provision as a condition of payment is relevant, but not adidalhy
dispositive” Id. at 2003 The Governmehs practice of paying or not paying ictes when it

knows that the particular provisidras been violatersd also probativeld.

8 This includes each of the flaws Plaintifisargued exist in Dynamic Visiohpatient files
(unsigned or nomxistent plans of care, plans of care sigtuedfarbefore or after service dates,
duplicate claims, and services not authorizgexisting plas of care), with the exception of
plans of care with forged signatures.

20



Plaintiff offers atleast three forms of evidence that compliance with the plan of care
requirements was material tdHGF s decision to papynamic Visions claims. First, the D.C.
Medicaid Regulationshemselvesstate thatreimbursement will only be made féauthorized
services. Pl.s Ex. 2 aB 5009.4.The requirement that services‘la@thorized in turnrefers to
the existence of a plan of care signed by a physicranther qualified health care worker
Schlosberg Decl. at { 10. As Plaintiff explains, and the Court finds emineatypnable,
authorization in the form of a signethn of care is a requirement for reimbursement because it is
the only wayD.C. Medicaid can knowhat the services for which it is paying have been determined
to be medically necessary. 'BIMot. at 2. Second Dynamic Visions contract with the D.C.
Medicaid Programstates thapayment can be withhelfi]f the Department determines that a
provider has failed to comply with the applicable Federal or District law or’ ruRrovider
Agreement at7. Finally, Plaintiff provides the declarationtbé Medicaid Director of the District
of Columbia Medicaid Prograriat stags thatDHCF does natin fact,reimburse providers for
services provided where there is no plan of care, where the plan tlasaneteensigned by a
physician or advanced practice nurse, where the plan of care hasgrezhbut only after services
had beemrendered, or where a signed plan of care exists but the services billed excesapthe
of that plan.Schlosberg Decl. at 11 43.

Defendants do not dispute any of this evidence of materiality, nor do they argue & eve
conclusory manner that the regulatory violations at issue would not have beenl toedi@rs
decision to pay. The Court accordingly finds that no dispute of material fats exih regard to

the falsity of Defendantglaims based on an implied certification theory.
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c. Dynamic Visions Knew the Clais\ereFalse

Finally, Plaintiff also must prove that Defendaikhew their claims were fals&he FCA
only prohibits“knowingly” submitting false claims, a term it definas eitherhaving ‘actual
knowledge of thanformation; acting “in deliberate ignorance of the truth or falsity of the
information; or acting“in reckless disregard of the truthfalsity of the informatiori. 31 U.S.C.
83729(a)(1)(A)(b)(1). “Establishing knowledge . . . on the basis of iegbtertification requires
the plaintiff to prove that the defendant knows (1) that it violated a contrdotuadgulatory]
obligation, and (2) that its compliance with that obligation was material to therrgoent's
decision to pay. SAIC 626 F.3dat 1271. Plaintiff has made this showing with respect to
Defendant Dynamic Visions.

First, the evidence demonstratimt Dynamic Visions acted with at least‘r@ckless
disregard” for the truth regardingts submission ofclaims in violation of D.C. Medaid
Regulations.False claimsvere rampantncluding thousands of invoices for services woehrly
half of one milliondollars overan approximatelyhreeyearperiodfrom 2006 to 2009PI.’s Stmt.
at 1 29.When the DHCFOPI, FBI and HHSOIG conducted a post payment reviewlod records
of twentyfive recipients of Dynamic Visionsservices,all twentyfive were found to have
containednsufficient documentation to support Dynamic Visiotlaims HansberryDecl. at {1
7-9. And these violadbnswould not have beedifficult to identify. Even a cursory review of the
companys files would have revealed most of these problems, such as files with absolutely no
authorizations from doctors for the care being rende®el, e.qg.Pl.s Stmt. § 2%K), or plans of
care with blank signature blocks, Ex. 3b, ECF-I0& 2. Nor is this a case where knowledge of
these violations might have been diffuse: from the record, it appears that Dyisions is a

very small operation. The only employee identified other than DefendantBosd@s daughter,
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OctavieBongam. Provider Agreement at 20. The record shows, #agn if they lackedctual
knowledge Dynamic Visions employeesgnoredsignsof trouble. Dynamic Visions appears to
have had in placguality controlmechanismshat included calling the recipients of their services.
SeeHansberry Decl. at 11 24 n.8, 26 n.11, 50 n.16, 54 n. 24, 72 WriZbyet when Dynamic
Visions was unable to make any contaith a recipient, eveafter upwards ofifteenattempts to
do so, it simply continued to submit claims to D.C. Medicddl. Disregarding these red flags
furthershowsthat Dynamic Visions acted with reckless disregard for the truth.

Second, the evidenceassosufficient to show that Dynamic Visions knew, or was at least
reckless in not knowing, thahese violations were material RHCF s willingness to pay its
Medicaid claims In late 2003,Octavie Bongam, then thdministrator of Dynamic Visions,
affirmatively acknowledged in a written agreemémtDynamic Visionswvas requiredo comply
with D.C. MedicaidRegulationsandsubmit its invoices according to those regulations, and that
failure to do so could lead to the withholding of paymemrtovider Agreerant atl4, 1617. As
already explained, those D.C. MedicaiddRlationsjn turn, plainly require plans of care be in
place authorizing service, a point reaffirmed by the undispategdments othe D.C. Medicaid
Director thatDHCF does noteimburse preiders for services without such authorizatid?l.’s
Ex. 2 at 8§ 500@t seq Schlosberg Decl. at 7 13-18.

Moreover, Dynamic Visionsdemonstrated its knowledge of the materiality tlése
requirementshroughits own conduct Dynamic Visions prepared “policy and procedure
manual” for its employees to make sure that they billed for services in compliancéduith
Medicaid Regulations, Defs.Stmt. 1, anddeveloped quality control procedurés ensure

compliance Hansberry Decl. at 1 24 n.8, 26 n.11, 50 n.16, 54 n. 24, 72 melagly, in at least
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one instanceyhena planof carewas found to benissinga signaturgan“urgent memowassent
to the physiciarrequesting authorization. Ex. 8e, ECF No. 103-12.

In response to this showinBefendants offeno evidencethat would create a genuine
dispute as to the knowing naturetbfs conduct Accordingly, the Court finds that Plaintiff is
entitled to summary judgment on fedseimplied certification claim against Defendant Dynamic
Visions ®
C. Defendantisaiah Bongam andPiercing the Corporate Veil

Plaintiff seeks to holdefendant IsaialBongamindividually liable for submitting these
false claimsas well, either on the theory that he himself violated the FCA, or that Dynarnuood/is
was merely Bongarts “alteregd and therefore the Court should piertsecorporate veil. The
Court will hold Plaintiffs Motion in abeyance with regard to these matters pending Plaintiff
submission of the supplemental affidavits discussed above.

IV. CONCLUSION

For the reasons discussed above, the Court shall GRANTART Plaintiff's [103]

Motion for Summary Judgment. Specifically, the CE&IRANTS Plaintiff's Motion with respect

to Plaintiff's “false claims” claim under an implied certificationahgagainst Defendant Dynamic

% Specifically, the Court grants summary judgment against Dynamic Visitimsegard to the

false claimsubmitted between January 2006 and June d668ciated witiMedicaid recipients:
9667, 6415, 9805, 2853, 5899, 3146, 5592, 4070, 6512, 2297, 3442, 1464, 5215, 3097, 4956,
5315, 9608.SeePl.’s Stmt. af] 29. The Courdlsogrants summary judgment asthe false
claimsfrom this period associated with Medicaid recipient 1ftlthe extent they relate the
complete absence of any plan of cala.at] 29(c). However, absergupplemental affidavits

from the physicians whosegsiatures were allegedly forgdee Court does natt this timegrant
summary judgmenwith regardto claims associatewith recipients 9770 or 4435, or with regard
to the subset of claimessociated withecipient 1714 that are related to forged plans of dale.

at1129(c), (), ().
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Visions® As to claims based on forgeghysician signatureand claims against Defendant
Bongam individually,the Court will hold Plaintiff's Motion in abeyance to allow Plaintiff an
opportunity to file supplementaffidavits.
An appropriate Order accompanies this Memorandum Opinion.
Is]

COLLEEN KOLLAR-KOTELLY
United States District Judge

10 The Court grants sumamy judgment only as to liability, and walsohold in abeyance a
determination of the particular amount of damadesintiff’'s explanation of its damages are
insufficient for the Court to be able to discern which damages relate gofekged plan®f
careandthe judgmenshould not include any damages from claims outside of the January 2006
to June 2009 period. Moreover, Plaintiff does not address in its Motion for Summary Judgment
its request for trebland othedamages.SeeCompl. at 8.
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