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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA
Plaintiff,

V. Civil Action No. 11-695 (CKK)

DYNAMIC VISIONS, INC. andISAIAH
BONGAM,
Defendang.

MEMORANDUM OPINION
(April 24, 2017)

This is aFalse Claims Act (“FCA™suit brought byPlaintiff United States of America
againsthome health care providBlynamic Visions, Inc. and itsoleowner and president, Isaiah
Bongam(collectively “Defendants”). In its Complaint, Plaintiff allegédat between January
2006 and June 2009 Defendants submitted false or frauduolamhs to Medicaid for
reimbursement for home health care servic8gecifically, Plaintiff claimedhat many ofthe
patient filesassociated with the claims made by the Defend#idtaot contairfplans of care’as
requiredunder applicablesgulationsor contained plans of catieat were not signed Iphysiciars
or otherqualified health care workgrdid not authorizeall of the services that weractually
rendered, or containedrgedor untimely signatures. On December 6, 2016, the Court granted
Plaintiff's Motion for Summary Judgment. Now pending before the Court is Defeisiaah
Bongam’s [123] Motion to Set Asidthat Order Upon consideration of the pleadintshe

relevant legal authorities, and the record as a whole, the Court DENIES Defsiaiidn.

! The Court’s consideration has focused on the following documents andttaehments
and/or exhibitsDef.s Mot. for Court to Set Aside Summary Judgment, ECF No.(128f.'s
Mot.”); Pl.’s Oppn to Mot. to Set Aside Summary Judgment, ECF No. B5’'s Oppn™); and
Resp. to the United States of Amersc®bjection to My Mot. to Set Aside, ECF No. 129
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|. BACKGROUND

The Courthasalready set forth the factual background and procedural history of this case
in its October 24, 201&nd December 6, 20Memorandum Opinios, whichareincorporatedy
referenceand made a part of this Memorandum Opiraoil Order.See generally United States
v. Dynamic Visions, IncNo. CV 11695 (CKK), 2016 WL6208349 (D.D.C. Oct. 24, 2016);
United States v. Dynamic Visionacl No. CV 11695 (CKK), 2016 WL 7115946 (D.D.C. Dec.
6, 2016) In those Memorandum Opinisrand associated Ordetise Courtheld that Defendant
Dynamic Visions was liable under the FCA for submitting false Medicaid clsontise D.C.
Department of Health Care Finan¢®HCF’). The Court found thdynamic Visions claims
impliedly certified compliance with D.C. Medicaid regulatidhat requirechome health care
services be rendered pursuant to sighgldns of caré. The Courtadditionallyfound thatthe
services for which Defendasttad billedDHCF were not, in fact, rendered pursuarguoh plans
of care. In its December 6, 2018emorandum Opiniorand Order the Courtalso pierced
Defendant Dynamic Visiongorporate veiko hold Defendant Bonganndividually liable. On
January 3, 2017, Defendant Bongam filed the pending Motion to Set Aside thes@ma¥mber
6, 2016 Order. That motion has been fully briefed and is ripe for resolution.

1. LEGAL STANDARD

Defendant does not state a legalhauity under which his motion is broughPlaintiff
suggests, and the Court finds reasonable, that Defendant’s mdigstdenstrued aa motion to
reconsidebrought pursuant to Federal Rules of Civil Proce@&4i@®) or 60(b). The Court herein

sets brth the legal standards for motions brought under those Federal Rhge€ourt notes that

(“Def.’s Reply”). In an exercise of its discretion, the Court finds that holding oral argument in
this action would not be of assistance in rendering a deciSieelLCvR 7(f).
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regardles®f the authority for reconsideration, Defendant has not made an adequate sioowing
warrant the Court setting aside December 6, 2016 Order.

Fedeal Rule54(b)provides thatany order . . that adjudicates fewer than all the claims
or the rights and liabilities of fewer than all the partiesmay be revised at any time before the
entry of a judgment adjudicating #fle claims and all the partiesghts and liabilities. Fed. R.

Civ. P. 54b). A motion to reconsider brought undeule 54(b)may be grantedas justice
requires. Singh v. George Washington UnB83 F. Supp. 2d 99, 101 (D.D.C.
2005) (quotingCobell v. Norton224 F.R.D. 266, 272 (D.D.Q004). Considerations a court may
take into account under this standard include whether the“gatently misunderstood a party,
made a decision beyond the adversarial issues presented to the court, made an #girigrto fa
consider controlling decisions or data, or whether a controlling or significant chammgeamvtor

facts has occurred since the submission of the issue to the Gaat. (quotingCobell, 224
F.R.D. at 272 The party moving the court to reconsider its decision carries the burden of proving
that some harm would accompany a denial of the motion to reconSilemrder for justice to
require reconsideration, logically, it mus¢ the case that, some sort imfustice will result if
reconsideration is refused.hat is, thenovant must demonstrate that some harm, legal or at least
tangible, would flow from a denial of reconsideratiorCobell v. Norton 355 F.Supp.2d 531,

540 (D.D.C. 2005).

Pursuant td~ederalRule 60(b) a district court is permitted to “relieve a party or its legal
representative from a final judgment, order, or proceeding” on one ohsgirerated grounds,
including, for examplé/mistake, inadvertencsurprise, or excusable negle¢héwly discovered
evidence that, with reasonable diligence, could not have been discovered in timeet@mna

new trial under Rule 59(b),*fraud (whethe previously called intrinsic or extrinsic),



misrepresentation, or misconduct by an opposing partydror other reason that justifies reliéf
Fed. R. Civ. P. 60(1§))-(6). The party seeking relief under Rule 60(b) bears the burden of showing
that heor she igntitled to the reliefNorris v. Salazar277 F.R.D. 22, 25 (D.D.C. 2011), and “the
decision to grant or deny a ri88(b) motionis committed to the discretion of the District Court,”
Kareem v. FDIC811 F. Supp. 2d 279, 282 (D.D.C. 2011)dtyg United Mine Workers of Am.
1974 Pension v. Pittston C&84 F.2d 469, 476 (D.C. Cir. 1993)).
[11. DISCUSSION

Reconsideration is not warranted unééher of these standards. The Court begins by
noting that Defendant’s Motion and Replymostly consst of conclusory pronouncements
including among other thingshatsetting aside the Court@rderis necessary in the interests of
“‘justice,” that Plaintiff has “misled” the Coudnd “fabricated” facts that certain important
evidences beingoverlookedandthat the Court has committetfldw[s].” See, e.gDef.’s Mot.
at 2-3; Def.’sReply at 4.Although te Court has striven #xplainbelowwhy each of the distinct
arguments Defendant raisés notwarrant the Court reconsidering or settasgde its December
6, 2016 Orderto the extentertainassertion®f Defendant’sare not specifically addressed below,
it is sufficient to ay that they lackd any explanationevidentiary basisor legal support,or that
they were not raised previously and accordingly will not be entertainechatian to reconsider.
SeeScheduling and Procedures Order, ECF No. 35 at 4 (“arguments which should have been
previously raised, but are being raised for the first time” in a motion to releonsill not be
entertained)Aygen v. D.G.311 F.R.D. 1, 3 (D.D.C. 2015) (“Courts shoulény motions for
reconsideratiomvhen it appears that ‘the losing party is using the motion as an instrumemtality f
arguing. . . new arguments that could have been raised prior to final judginégtioting

Lightfoot v. D.C, 355 F. Supp. 2d 414, 421 (D.D.C. 2005)).



Defendant Bongam states at théset of his MtionthatDefendant Dynamic Visions was
represented by Attorney Judge Iweanoge and I tithve an Attorney because | had no money at
the time since we were no longer being paidgf.’s Mot. at 1. Defendant argues tHgfhe fact
that | had no Attorney does take away my right to defend mysklf. To the extent Defendant
intends this to be an argument in support of reconsideration, it is meritless bedagsapty
wrong: until apparently very recentlypefendant wasepresated in this matter by Attorneg.
Jude IweanogeSeeEntry of Appearance, ECF No. 30.

Next, in an apparent attempt to challenge the Csukecision to pierce Dynamic Visidns
corporate vejlDefendant nowtatedor the first time thatthe last General Assembly of December
31st, 2008 discharged me of my activities or rather | was given the quitus andtherk daopy
of the minutes. Def.’s Mot. at 1. This argumentassounavailing. First, even if theSeninutes
undermined the Coud decisionto the piercehe corporate veil, Defendant provides no reason
why they were not provided during discovery or at least during the summarygatgnrefing
stage or why the Courshouldneverthelesgonsider thermow. Regardlesseven if the Court
were to consider these minutes, they simply do not supefendant assertion.At most, he
minutes—which are not a model of claritysuggesthat a motion to discharge Defendant was
“table[d]” ECF No. 123 at 7. The minutes do not state, or even suggest, that Deéteodatral
and dominant role in Dynamic Visions ceased in 2008. To the contrary, as discussed inttee Cour
December 6, 2016 Memorandum Opinitimeevidenceshowsthat in factDefendantmaintained
this role throughoutthe relevant time period. The minutes themselves in fact lend even more
support to this conclusion, as they state that the compzamyy doublingts enrollment from 460

to 900 patients in a single ewas solely becausé[Bongam] did it so well'. Id. at 6.



Theremainder othe arguments ibefendant’sMotion and Replyaddress the merits of
the Court’'sconclusionthat Defendant Dynamic Visions submittéalse Medicaid claims to
DHCF. Defendanérgues, for various patiesspecific reasons, théte claimswere notactually
improper,mostlyrelying onvoluminous medical recordsatDefendant has now submitted. This
ploy fails for a number of reasons. At the threshold, these arguments fail because tlieuddurt
that DefendantDynamic Visions not DefendantBongam submitted false claims to DHCF.
Dynamic Visions does not appear to have joined this mosieeDefendant Dynamic Visions’
Consent Motion for Enlargement of Time to Respond, ECF No. 126 at 1 n.1 (stating “Defendant
Bongam now represents himself”); Defendant Bongam’s Motion for Extensibimef ECF No.
127 at 1 (referring tohe pending motion as “my motion to set aside”), Befendant Bogam
may not litigate on the comparsybehalf. SeeFed. R. Civ. P. 17(a)(1) (“an action must be
prosecuted in the name of the real party in interest.”).

In the interesbf completenesdjowever,the Court notes thatven if it were to consider
the arguments Defendant Bongam makes in this redpefendant’s Motion would still be denied
for manyreasons.First, Plaintiff states ints Oppositionthat Defendantnever provided any of
the documentattached to hisMotion or the arguments theréiduring discovery.Pl.’s Opp’n at
12. This aloneis fatal to Defendant’s Motion. As the Court has discussed in its previous
MemorandunmOpinions and Ordershe Defendants in this casmntinuouslyrefused to provide
Plaintiff discoveryabout their defeses despite beingepeatedlyordered by the Court to do,so
and were eventually held in contempt of couth the Court’'s Order holding Defendants in
contemptjt stated that it hadrépeatedly explained thBtefendants must identify witkpecificity
theregulations and procedures on which they keily in support of their defense, and gpecific

pages within the patient files on which they Wi relying.” Order,ECF No. 94at 34 (emphasis



in original). Defendantslid notdo so,and accordingly # Courtordered that Defendants are
precluded from introducing or relying upon in their response to Plaintiff's motiorufomsry
judgment or at trial any and all documents not specifically identified heretafrelevant to
Defendants’ defenses to thkegations in the Complaifit.ld. at 4. Defendantmay not now seek
to set aside the Court’s grant of summary judgment in Plaintiff's favor byyfinatging forward
suchdocuments. For this reason alone, Defendant’s Motion fails.

Yet another problerwith Defendant’s Motion is thahe argumentshereinwerealready
raisedand rejected by the Couwat the summary judgment stageor examplePefendant argues
that Dynamic Visiongannot be held liable for submittiriglse claims associated with cerntai
Medicaid recipient numbetsecausehose numberg/ere not on a list ofecipientsproduced by
the gowernment earlier in this casd®ef.’s Mot. at 1.Defendants already raised this argument
their summaryjudgment briefing. SeeOpp’n to Pl.’s Supp.Memo, ECF No. 116 at-B. The
Courtconsidered this issumrefullyandspecifically odered the government to providdditional
briefing onit. 11/22/2016 Min. OrderThe Courtnoted n its December 6, 201demorandum
Opinionthat Plaintiffhad explaned that “[a] typographical error regarding the Medicaid recipient
numbers listed on the chart submitted with the complaint in this case was disadwengdthe
preparation of Plaintiff’'s motion for summary judgment, and fixed before thg of thatmotion,
causing certain recipients’ Medicaid numbers to be different in the two filil§SF No. 120 at
9. The Courtoncludedhat “[t]his typographical error ha[d] no effect on the appropriateness of
summary judgment” becausf]egardless of the Medicaid recipient numbers, Defendants have
long known the names associated with the claims at issue in this case, anddhagedss to the
same records as Plaintiff. Defendants did not raise these typograplocadering the course of

this case and only opportunistically seek to do so now as a last ditch effort to avoid gummar



judgment where it is clearly warrantedli. Defendant offers no reason why the Court should
now charge its conclusion on this issu&eeCapitol Sprinkler Inspection, Inc. v. Guest Servs.,
Inc.,, 630 F.3d 217, 227 (D.C. Cir. 201@ffirming denial of motion to reconsider where party
“raised no arguments for reconsideration the court hadlresdy rejected”).

Similarly, to the extenDeferdantinsinuates in his Motion thaertainplans of carat issue
were “signed,” tike Courtalsoalready considered this issakethe summary judgment stage. The
Court found thathere was no genuine issue of matefiaak as toPlaintiff’'s claim that the few
signatureshatdid exist on plans of cakgere forged.ld. at 7. Plaintiff presented sworn affidavits
from each relevant physician attesting that their signatbesl beerforged, and Defendants
presented no evidence to dispute this other than stemitated, sel§erving, and conclusory
denials. Id. Again, Defendant offers no reason why the Court shahlgrge its conclusion on
this issue SeeState of N.Y. v. United Stat&80 F. Supp. 37, 38 (D.D.C. 1995) (holding that
“motion to reconsideis not simply an opportunity to reargue facts and theories upon which a court
has already ruled.”).

Finally, the Courtbriefly notesthat thearguments irbefendant’sReply—in addition to
suffering from the problems discussed abevarealsoimproperfor theadditional reasothatthey
wereraisedfor the first timein reply. “[I]t is a well-settled prudential doctrine that courts generally
will not entertain new arguments first raised in a reply bri€geAleutian Pribilof Islands Asg|,

Inc. v. Kempthrne, 537 F. Supp. 2d 1, 12 n.5 (D.D.C. 2008kespite the impropriety of raising
new arguments in reply, the Court would have considered ordelangfiff to file a susreply to
addresshese issues if it believede arguments iRlaintiff's Replyhad any merit The Court has

reviewed those arguments and, for all of the reasons discussed above, thelyade morit



V. CONCLUSION
For the foregoing reasons, the Court concludes that Defendant Bongam hasdamgis
meritorious reason for th€ourt to reconsideor set asidés December 6, 2016 Ordender any
potentially relevantegal authority Accordingly, the Court will DENY Defendant’s [123] Motion
to Set Asidesummary Judgment. The Court notes that summary judgment has only been granted
as to liability—the Court has not yet entered a final judgment. The next step is to ascertain the
precise amoundf the judgment the Court will enter against Defendants, which requires further
briefing. An appropriate Order accompanies this Memorandum Opinion.
/sl

COLLEEN KOLLAR-KOTELLY
United States District Judge




