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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

UNITED STATES OF AMERICA,
Plaintiff,

V. Civil Action No. 11-695 (CKK)

DYNAMIC VISIONS INC., et al,

Defendants

MEMORANDUM OPINION
(January 23, 2015)

The United States filed suit against DefemdaDynamic Visions Inc. and Isaiah M.
Bongam (“Defendants”) on April 7, 2011, for trelolemages, actual damages, civil penalties and
other relief pursuant to thealse Claims Act, as amended, 31 U.S.C. 88 3729-3733. Following
several Orders to Compel D@eery, Plaintiff filed the Motionfor Attorney’s Fees presently
before the Court. After coitering the parties’ briefS,the accompanying exhibits, and the
applicable authorities, the Court shall GRANRIiRtiff's Motion for Attorney’s Fees pursuant to
Federal Rule of Civil Procedure 37(a)(5)(A) and (b)(2)(C).

l. BACKGROUND

Plaintiff seeks an award of attorney’s fefes Plaintiff's counsel's efforts to obtain

discovery that Defendants havepeatedly failed to provide in sponse to orders of the Court

compelling discovery. The facts below detail Riéi's efforts to obtan financial and factual

! Plaintiff's Motion for Attorney’s Feeg“Pl.’s Mot.”), ECF No. [69]; Defendants’
Opposition to Plaintiff's Motion for Attorney’'$~ees (“Defs.” Opp’n”), ECF No. [74]; and
Plaintiff's Reply to Opposition té/lotion for Attorney’s Fees Pl.’s Reply”), ECF No. [77].

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2011cv00695/147548/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2011cv00695/147548/80/
http://dockets.justia.com/

discovery from Defendants and Deflants’ repeated failure faroperly respond télaintiff's
discovery requests or the Cosrtirders compelling discovery.

A. Financial Discovery

On April 26, 2011, Plaintiff filed a Motiorior Prejudgment Writ of Garnishment and
Attachment seeking to preseriefendants’ financial assetstexf Plaintiff became concerned
that Defendants were conductingusual financial activity byuhneling large amounts of money
between various account§eeECF No. [6]. The Court grardePlaintiff’'s Motion and on July
26, 2011, Plaintiff served a copy of Plaintiff'sténrogatories and Requests for Production of
Documents in Aid of Prejudgment Enforcerhemn Defendants, seily the location and
disposition of all of Defendantéinancial assets and all documergtated to those dispositions.
SeeECF No. [17]. Defendants failed to timelyspwnd to the Interrogatories and Request for
Production of DocumentsSeeMotion to CompelECF No. [19], Ex. 2. Platiff sent a letter to
Defendants to attempt to resolve thisitter, but Defendants did not responSeeMotion to
Compel. Accordingly, Plaintiff filed a Motion to CompelSee id Defendants failed to respond
to the Motion to Compel and the Court geththe Motion as conceded on March 8, 20%2e
Order (Mar. 8, 2012ECF No. [22].

The Court held an InitlaScheduling Conference on February 20, 2013, at which it
ordered Defendants to respondR&@intiff's still outstanding faancial discovery requests by
April 19, 2013.SeeScheduling and Procedures OrdeelfF 20, 2013), ECF No. [35], at 6.
Defendants did not respond by ipl9, 2013, asordered. SeeNotice Regarding Defendants’
Failure to Produce Court-Ordered Discovery, EGFE M1], at 3. Plaintf contacted counsel for
Defendants several times at the end of April in unsuccessful attempts to obtain the financial

discovery Defendants had beeawourt-ordered to provideSee ECF Nos. [46-3]; [46-4].



Throughout May 2013, Plaintiff attempted tesast Defendants in ddohing the financial
information requested, but Defendants failed tvpte the information and authorization forms
necessary for Plaintiff to assist DefendarBeeECF No. [46-5].

On June 12, 2013, this Court held a teleph@onference to address Defendants’ non-
compliance. See ECF No. [46-6]. During the telephianconference, the Court ordered
Defendants to fully and completely respond to the financial interrogatory reqiebsas.13-14.
24-25, 30;see alsdrder (June 13, 2013), ECF No. [42]. On July 8, 2014, Defendants provided
Plaintiff with their responses the financial discovery requestSeeECF No. [46-7]. However,
Defendants’ responses were grossly incommet® did not provide the information ordered by
the Court in the June 2B81elephonic conferenceésee id.

B. Factual Discovery

Plaintiff served Defendants with its FirStet of Discovery Requests seeking factual
discovery on March 22, 2013SeeECF No. [46-8]. Defendantsdlinot respond to Plaintiff's
discovery request by April 24, 201the response date pursuantthe Federal Rules of Civil
Procedure, nor did Defendantspend to Plaintiff’'s email inquiryegarding the status of the
factual discovery on May 23, 2013SeeECF No. [46-5]. At tk June 12, 2013, telephone
conference, the Court ordered Defendants ly fiespond to Plaintif§§ discovery requests by
July 26, 2013. Order (June 13, 2013), ECF No. [42pn July 26, 2013, Defendants provided
responses to Plaintiff's factudiscovery requests; howevergthwere grossly incompleteSee
ECF no. [46-9].

C. Motion for Sanctionsand Further Discovery Orders

2 At the June 2013 telephone conference, Badats claimed they never received the fact
discovery requests from the United States. EOF[46-6], at 16-22. Athe Court’s request, a
copy of the discovery requests neeemailed by Plaintiff and reised by Defendants during the
telephone conferencdd. at 25-29.



On November 13, 2013, Plaintiff moved far second time for sanctions, including
attorney’s fees, for Defendanfslilure to provide discoverySeeECF No. [46]. The Court held
a Status Hearing on November 22, 2013, and oddeefendants to fully respond to Plaintiff's
financial and factual discovery requebis February 15, 2014. Minute Order (Nov. 22, 2013).
The Court held Plaintiff's &ond Motion for Sanctions in eygance pending the completion of
discovery. Id.

Over the next several months, Defendanssldsed several bank accounts that had not
previously been disclosed, anairtiff discovered several more that had not been discldSed.
Notice of Letter to Counsel for DefendantSCF No. [51-1]; Noticeof Defendants’ Non-
Compliance with Court Order, BECNo. [68]. Defendants alsmwatinued to provide incomplete
responses to Plaintiff's discovery requestSee ECF No. [51-1] On February 24, 2014,
Magistrate Judge Alan Kay metith the parties regarding ouastding discovery issues and
issued a Minute Order requiringaitiff's counsel to provide Oendants with a description of
outstanding discovery requests arduests that required supplarted answers. Minute Order
(Feb. 24, 2014). Magistrataudge Kay ordered Defendants ‘forovide complete responses
within two weeks after reqat of that document.”ld. Plaintiff's counselprovided Defendants
with a letter describingall outstanding disavery on March 7, 2014,ee ECF No. [51-1];
however, Defendants again failéd provide all requested stiovery by the deadline set by
Magistrate Judge Kay.

On April 16, 2014, this Court held anoth&tatus Hearing atvhich Defendants’
noncompliance with Plaintiff's discovery reegts and the Court’s discovery orders was
discussed at length. Followirige hearing, the Court orderedati[a]ll outstanding discovery

shall be provided to Plaifitiby no later than My 16, 2014.” Order (Apr16, 2014), ECF No.



[52]. On May 29, 2014, the Court held another (&dtilearing at which the Court discussed in
great detail Defendants’ continued noncompliance with the Court’s discovery orders. Minute
Order (May 29, 2014). During thes&ring, the Court ordered Plafhto file with the Court by
June 23, 2014, “a proposed discovery order settirighe discovery Defelant[s] must produce
pursuant to the Court’s findingkuring the status hearingld. The Court ordered, however, that
Defendants should “immediately dia collecting the informatiordentified by tle Court during
the status hearing.ld. On July 2, 2014, the Court issuedintiff's proposed discovery order
and ordered Defendants to produall outstanding discovely August 1, 2014. Order (July 2,
2014), ECF No. [62].

Defendants’ discovery responses providedPlaintiff on August 1, 2014, were again
incomplete. SeeNotice of Defendants’ Non-Compliancettvithe Court Order, ECF No. [68];
Minute Order (Oct. 3, 2014). At a Statugdiing on October 3, 2014, the Court found that
“Defendants have still not fully complied withelCourt’s orders regarding discovery.” Minute
Order (Oct. 3, 2014). The Court ordered all disry to be completed by January 23, 2015, and
set a schedule for Plaintiff to file its Motionrféttorney’s Fees as a discovery sanction and for
Defendants to respond ®aintiff's Motion. Id. Plaintiff's Motion for Attorney’s Fees is now
fully briefed and ripe for review.

. DISCUSSION

Pursuant to Federal Rule of Civil Remlure 37, a Court “must” grant “reasonable
expenses incurred” by a party if the opposing ptatig to obey an order to provide or permit
discovery. Specifically, Federal Rule of Cirocedure 37(b)(2)(C) provides that, if a party

fails to obey an order to provide or permit disagyéthe court must order the disobedient party



. . . to pay the reasonable erpes, including attorney’s feesaused by the failure, unless the
failure was substantially justified or other circstamces make an award of expenses unjust.”

The Court finds that it is eminently appropeiado award Plaintiff reasonable expenses
incurred pursuant to Federal Rule of Civil 8&dure 37(b)(2)(C). As discussed at length above,
this Court and Magistrate Judge Kay hawsued approximately eight orders requiring
Defendants to provide discovergnd Defendants have largely &l to provide the requested
discovery. SeeFed. R. Civ. P 37(a)(4) (“[A]n evasive amcomplete disclosure, answer, or
response must be treated as ilufa to disclose, answer, ors@ond.”). Defendants attempt to
argue in their response to Plaifd present Motion for Attorney’'s-ees that they have neither
failed to comply with the Court’s discovergrders nor knowinglywithheld discoverable
information. Defs.” Opp’n at 3-4. However, {2adants’ representationsgarding their reasons
for not providing the reqted discovery are not accurate amd, in fact, contradicted by the
Court’'s orders themselves ariy the Court’s findings during seral status conferences.
Accordingly, the Court finds #t Defendants’ failure to compwith the Court’s discovery
orders was not substantially justified, and thataard of fees is not urgty particularly in light
of Defendants’ repeated noncoliapce with the Court’s orders.

The Court also notes that an award of ratg’s fees may alsbe appropriate under
Federal Rule of Civil Procedure 37(a)(5)(Ayhich provides that if a motion to compel a
discovery response is granted, “the court must, after giving an opportoirbty heard, require
the party . . . whose conduct nssitated the motion . to pay the movant’s reasonable expenses
incurred in making the motion, dluding attorney’s fees|,]” unés the movant filed the motion
before attempting in good faitb obtain the discovery withdgourt action, the opposing party’s

nondisclosure or nonresponse is “stamtially justified,” or othecircumstances make an award



of expenses unjust. Fed. R. Civ. P. 37(a)(5)(Mlaintiff filed a Motion to Compel and for
Sanctions on November 13, 2013. During auStaiearing on November 22, 2013, the Court
held Plaintiff's Motion in abeyance pendingnapletion of discovery, extended the discovery
deadline by approximately three months, amdered Defendants tprovide all outstanding
discovery by the new discovery deadlin8eeMinute Order (Nov. 22, 2013). Over the next
year, Plaintiff's counsel effectively made repshtoral motions duringtatus conferences to
compel Defendants to produce outstanding discovery. In resptres Court ath Magistrate
Judge Kay issued repeated orders requirinteiiants to produce the standing discovery.
SeeMinute Order (Nov. 22, 2013); Mute Order (Feb. 24, 2014); dar (April 16, 2014); Order
(July 2, 2014); Minute Order (Oct. 3, 2014). Dwfants must now produce all discovery by
January 23, 2015, at which poinet@ourt will evaluate wheth&efendants have complied with
the Court’s final discovery order arhether, as a further sanctiddefendants should be held in
civil contempt for their failure to comply innather effort to enforce the Court’'s orders to
compel.

None of the exceptions to the mandatory alafrattorney’s feesinder Rule 37(a)(5)(A)
are implicated by the facts of this case. PlHiatMotion for Attorney’s Fees clearly sets forth
the repeated attempts Plaintiff made to abtdiscovery from Defendants before seeking the
Court’s assistance.SeePl.’s Mot. at 2-11. Again, the Cdufinds that Defendants’ stated
reasons for failing to providéhe ordered discovery are inacate and contradicted by the
Court’s orders, as well as by fimgjs made during several statosnferences. As a result,
Defendants have failed to show that their ngmoesiveness to Plaintiff’discovery requests was

substantially justified or that an award afefs would be unjust. o&ordingly, as additional



grounds, Plaintiff's counsel can be entitled resasonable expenses incurred in making his
repeated motions to compel.

Having established that Plaintiff is entitledattorney’s fees, thenly remaining question
for the Court is whether the fees that Pldirntias requested constituteeasonable expenses
incurred.” Fed. R. Civ. P. 37(a)(5)(A), (b)(€X A district courthas broad discretion in
determining the size of an attorney’s feesslwinder Federal Rule of Civil Procedure Béck
v. Test Masters Educational Services, 889 F.R.D. 374, 382 (D.D.C. 2013). “The proper
method of awarding attorney[’]s fees for a viadatiof Rule 37 is the lodestar method, in which
the court multiplies a reasonable hourly rate a reasonable number of hours expended.”
Tequila Centinela, S.A. de C.V. v. Bacardi & Co. |.T248 F.R.D. 64, 68 (D.D.C. 2008)
(citing Cobell v. Norton231 F.Supp.2d 295, 300 (D.D.C. 2002) avedisberg v. FBI749 F.2d
864, 872-73 (D.C. Cir. 1984)). The moving party kdhe burden of proving that the request for
attorney’s fees is reasonable.

“In order to demonstrate [prevailing marketes, plaintiffs may pait to such evidence
as an updated version of thaffeymatrix’—a schedule of chges based on an attorney’s
experience developed iraffey v. Northwest Airlines, In&672 F.Supp. 354 (D.D.C. 1983)—“or
the U.S. Attorney’s Office matrix, or their owsurvey of prevailing market rates in the
community.” Covington v. District of Columbidg7 F.3d 1101, 1109 (D.D.C. 2013). Here,
Plaintiff points to thelLaffey Matrix to establishthe reasonable rate for Plaintiff’'s counsel’s

services SeePl.’s Ex. 14, ECF No. [77-2]Tequila Centinela248 F.R.D.at 68 (accepting

% In Plaintiff's initial memorandum in support of its Motion for Attesis Fees, Plaintiff
did not propose an appropriate billing rate or provideliféey matrix; Plaintiff only provided
his resume for the Court to consider in detemgrthe appropriate attoey’s fees award. After
Defendants challenged Plaintgf’Motion on the basis that Plaintiff failed to establish its
counsel’s billing rates or the prevailing markrates in the District of ColumbiageDefs.’



LaffeyMatrix rates to calculate RuR¥ attorney’s fees award). Defendants argue that Plaintiff's
attorney’s fees award should o calculated based on an houdje, but based on a percentage
of Plaintiff's counsel's salarybecause Plaintiff's counsel & salaried government attorney
“already on the government payrbllDefs.” Opp’n at 9. Howewe this Circuithas held that
“fee allowances are basically b2 measured by the market walaf the services rendered, not
the amount actually received byettattorney nor the amount thabuld have been received
absent an award of feesJordan v. Dep’t of Justice91 F.2d 514, 523-24 (D.C. Cir. 1988¢e
also Blum v. Stenspi65 U.S. 886, 895 (1984) (A reasorabiiourly rate is determined
“according to the prevailing market rates ire trelevant community, regardless of whether
plaintiff is represented by prte or non-profit coumd”). Accordingly, as Judge Tanya S.
Chutkan recently explained, “gavenent attorneys who do not hamestomary billing rates may
rely upon the Laffey Matrix.” ” EPIC v. F.B.l, --- F. Supp. 3d ---, 2014 WL 5713859, * 7
(D.D.C. Nov. 5, 2014);see alsoPl.’'s Ex. 15, at 1 (Department of Justice memorandum
explaining that an Assaht United States Attorney’s feslsould not be calculed based on their
salary “[w]here a circuit mandatea particular method of deternmig attorney['s] fees, such as
the ‘lodestar’ method.”) Pursuant to theaffeyMatrix, as Plaintiff’'s ounsel has been practicing
law for twenty-six yearsseePl.’'s Ex. 12, ECF No. [69-2], threasonable hourly rate for
Plaintiff's counsel's sevices is $510 per housgePl.’s Ex. 14, ECF No. [77-2].

Defendants also argue that the time bilbgdPlaintiff’'s counsel—one hundred twenty-six
and a half hours—is excessiveDefs.” Opp’'n at 5. Having reewed Plaintiff's detailed

breakdown of the hours he spent dealing wilefendants’ repeated noncompliance with

Opp’n at 5, Plaintiff provided the Court with thaffeyMatrix and a much fuller discussion of
the appropriate billingate in its Reply.SeePl.’s Reply, at 6-9. Defalants have not asked to
file a sur-reply in response to Plaintiff's mawbust and supported disssion of the appropriate
attorney’s fees award in this case.



Plaintiff's discovery requestsnd the Court’s discovery ordetshe Court finds that Plaintiff's
counsel has billed a reasonahlember of hours and has requestectasonable attorney’s fees
award. SeeDarrell C. Valdez Declaratiomt 3-8. Plaintiff's requestfor discovery and motions,
both written and oral, to compel discovery haweolved complex discovery issues. Moreover,
preparing for status hearings or preparing orito compel discovery and for sanctions have
been understandably lengthy endeavors giverctmeplicated, multi-year history of discovery
requests and noncompliance in this case. Itss elear to the Courtdm Plaintiff’'s counsel’s
declaration that Plaintiff's counsi only billing for work that héhas done, not for the work of
any of his agents. Accargly, the Court finds Rlintiff's requested attory’s fees award to be
reasonable under Federall®of Civil Procedure 37.

(1. CONCLUSION

* In Plaintiff's initial memorandum in suppt of its Motion for Attorney’'s Fees,
Plaintiffs counsel provided a breakdown dtiie time he spent seeking discovery from
Defendants and dealing with Defendants’ failuregspond to the Court’s discovery orders. In
Defendants’ Opposition, Defendants challengairfdff's description of time devoted to
particular discovery activities as “replete witlocked billing in which multiple tasks are lumped
together with no delineation as to how much time wpent on which task.” Defs.” Opp’n at 6.

In Plaintiff's Reply, Plaintiff povides a Declaration that includes a far more detailed description
of the time Plaintiff's counsel devotdd particular disovery activities. SeeECF No. [77-1].
Defendants have not asked to file a sur-replgesponse to Plaintiff's more detailed accounting
of his billable time.

® Defendants argue in their Opposition to Riéfis Motion that Plantiff's Motion should
be denied because Plaintiff's counsel faileccoonply with Local CivilRule 7(m) and confer
with Defendants prior to filing its Motion for tforney’'s Fees. Def’s Opp’'n at 8-9.
Defendants’ argument is baseles®laintiff repeatedly confeed with Defendants regarding
outstanding and incomplete discovery requests) batside the Court and in front of the Court
during several lengthy status conferences. rtHeumore, Plaintiff previously moved for
sanctions, including an award dfaney’s fees, which the Couneld in abeyance “pending the
completion of discovery.” Ming Order (Nov. 22, 2013). Aftemiiing nearly a year later that
“Defendants [had] still not fully complied witthe Court’'s orders regding discovery,” the
Court specifically ordered the United States to file this Motion for Attorney’s Fees and set out a
timetable for the briefing of the attorneyfees motion. Minute Order (Oct. 3, 2014).
Accordingly, the Court finds Defendants’ amgent that Plaintiff failed to confer with
Defendants regarding Plaintiffs’ nondispositiWiotion for Attorney’s Fees unavailingSee
Caudle v. District of Columbj&63 F.R.D. 29, 32 (D.D.C. 2009).
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For the reasons stated, the Court hereby GRANTS Plaintiff's Motion for Attorney’s Fees and

awards attorney’s fees to Plaintiff in the amount of $64,515.

/sl
COLLEEN KOLLAR-KOTELLY
United States District Judge
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