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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

DARLENE C. ROBINSON,
Plaintiff,
V. Civil Action No. 11-0723 (PLF)

WASHINGTON METROPOLITAN AREA
TRANSIT AUTHORITY,

Defendant.
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OPINION

Plaintiff Darlene Robinsomitiated this action after sustainiag ankle injury
while ridinga Metrobusoperated bylefendant Washington Metropolitan Area Transit Authority
(“WMATA”). Ms. Robinsorallegesthat her injuryresulted from the negligent driving of
WMATA's employee. After a five-day trialin June 2012, the jurytrneda verdict inMs.
Robinsa’s favor. WMATA has filed amotion for judgmenas a matter of layursuant to Rule
50 of the Federal Rules of Civil Procedure or, inahernative, for a new trigdursuant tdrule
59. SeeFeD. R.Civ. P.50(b)(3), 59(a)(1)(A). Upon careful consideration of the parties’ papers,
the relevant legal authorities, the evidence and argurpesgsnted dtial, and the entire record
in this case, the Cownill grant WMATA’s motion for judgment andvill dismissasmoot

WMATA'’s motion for a new trial*

! The papers reviewed in connection with the pending motion include: the jury

verdict form [Dkt. No. 57]; the Clerk’s judgment on the verdict (“Clerk’s JudgmeBij.[No.
61]; defendant’s motion for judgment as a matter of law, or, in the alternativendov aial
(“Def.’s Mot.”) [Dkt. No. 66]; defendant’'s memorandum in suppdrits motion (“Def.’s

Mem.”) [Dkt. No. 66]; plaintiff's opposition to defendant’s motion (“Pl.’s Opp.”) [Dkt. No. 69];
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. BACKGROUND

Plaintiff Darlene Robinson testified at trial on her own behalf. She alsulcall
two expert witnesses to testifipr. Carl Berkowitz a civil engineer specializing public
transportation safety engineeriragid Dr. Jamie Williamsa biomedial and biomechanical
engineer.In addition, Ms. Robinson called her treating physician, Dr. Andrew Siekanowicz; her
sister, Shirleta Robinson Tyson; and her former co-worker, Karla Allen.

Defendan®WMATA called as a wnessRonald Bumpass, the bus driver who was
operating the bus on the morning of the inciddhalso called two expert withess&sward
Harris, Service Director foBus Transportation at WMATA; and Dr. Jeffrey Abend, an
orthopedic surgeon.

Ms. Robnson testified thatrothe morning of April 16, 2008heboarded the E2
WMATA bus at the intersectioof Gallatin and 11tlstrees, N.E., near her home inontheast
WashingtonD.C. June 6 PM Trial Tr. 3lseealsoJune 7 AM Trial Tr. §parties’ stipulation)
A 44-yearold economic analysiMs. Robinson was in good health and did not need any
assistance to board the bus. Juf6BTrial Tr. 28, 57-58. She swiped her SmarTrip card and
greetedhe bus driver, Ronald Bumpass. #l.31:32; seealsoJune 7 AM Trial Tr. 8.

According to Ms. Robinsoshe therproceededlown thecenter aisle of the bus
while holding on to the handrails, passing several available seats. June 6 PM.T31aB3,
68-70. While Ms. Robinson was walking down the aisle, Mr. Bumpass pulled the bus away from
the bus stop. June 6 PM Trial Tr. 3dlr. Bumpassacknowledged that héid not glance in his

internal centemirror to check on the passengers before doing so, nor dierbally alert the

defendant’s reply [Dkt. No. 71]; and transcripts of the trial, designated by wagmipéx as
“June 5 AM Trial Tr.”.



passengers that he was releasing the brakes and proceeding falwed. AM Trial Tr. 49-50,
82-83;seealsoJune 7 AMTrial Tr. 9 (parties’ stipulation)

Ms. Robinson testified that shortly after Mr. Bumpass pulled away from the bus
stop, and while Ms. Robinson was still walking down the center aislslammed on the brakes
but did not come tacomplete stop. June 6 PM Trial Tr. 34, 60-62ealsoJune 7 AMTrial
Tr. 49-51, 75-76 (testimony of Ronald Bumpasagcordingto Ms. Robinson his deceleration
causedherto lose her balance, fall and irguher left ankle. June 6 PM Trial Tr. 35, 66-67.

Another passenger on the bus aleMedBumpasghatMs. Robinsorhadfallen
down. June 6 PM Trial Tr. 35-36 (testimony of Darlene Robinshme 7AM Trial Tr. 51
(testimony of Ronald Bumpass). Mr. Bumpass pulled over to the side of the street] sth@ppe
bus, and went back to check bis. Robinson. June 6 PM Trial Tr. 36. Mr. Bumpass offered to
takeMs. Robinson to the Fort Tottévietrorail station, but Ms. Robinson declined, explaining
that she preferred to return to her housk. Mr. Bumpass helped Ms. Robinson off the bus, and
shehobbled homeld. at 36-37. Ms. Robinsaallegesthat Mr. Bumpass operated the bus in a
negligent and unsafe manner, and thatvsa® injured as a direct result of this negligence.

In addition to providing her own account of the incident at trial, Ms. Robinson’s
sister and former cworker estified as to the authenticiand severity of her injury, as did Dr.
Siekanowicz Dr. Carl Berkowitztestifiedas an expert witneskat the driver violated several
national standards of care that morniagg Dr. Jamie Williams testifieas a expertthat Ms.
Robinson’s injury was caused by Ms. Robinson’s loss of grip on the handraillackl of
friction between her foot and the floor.

WMATA moved for judgment as a matter of law pursuant to Rule 50 of the

Federal Rules of Civil Procedure at the close of plaintiff's case and aghm@inclusion of the



evidence SeeJune 7 AMTrial Tr. 10-34; June 7 PMrial Tr. 32 The Court reserved ruling on
thesemotions and submitted the case to the jury in accordance with Rule S@@)une 7AM
Trial Tr. 34; June 7 PM Trial Tr. 32Thejury returned a verdict in Ms. Robinssrfavor,
finding that WMATA'’s employee, Mr. Bumpass, was negligent in his operation of the E2 bus on
April 16, 2008, and that this negligence resulted in Ms. Robissojury. SeeJury Verdict
Form. The jury awarded Ms. Robinson $371,379.68 in compensatory damages and $33,333.60
in lost wages.ld.; Clerk’s Judgment.

In its motion for judgmenas a matter of lawr, in he alternative, for a new trial,
WMATA assertshatthe expert testimony provided plaintiff’s experts was irrelevant amd
no assistancéo the jury as well asacking infoundation sufficient to support their expert
opinions. It argues that the testimony of Dr. Williams and Dr. Berkowitefiver should be
stricken. WMATA contends thatithout thisexperttestimony, Ms. Robinson has failed to
prove aprima faciecase omegligence.In the alternative, WMATA asserts that two alleged

incidents of juror misconduct warrant a new trial.

[. DEFENDANT’'S MOTION FORJUDGMENT AS A MATTER OF LAW
The Court may grant a motion for judgment as a matter of law under Rule 50 only
if it finds that “a reasonable jury would not have had a legally sufficient evadgiasis to find
for the [non-moving] party on that issue[.] EB: R.Civ. P.50(a)(1). “h making that
determination, a court may not assess the credibility of withesses ortiveighidence.”_United

States ex leYesudian v. Howard Univ., 153 F.3d 731, 735 (D.C. Cir. 1998) (quétangnan

v. Nat'l Acad. of Science3 F.3d 535, 537 (D.C. Cir. 19943gealsoLloyd v. Ashcroft 208

F. Supp. 2d 8, 10 (D.D.C. 2002). Moreover, the Court must consider the evidence in the light

most favorable to the non-moving party and draw all reasonable inferences woneSkee



Hendry v. Pelland, 73 F.3d 397, 400 (D.C. Cir. 1986)Gill v. Munoz, 203 F.3d 843, 845

(D.C. Cir. 2000) (“Judgment as a matter of law is appropriate only if the evidencd and al
reasonable inferences that can be drawn therefrom are sodexdethat reasonable men and
women could not have reached a verdict in [the non-moving party’s] favor.”) (internatiqnot

marks and citation omitted); Pitt v. Disif Columbia, 404 F. Supp. 2d 351, 353-54 (D.D.C.

2005, aff'd in part and rev’d in part on other ground491 F.3d 494 (D.C. Cir. 200f9ame)
That is not to say, however, that a mere scintilla of evidence will defeae&bBuhotion. “The
guestion is not whether there is literally no evidence supporting the partytagaams the
motion is directed but whether there is evidence upon which the jury might reasonably find a
verdict for that party.”9B WRIGHT & MILLER, FEDERAL PRACTICE AND PROCEDURES 2524at
250-57 (3d ed. 2008).

Under District of Columbia law, the plaintiff in a negligence action bears the
burden ofestablishing three elements: “an applicable standard of care, a deviatioth&to

standard by the defendant, and injury resulting from that deviatecott v. Dist.of Columbia,

101 F.3d 748, 757 (D.C. Cir. 1996gealsoVarner v. Dist of Columbia, 891 A.2d 260, 265

(D.C. 2006); Allison v. Howard Univ., 209 F. Supp. 2d 55, 61-62 (D.D.C. 2002) (¢tiihg.

Metro. African Methodist Episcopal Church, 779 A.2d 906, 908 (D.C. 2001)).

A. Plaintiff Failed to Establish &tandard of Care through Expert Testimony
A plaintiff must introduce expert testimohy establish the applicable standard of
care that is alleged to have been violatedess thepplicablestandard is “within the realm of

common kiowledge and everyday experiericdill v. Metro. African Methodist Episcopal

Church, 779 A.2ét 908, or within “the ken of the average layperson.” Briggs v. WMATA, 481

F.3d 839, 845 (D.C. Cir. 2007) (internal quotation omitted). This exception is recognized,



however, “only in cases in which everyday experience makes it clear that jurarsooul

reasonably disagree over the care requiréd.’at 845(quoting_Dist. of Columbia v. Arnold &

Porter 756 A.2d 427, 433-34 (D.C. 2000)Thus, vhere a plaintiff seek®testablish standards
regarding thespecific procedures thptblic transit bus operators should follovasin this case

— aplaintiff mustpresent expert testimony, as the standards governing the operation of ety bus
aredistinctly related to m occupation that is “beyond the ken of the average layperson.”

(internal quotation omittedgeealsoRobinson v. WMATA, 858 F. Supp. 2d 33, 39 (D.D.C.

2012). Furthermore, the applicable standard of care in this sort of case is a nigraiaabsof
care. Id. at 846-47 (applying national standaifccare in negligence suit against WMATAge

alsoDist. of Columbia v. Arnold & Porter, 756 A.2d433-34 (applying national standard of

care with respect to District’s aljed negligence in rupture whter main pipe)Clark v. Dist. of

Columbia, 708 A.2d 632, 635 (D.C. 1997) (applying national standard of care when considering
District’s dutyto juvenile inits custody) “If at the close of the plaintiff's case, the plaintiff fails
to present sufficient evidence to establish the applicable standard of car@) twutt must

direct a verdict for the defendant.” _Toy v. Dist. of Columbia, 549 A.2d(D,®. 1998)internal

citations omitted).
To establish a standard @dre through expert testimony, thlaintiff’'s expertis
required to fdentify a ‘concretdnational] standard upon which a finding of negligence could be

based.” Robinson WMATA, 858 F. Supp. 2dt 39 (quotingDist. of Columbia v.

Carmichael577 A.2d 312, 315 (D.C. 1990) (notiegpert must proffer “a specifiarticulable
(and articulated) standard of cale” The expermust“clearly relate the standard of care to the
practices in fact followed by other comparable governmental facilities ome standard

nationally recognized by such unitdd. (quoting_Clark v. Dist. of Columbia, 708 A.2d at 635)




seealsoEvans-Reid vDist. of Columbia, 930 A.2d 930, 935-36 (D.C. 2007\efther grsonal

opinions nor unsupported generalizations provide a permissible battis éxperts articulation
of the applicable standard of careLiser v. Smith 254 F. Supp. 2d 89, 103 (D.D.C. 200sQe

alsoVarner v. Dist. of Columbia, 891 A.2d at 268-@9or is expert testimony sufficient “if it

consistanerely of the expert’s opinion of what he or she would do under similar circumstances.”

Clark v. Dist. of Columbia, 708 A.2d at 635The failure to prove a standard of care is fatal

because, in order to recover damages for negligence, ‘the plaintiff must protrettdafendant

deviated from the applicable standard of car®ist. of Columbia v. Carmichael, 577 A.2ad

314 (quotng Toy v. Dist. of Columbia, 549 A.2d a}.6
Violations of procedures prescribed by an agency’s internal malsoalre
insufficientin themselveso establishthe standard of care, as “a defendant cannot be held liable

for aspiring to efforts beyond an applicable national standardrher v. Dist.of Columbia, 891

A.2d at 26970 (citingClark v. Dist. of Columbia, 708 A.2d at 636-633¢ealsoRobinson v.

WMATA, 858 F. Supp. 2d at 40 (“[T]he [plaintiff's standard operating procedures], without
more, are insufficient to establish a national standard of can&/hjle aplaintiff's expert may
point to rules or guidelines set forth in a defendant’s own guidebatkstandard operating

proceduress evidence of the standard of care, the expert must adequately demthettitadse

rules or guidelineseflector embody a national standasficare Clark v. Dist. of Columbia, 708

A.2d at 636; sealsoRobinson VWMATA, 858 F. Supp. 2d at 40 n¥Barner v. Dist. of

Columbia, 891 A.2d at 270. “To hold otherwise would create the perverse incentige for [
defendant agen¢yo write its internal operating procedures in such a manner as to impose
minimal duties upon itself in order to limit civil liability rather than imposing safety

requirements upon its personnel that may far exceed those followed by compestatiolksons.™”



Briggs v. WMATA, 481 F.3d at 848 (quoting Dist. of Columbia v. Arnold & Porter, 756 A.2d

at435).

To establish that Mr. Bumpass operated the bus in a negligent fashion, Ms.
Robinson proffered the expert testimony of Dr. Carl Berkowitm testified regardinthe
national standard of care applicable to bus drivers in major metropolitan Seskine 5 PM
Trial Tr. at 30-342 The Court found that Dr. Berkowitz, who hol®h.D.in Transpotation
Planning and Engineering ahds over thirty years of experienceagsublic transportation
engineer, wagualified as an expert in public transportation safety engineelih@t34-35.
Citing WMATA's Standard Operating ProcedureSQP$), WMATA rules and regulations,
and relevahWMATA trainingmodulesDr. Berkowitz identified three areas whev.
Bumpass, the driveallegedly had breached the national standard of caréhd Driver’'sfailure
to look in the interiocenter mirror to confirm that passengers were secure and prepared for
vehicle movement before releasing the brakeshi@Jailure to announce his intention to
proceedbefore pulling away from the bus stop; dB¥hisfailure to starthe bus gradually and

stop smoothly.SeeJune 6AM Trial Tr. 113 These three standards are discussed in turn.

2 Plaintiff notes that WMATA raised substantiathe same objectiorte Dr.
Berkowitz’s expert testimony in its motion for summary judgnikat it does herandthat
Judge Huvelle rejected those objectiohs denying WMATA'’s motion for summary judgment,
however, Judge Huvelle found only that Dr. Berkowitz, in his expert report, had “put forward a
colorable basis to believe” that his testimony at trial could satisfy the stamdquiied for
expert testimony Robinson VWMATA, 858 F. Supp. 2d at 41. The Court’s decision here, by
contrast, is baseddhe evidence actually presented to the jury at trial.

3 In addition, Dr. Berkowitz asserted that Mr. Bumpass violated a standard of care

by failing to carry the WMATA standards on his person or in the bus while operating the
Metrobus. See e.g, June 5 PM Trial Tr. at 102. Even if this was a breach of his duty of care,
however, Ms. Robinson does not — and could not — contend that this breach was a proximate
cause of her injury.



First, Dr. Berkowitz testifiedhat a bus driver has a duty to check the interior
centermirror to ensuréhat all passengers are secure bepoléng the bus away from the stop.
June 6 AMTrial Tr. 2627, 31-32 June 5 PMTrial Tr. 72-75, 88-95, 104He based this
conclusion onWMATA'’s SOPs which instrucdrivers to “check that the passengers are secure
and prepared for bus movement” before “relieg$ the bakes.” June 5 PM Trial Tr. 89, 94es
alsoPl.’s Ex. 61 (WMATA SOP Regarding Service Stdp)’'s Ex 63 WMATA SOPs
Regarding Starting & Stopping); Pl.’'s BEB4 WMATA SOPs Regarding Accessible Bus
Features)Pl.’s Ex. 56 WMATA Accidents Training Moduleldirecting drivers to “mak[e]
frequent observations”); Pl.’'s Ex. 58/MATA Bus Driver Instructions: Leaving a Stophis
guidance was confned by Edward Harris, WMATA'’s Service Director for Busaiisportation,
who testified that under WMATA’s SOPg drivershould make sure thatpassenger is a
secure position — either seated or able to hold on to a hanthefibreleavinga bus stop. June 7
PM Trial Tr. 19-20. Mr. Harrisnoted thathis oftenwill involve checking the mirror and
looking at the passengers when they board the bus. June 7 PM Triaf Tr. 22.

Dr. Berkowitz did not, however, point to any other traasthority that instructs
bus driverdo use the internal mirrors theck the status dfieir passengers before releasing the
brakes Nor did he cite any authority to support his conclusion that this instruction represents a
national standard that generallyfollowed by experiencedbus operatorgrather than an

aspirational practicelnsteadDr. Berkowitzrelied exclusivelyon WMATA'’s own SOPs Such

4 Dr. Berkowitz further testified that the driver has a duty t@ersure that all

passengers are seated before the bus proceedsinge® PM Trial Tr. 74-76, but the Court
instructed the jury to disregard this testimony,atd80-81, as foreclosed by Judge Huvelle’'s
May 1, 2012 Opinion andm@er. SeeRobinson v. WMA'A, 858 F. Supp. 2d at 36-37 (holding
that WMATA's policy that a bus may be operated while passengers arengt@dubject to
sovereign immunity, making WMATA immune from suit on this theory).




reliance ignsufficientto establisha national standarof care SeeVarner v. Dist. of Columbia,

891 A.2d at 269-70: Clark v. Dist. of Columbia, 708 A.2d at 636°637.

Second, Dr. Berkowitz stated that the bus operator should make an announcement
to passengers venhe intendgo release the brakes and proceed forwakane 6 AMTrial Tr.
67, 71, 105 Heconceded, however, that this policy i2 mzluded in WMATA'srules and
regulations or ints SOFs. Id. at 68-69, 71. In addition, Hailed to identify any other large
transit agency or bus company that has or had a policy of making such announcalthenigh
he stated that “a lot of bus companies do do thiat.’at71.

Third, Dr. Berkowitz stated that the driver shosidrt andstop gradually and
operate the bus in a smooth managaginciting WMATA’s SOPs June 5 PMrial Tr. 8081,
91-94, 105seealsoPl.’s Ex. 62 (WMATA SOPs Regarding Onboard Bu&)'s Ex. 63. Again,
he did not reference the standards or policies of any other major transit agenayid he
explain why the directions in tt#OPs should be regarded as establishing a natsiaatlarcf
carefor negligence purposesather than as aspirational guidance

Despite thaequirement under District of Columb&aw thatanexpert must
“clearly relate the standard of care to the practices in fact generally follopyvatther
comparable governmental facilities or to some saeshdationally recognized by such units,”

Clark v. Dist. of Columbia, 708 A.2d at 635, Dr. Berkowitz failed to show that thagcetie

identifiedin WMATA'’s SOPs rules and regulations, and training modukdtectedanational
standard of care. Instead, he simply explained that “in the area of transit,caeiedo a lot of

consensuses. And as a result of these consensuses of what should be a safe operat®n, we h

> Even if this standard were accepted, Ms. Robinson did not introduce any evidence

supporting a causal connection between the driver’s failure to check the intsmealrairror

and her injury. Had Mr. Bumpass checked his mirror before pulling away from the stop, he
presumably would have seen Ms. Robinson with her hand on the handrail, and he therefore
would have proceeded to release the brakes, just as he did on the morning of the incident.

10



these standards of care, which have been basically adopted in similar falhaf the major
cities[.]” June 5 PMrrial Tr. 38. Dr. Berkowitz did natite actual examples of other
metropolitan transagencies that adhere to thelicies and practices he characterized as
standards Rather, he asserted that because natioredneson transportation safety issues
“filters down” to the major transit agencied/ MATA'’s policies reflect anational standardf
care Seeid. at 36-37. As Dr. Berkowitz put it:

Well, it all emanates from the National Academy of
Science and the U.S. Department of Transportation. They
basicall fund the research in this are@ihese research projects are
staffed by mostly consulting firms and universities, and this
information is then swgyvised by committees of the American
Public Transit Association, the Transportation Research Board.

And what they do is they address issues of safety that are
important to the transit agencies in the United States. And the
output of these studies are then presented to the different
committees at the American Public Transit Association. Most of
these studies come under a heading that they call TCRP. It's
Transit TransitResearch- Transit Cooperative Research Program.

And they do reports, censuses, analysis, they sponsor
programs to visit various transit agencies. Like transit agencies on
the East Coast may go, as part of their program, go look at
operations in the West Coast. Some of the programs, which |
never get invited to, are to Europe afAdia . . . But they do
extensive research on all safety issues, not only in the United
States, but around the world because there is a lot to be learned.

And this information is then gathered up dnganizations
like the U.S. Department of Transportation and the American
Public Transit Association, which are all partners in this research
with the National Academy of Science. This information then
filters down to the various organizations. And onesth
committees are, some of the committees I'm on, all the major
transit agencies are members and we share the information. And
one thing to keep in mind in terms of standards, standards, when
we develop them, are a consensus.

* * *

11



You pick any major city, including Washington, D.C., any
major city, and yoll' find they all have the same [ogimilar
standards of care, the safo€ similar training programs, the same
[or] similar rules and regulations, the saioe] similar standard
operating pocedures. The same standard requirementsdining,
the same standards for hiring personnel. It isogaccident.

Id. at 3638.
Such testimony is insufficient to establsimational standaraf careor to show

that WMATA's policies reflecsuch a national standar@eeBriggs v. WMATA, 481 F.3d at

847 (“[A]n expert must do more than simply state that a purported standard seébsal na
norm.”). “Other than his own personal opinibandvague references to these organizations’
reportsand“consensuses” that have developed, Dr. Berkowitz “was unable to suggest any

recognized [national] standard” to support his opinion. Varner v. Dist. of Columbia, 891 A.2d

at268. Even when viewed in the light most favorable to plaintiff, the Court must conclude that
Dr. Berkowitz’s testimony “failed to establish any standard of care, anefoherfailed to show

how [WMATA] deviated from the standard of care.” Dist. of Columbia v. Moreno, 647 A.2d

396, 399 (D.C. 1994).

Equallyproblematic wa Dr.Berkowitz’sfailure to distinguish SOPs thset forth
agirational standardand practicefrom requirements that reflect a standard of care for purposes
of negligence liability. He testifiedthat WMATA, in draftingits SOPs and other guidance, “did
an cellent job. They're probably, you know, they’re up in the top tier of quality work that has
been done. Their standard of care, their rules and regulations, their standardgperati
procedures and all their manuale first clas§ June 5 PM Triallr. 53-54. He thentestified
thatWMATA s guidancewas“consistent”with thenational standardf care without addressing
the ways in which WMATA's “top tier” guidance might fact, exceedhe applicable national

standard Seeid. at 54.

12



The trouble with equating WMATA'’s guidance with a national standard was
illustrated byDr. Berkowitz'sassertionbased on WMATA training modules and SOtRat
there is anational standard of catleatrequiresa busdriverto “startgradually and stop
smoothly.” See e.q, June 5 PMrial Tr. 63-70, 94-95, 10%discussing Pl.’s Exs.355, 63).
Not only did he fail to support this opinion with any facts, butetcognize schguidanceasthe
standard of carfor bus driversn negligence actions against comnoamnrierswould be
inconsistent with District of Columbia lawAs the District of Columbia Court dkppeals has
repeatedly observed, “jerks and jars which are no more than the necessary inicigrrak of

the operation of such conveyances do not make a carrier liable.” Wiggins v. Caitsit Do.,

122 A.2d 117, 118 (D.C. 195@c¢ccordFells v. WMATA, 357 A.2d 395, 395-96 (D.C. 1976)

(“[T]lestimony of a sudden stop and resultingiries does not, by itself, raise a permissible

inference of negligence.”$eealsoJohnson v. WMATA, 946 F.2d 127, 1991 WL 214174, at *2

(D.C. Cir. 1991) (unpublished table dispositi¢tBecausejerks’ occur often in the normal
operation of a bus, evidence of a jerk that resulted in injury is not usually enough fotaa jury

infer negligence.”)Urquhart v. New York City Transit Auth., 85 N.Y. 2d 828, 829¢R0Y.

1995)(“To establish a prima facie case of negligence [under New York law] againstracco
carrier for injuries sustained by a passenger when the vehicle comes to a hpdd#tintiff must
establish that the stogsed a jerkr lurch that wasunusual and violenty).

In sum,Dr. Berkowitz failed tdink or relatethe purported standards — checking
the internal centemirror before releasing the brakes, making an announcement before pulling
away from the bus stop, and failing to start the bus gradually and stop smoothly — to national
standard®f care As a consequence, Ms. Robinsasfailed to establisispecificstandardsf

care through expert testimony. Séark v. Dist. of Columbia, 708 A.2d at 635ist. of

13



Codumbia v. Toy, 549 A.2a@t 7-8°% And if no standard of care is established, there can be no

liability for negligence which requires proof that the defendant deviatedtite applicable

standard of careSeeBriggs v. WMATA, 481 F.3d at 84®ist. of Columbia v. Carmichagb77

A.2d at 314.

B. Plaintiff Failed to Inroduce Sufficient Evidence Ohusual or Extraordinary Force
The next question is whether Ms. Robinson has established the elements of her
negligence claim evenithout the testimony of Dr. Berkowitz.
To prove negligence by a common carrier, such as the operator of a public bus, a
plaintiff may attempt toshow that a bus drivexauseda sudden stop or start that was “of such
unusual and extraordinary force that it could not reasonably be said to have happened in the

ordinary operation of the vehicle.” Boyko v. WMATA, 468 A.2d 582, 583-84 (D.C. 1983)

(quoting_Wiggins v. Capital Transit Co., 122 A&dL18). If a plaintiff pursues damages under

this theory of liability, she need not intratuiexpert testimony regarding the standard of care.

See e.qg, Brighthaupt v. WMATA, 172 F.3d 918, 1998 WL 794814, at *1 (D.C. Cir. 1998)

(unpublished table disposition) (upholding judgment for plaintiff even though plaintiff had
offered no expert testinmy on national standard of care, where plaintiff, another passenger, and
plaintiff's treating physician testified as to violence of bus’s movement aotingsinjuries that
required five surgeries).

At trial, Ms. Robinson testified as to thatureof the bus’s movements. She
stated that she rode WMATA buses “practically [her] entire life,” June @RaNTr. 31, and

that the driver on the day of the incident pulled thedwsy “faster than normal busédd. at

6 Because no standard of care has been established through Dr. Berkowitz’s

testimony— an essential element that mustgroved to establish negligenc®/MATA’s
request to strik®r. Berkowitz's testimony from the record in its entiretgeDef.’s Mot. at 1,
Def.’s Mem. at 1217, need not be decided.

14



34-35. She described the lmusiovementss “abrupt” and “jerking.”ld. at49. Ms. Robinson
stated that she saw the trees in an adjacent park “going by swdtlg™34, and thathe“bus
was moving at a fast pace and all of a sudden it slammed on thkee;Hyat did not comed a
complete stopld. at50. She testified that[her] right hand swung off of the handleld. at 33.
She later described her hand as being “yanked off the handrail,” when the bus tbetdkbrat
71. Ms. Robinsomargues that this testimony, in combination with that ofJamieWilliams,
was sufficient to establish negligence even in the absence of Dr. Berkotestimony. She

relies primarily orBoyko v. WMATA for this argument.

Ms. Robinson’sestimony, inand of itself, does not give rise to an inference that
the deceleration waef such unusual and extraordinary force that it could not reasonably be said

to have happened in the ordinary operation of the vehicle.” Boyko v. WMATA, 468a#.2d

584. Although Ms. Robinson described the acceleration as “faster than normud$tfinet that

Mr. Bumpassslammed on the brakéa few seconds after he pulled away from the bus stop,

this testimony is not inconsistent with the normal operation of a citginusy rush hour. Nor

is Ms. Robinson’s testimony that her right hand “swung off of the handle” or was tafike

the handrail” particularly helpful, as she put forth no evidence that she was haoleimgridrail
tightly. Rathershe testified that she wasopeeding down theenteraisle at the timeseeJune 6

PM Trial Tr. 3:33, presumably gripping then releasing the vertical bars attached to the back of
each forwarefacing seat as she progressed towardrtiuglle of the bus. Thus, Ms. Robinson’s

owntestimonyis fully consistentwith proper operation of the bus3eeBoykov. WMATA,

468 A.2d at 583-84 (collecting cases where testimony of jerks, lurches, and suddedidtops *
not show that the operation of the bus was in any way unusual or exteagtpl{guoting

WMATA v. Jones 443 A.2d45, 50 (D.C. 1982)).
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Ms. Robinson supplementterown testimonywith that ofDr. JamieWilliams, an
expert in biomedical and biomechanical engineewhg testified regarding the nature of Ms.
Robinson’s injury. At trial, Dr. Williamsrelied onmedical testimonyhat Ms. Robinson
sustained a Weber C spiral fracture to her fibula that resulted fwaistiing forcesor torsional
force.” SeeJune 5 AMTrial Tr. 58. Dr. Williamsopined that Ms. Robinson’s injury did not
“come from her pure motion moving to the back of the bus or the bus motion itself,” but rather
indicates that she must have been holding on to something, andabdestabilized.ld. at61.
According to Dr. Williamsthe bus’s movement caused Ms. Robinson to lose her grip, which
“generated the torsional forces on her body necessary to cause this fibulefiddt at67, see
alsoid. at 61. Dr. Williams also noted that had Ms. Robinson been gripping the hagtithil
and standing with her feet firmly planted on the bus floor, it would have taken “.38 G'forces
which presumablys substantiglto causeMs. Robinson to lose her grip and fall and injure
herself in such a mannedune 5 AMTrial Tr. 61-62, 68’ But Dr. Williams alsoconceded that
there was no evidence thasNRobinson wasn factholding the handrail tightlySeeid. at
81-82°

Ms. Robinson contends that her case resembles Boyko v. WMATA, in which the

District of ColumbiaCourt of Appeals found thatplaintiff's testimonyof a violent “sudden
start” of a public bussupplemented by a physician’s testimony regarding the nature of her

injury, constitutedsufficient evidencéo send a negligence claim to the jury, even without expert

! G-forces provides a unit of acceleration and deceleration. Dr. Williams did not

explain the practical significance of a measurement of “.38 G forces.”

8 The Court denies WMATA's request that that Dr. Williams’ testimony be stricken
or disregardedSeeDef.’s Mot. at 1,Def.’s Mem. at 1217. Although certain portions of Dr.
Williams’ testimony focused on the implications of hypothetical facts not estatbkhaal, the
Court finds that this weaknesses in her testimony goes to the weightevidbaceand her
crediblity , and does not merit its exclusion entirely.
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testimony establishing the standard of cdreBoyko, howeverthe plaintiff supplied much
weightier evidencef the driver’s negligenceln addition to describing #bus ride in more
dramatic terms- calling the start'violent,” “abrupt,” and unlike what she had come to expect in
herfifty years ofexperience riding busesMs. Boyko presented testimony from her orthopedic
surgeon, who stated thiagrinjury wasof the sort that “takes a considerable amount of

violence.” Boyko v. WMATA, 468 A.2d at 583. Ms. Boykéso presentedvidence that the

driver sawthatshewas unable to hold the bus handrail, that she boarded the bus dseveya
rainstorm and that the bus driver knew that the floor of the bus was wet and slipger@iven
these facts, theourt of gpealsconcluded that there was enowlidenceor the case¢o go to
the jury,stating thathe evidence was sufficient to show that there wasdaen start of “such
unusual and extraordinary force that it could not be said to have happened in the ordinary

operation of the vehicle.1d. at 583-84cf. Fells v. WMATA, 357 A.2d at 395-96 (noting

testimony of “strong’ stopping force” and evidence of plaintiff's injuryresasufficient to raise
inference of negligence).

The evidence here falls shorttbéit inBoyko.® While themedicaldoctorin
Boyko testified that theénjury plaintiff sustained must have resulted from significant farod “a

considerable amount of violence,” Boyko v. WMATA, 468 A.2d at 3®3 Williams, who is

9 Ms. Robinsoralsourges the Court to analogize thieesent facts to those

presented in Brighthaupt v. WMATA, 1998 WL 794814, in which the D.C. Circuit upheld this
Court’s denial oWMATA's motionfor judgment as a matter of laiseePl.’s Opp. at 24.In

that case, howevethe violence of the bus’s movement was established through persuasive
testimony by plaintiff, another passenger, and plaintiff’s treating playsiwho testified about

the five operations plaintiff requiredSeeBrighthaupt v. WMATA, 1998 WL 794814, at *1-2.

And althoughthe courtin that cas@ook into account evidence that the bus operator had violated
a WMATA policy, without the benefit aéxpert testimony establisty that this requirement
reflected a national standard of catee court cited case lamotingthatthe particular WMATA
policy at issue was mandated under federal |1®&eid. (citing Harvey v. WMATA, 814 F.2d

764, 768 n.5 (D.C. Cir. 1987)).
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not a medical doctor, onguggestedh her testimony here that it wpsssiblethatMs.
Robinson’dnjury resulted from significant forcéutthere was no medical testimony to support
that supposition. Such testimony is not persuasive in the absence of corroboratiogyes

about the nature of thalf or the forceghat wascreated SeeJohnson v. WMATA, 1991 WL

214174, at *2f{inding physician’s testimony insufficient where that testimony showed that
plaintiff's injury wasnot inconsistent with the normal operation of a bus). Furthermore, Ms.
Robinson failed to provide any other evidence that corroborates her argurasseaid-primarily
through counsel inik briefs, rather than throudghstimony at trial- thatthe deceleration was
unusual or extraordinary. The Court therefore finds that Ms. Robinson did not presgilya le
sufficient evidentiary basis to support the jury’s verdict in her favor in the abstagpert

testimony on national standards of care.

[Il. DEFENDANT'SMOTION FOR A NEW TRIAL

WMATA moves, in the alternative, for a new trial unefte59(a)(1)(A)of the
Federal Ruls of Civil Procedure, citing possible juror miscondugeeFeDp. R.Civ. P.
59(a)(1)(A). Becausgudgment is being awarded to WMATA for the reasons discussed above,
the Court need not reach the questiowbéther a new trial is requiredt notes, however, that
WMATA has raisd legitimate concerns about Juror Number 8’s pst-disclosurghathe
previously lived near 11th ar@allatin Steets, N.E.and often observed driverslfag to stop at
the stop sign at that intersectjdactsthat he failed to advise the Court and counsel of during

voir dire in response to questions that should heligited this informatiort®

10 WMATA also contends that Juror Number 7’s admission that she performed her

own speed calculations during deliberation amounts to juror misconduct. Becaude a cour
generallywill not examine a juror’s internal deliberations, however, the Court concludghith
alleged misconduct would noterit a new trial.
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“The Supreme Court has stressed repeatedly that the touchstone of the guarantee

of an impatrtial jury is a protection against juror biaBfited States v. Boney, 977 F.2d 623,

633 (D.C. 1992) (citing McDonough Power Equipment, Inc. v. Greenwood, 464 U.S. 548, 554

(1984)). Thejuror’s belateddisclosure of his familiarity with the scene of the incident could
warrant a new triaf it wereshown that his knowledge resulted in bias or prejudgment of the

factsthat went undetectedlringvoir dire. SeeMcDonough Power Equipment, Inc. v.

Greenwood464 U.Sat554 (*Voir dire examination sengeto protect that right by exposing
possible biases, both known and unknown, on the part of potential jirorg.SeeUnited

States v. Morrow, 412 F. Supp. 2d 146, 170-72 (D.D.C. 2006) (declining to order new trial after

jurors disclosed that they were familiar with crime s¢éeeause nondisclosure did not affect
fairness of trigl. An evidentiary hearinthereforewouldbe necessary to determine the reasons
for the juror’sfailure to disclose this informatiaturingvoir dire, whether he discussed the facts

he failed to disclose with his fellow jurom@nd whether any prejudice occurred as a resigé

United Statey. Boney, 977 F.2d at @3explaining that remedy for alleged juror misconduct is

a hearing to determine whether prejudice occiriddited States v. Whitel16 F.3d 903, 929

(D.C. Cir. 1997) (noting that a hearing is ordinarily required when theredsree that a juror
lied duringvoir dire). Because judgment is entenedfavor of defendant WMATA, however,

boththe need for such a hearingd WMATA'’s motion for a new trial are moot.
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V. CONCLUSION
For the reasons set forth above, the Court fihdsplaintiff Darlene Robinson
failed to provide degally sufficient evidentiary basis for a reasonable jury to find in her favor.
The Court therefore grants defendant WMATA’s motion for judgment as arrobtsav. It
deniesas moot WMATA'’s motion foa new trial.

An Order consistent with this Opinion will issue this same day.

SO ORDERED.
/sl
PAUL L. FRIEDMAN
DATE: April 23, 2013 United States District Judge
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