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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

)
In re LIVINGSOCIAL MARKETING AND )
SALES PRACTICE LITIGATION )

)

) Misc. Action No. 11-mc-0472(ESH)
This Document Relates To: ) MDL Docket No. 2254

)
ALL CASES )
11-cv-0745, Forshey v. Living Social Inc., )
11-cv-1208, Miller v. LivingSocial Inc., )

11-cv-1533, Pullman v. Hungry Machine, Inc., )
11-cv-1532, Gosling v. Hungry Machine, Inc., )
11-cv-1535, Abbott v. Hungry Machine, Inc., and)
11-cv-1697, Schultz v. Hungry Machine, Inc. )

)

MEMORANDUM OPINION

Eight named plaintiffs,on behalf of a class of 10.9 million consumers, sued defendants
LivingSocial, Inc. (“LivingSocial”) anddck’s Canoes and Kayaks, LLC, d/b/a Jack’s
Boathouse (“Jack’s Boathouse”) (collectively, “dieflants”), alleging that defendants market
and sell gift certificates, marked as “Deal Vouchers,” with limited expiration periods in
violation of a variety of federal and staasvs, including the Credit Card Accountability
Responsibility and Disclosure Act (the “CARD Act), Pub. L. No. 111-24, 123 Stat. 1734-1766
(codified in scattered sections of U.S.C.); Bistrict of Columbia Consumer Protection Act
(“CCPA"), D.C. Code § 28-390&t seq, and state gift certificate lawsS¢eConsolidated
Amended Class Action Complaint [ECF No. 10] (“Compl.”) 11 1, 5, 9). The parties reached a
settlement that includes both injunctive and monetary relief for consumers who purchased

LivingSocial Deals prior to October 1, 2012, and received Deal Vouchers with allegedly illegal

! Named plaintiffs are Melissa Forshey, Mandy Miller, Kimberly Pullman, Sarah Gosling,
Dawn Abbott, Barrie Arliss, Ga Lauer, and Amy SchultzSéeConsolidated Amended Class
Action Complaint (“Compl.”) [ECF No. 10] at 1.)
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expiration dates and other restrictions. The parties now seek final approval of the settlement
agreement that this Court preliminarily approved on October 26, 2012. Plaintiffs additionally
seek final certification of the class for settlement purposes only and approval of their attorneys’
fee application.
BACKGROUND

A. LivingSocial

LivingSocial is a company that markets “Daily Deals” over the internet, offering
consumers a variety of goods and services frarallmerchants (such as co-defendant Jack’s
Boathouse) at a discountSdeJoint Motion for Final Approval of Class Action Settlement and
Plaintiffs’ Motion for Class Certification [ECRNo. 38] (“Final Approval Mot.”) at 4.) The Deal
Vouchers are generally divided into a “pamirtion, which is the actual amount paid for the
voucher, and a “promaotionafiortion, which is any amount above the paid portion of the
voucher. $ee id) Between when the company first began offering Daily Deals in 2009 and the
closing of the class period on Octolde 2012, approximately 10.9 million individuals
purchased defendants’ voucherSe€3/7/12 Fairness Hearing Trangatr(“Tr.”) at 4-5; Compl.
124)

B. The Litigation

This litigation began as six separate suits, filed in various jurisdictions between February

and April of 20112 On May 2, 2011, LivingSocial filed a motion with the Judicial Panel on

2 Abbott v. LivingSocial, IncNo. 11-0253 (W.D. Wasliiled Feb. 14, 2011 Willer v.
LivingSocial, C.A.11-60519 (S.D. Fldiled Mar. 11, 2011)Forshey v. LivingSocial, IncNo.
11-0745 (D.D.Cfiled Apr. 19, 2011)Pullman v. Hungry Machine, IndNo. 11-0846 (S.D.
Cal.filed Apr. 21, 2011)Gosling v. Hungry Machine, IncNo. 11-2094 (N.D. Cafiled Apr.
28, 2011);Schultz v. Hungry Machine, IndJo. 11-1136 (D.M.Nfiled Apr. 29, 2011). $ee
Conditional Transfer Orderdated 8/22/11 [ECF No. 1] and 9/7/11 [ECF NO. 3]; Final
Approval Mot. [ECF No. 38] at 5).



Multidistrict Litigation (“*JPML”) to transfer the actions for coordinated or consolidated
proceedings pursuant to 28 U.S.C. § 14(Feefoint Proposed Schelihg Order and Case
Management Plan [ECF No. 5] at 1.) On August 22, 2011, the JPML issued a transfer order
with respect to five of the cases, and on 8eyliter 7, 2011, it issued a second transfer order
with respect to the sixth caseSeeConditional Transfer Orders [ECF Nos. 1, 3].)

On November 4, 2011, plaintiffs filed a Cofidated Amended Class Action Complaint,
asserting six claims againstfediedants: (1) violations of the CARD Act; (2) violations of
twenty-seven state gift certificate statutes; (3) violations of the CCPA; (4) breach of contract;
(5) quasi-contract, restitution, or unjust enrichtnand (6) declaratory or injunctive relief.
Plaintiffs allege that the CARD Act’s prohibition on the sale of gift certificates with expiration
periods of less than five years is applicableitongSocial Deals, and that the inclusion of
expiration dates violates a numlodéistate laws pertaining to expiration dates on gift cards and
gift certificates. Plaintiffs also allege that &é/ouchers include a number of other unfair or
unconscionable terms, such aguieing that the entire Voucher be redeemed in a single
transaction and not providing for any unused paortf the Voucher to be exchanged for cash.

The parties engaged in written discovbegween November 2011 and April 2013&eé
Final Approval Mot. at 7-8.) Since the partigsre unable to resolve certain disagreements
with respect to the scope of plaintiffs’ dme@ry requests, on April 16, 2012, plaintiffs filed a
motion to compel, which was fully briefed in May 201%e¢ idat 8.) In addition, defendants
took the depositions of three of the named plaintiffs. Additional deposition notices were served
by both defendants and plaintiffs, but the aetsettled before any further depositions were

conducted. See id) The parties, with the help of a mediator, reached a settlement prior to



conducting any expert discovery and prior to ésolution of the pending motions to dismiss
and to compel. See id)

C. The Settlement

Soon after the transfer order was enteregl pdrties engaged in settlement discussions,
attending an in-person mediation before Judge Edward A. Infante (Ret.) of JAMS on August 30,
2011, and a second such session on June 14, BH@idat 9 (citations omitted).) In addition
to these two in-person mediations, the partiegaged in further discussions and negotiations
under Judge Infante’s supervisiorseg id (citations omitted).) The parties finally came to an
agreement in principle, with the exception of attorneys’ fees and expenses, which were
negotiated after the other termstloé settlement were agreed upoB8ed idat 10 (citation
omitted).) Through subsequent discussions, the parties worked out the details of the agreement,
and on October 19, 2012, the s filed the settlement agmment with the Court. See
Settlement Agreement and Release (“Settlement Agreement”) [ECF No. 24-1] at 6-10.)

The settlement terms ultimately agreed upmhude both monetary and injunctive
relief. (See id) Under the agreement, LivingSocial agrees to pay $4.5 million into a settlement
fund, out of which all claims wilbe paid, as well as the claims processing costs incurred by the
settlement administratorSé¢e idat § 2.1(a), (c).) Each claimaistentitled to &one-time cash
payment equal to the purchase price (also knasvime “paid value”) of unredeemed, expired
LivingSocial Deal Vouchers, up to a maximum of 100%d. at § 2.2) The agreement
provides that if the claims exceed the fund, thayments to claimantsilvbe reduced pro rata.
(Seeidat 8 2.2(a).) Itis now clear that the fund far exceeds the value of the filed claims, so
there will be no pro rata reductiamd all claimants wilteceive 100% of the paid value of each

validly submitted unredeemed, expired Deal Vouch@&aimants will eceive payment between



thirty and forty-five calendar days after the final settlement date and after the claims processing
costs have been paidSde idat § 2.2(c).)

The agreement also includes a provisionciopresdistribution. Between thirty and
forty-five calendar days after the deadline for class members to cash theineett@ecks,
any funds remaining in the settient fund will be paid as@y presdistribution, divided equally
between National Consumers League and Consumers Ui8er.idat § 2.3.)

The agreement also includes several forms of injunctive relief that LivingSocial will
institute within thirty days after the final settlement date and will maintain for three y&as. (
id. at 8 2.4(a).) First, for Deals that containexipiration date and thaan be broken into paid
value and promotional value, LivingSocial will more clearly identify and make more prominent
the paid and promotional values and the respective expiration dates on the Deal Vouchers and
on the LivingSocial website.Sge idat § 2.4(a)(i).) Second, for ahyingSocial Deal that can
be broken into paid and promanial values, the paid value shall not expire any sooner than the
period of expiry provided for by the CARD Act onder the state gift cagift certification law
in which the merchant is locatedhichever period is longer.Sée idat § 2.4(a)(ii).) Third,
LivingSocial will state in its terms and conditioti&t a purchaser may request a refund of the
paid value for any unredeemed Deal Voucher within seven days of purchase, and will include a
hyperlink to the terms and conditions in a prominent position on the Deal check-out age. (

id. at 8 2.4(a)(iii), (iv).) Fourth, LivingSocial Minclude in its terms and conditions a webpage

3 Settlement class members who reeeictual checks are given 180 calendar days to cash the
checks, after which any funds from checks not aastik be returned to the settlement fund. If

a settlement class member who elects electronic payment fails to provide accurate information
to allow payment into an account, those fundlsalso revert to the settlement fundSee
Agreement 8§ 2.2(d).)



or webform to facilitée a refund request if the Deal is edeemed and the merchant goes out of
business before the protramal period expires.See idat § 2.4(a)(v).)

The agreement also addresses plaintiffs’ attgshfees and costs. Plaintiffs agree to
petition the Court for no more than $3 million in fees and costs, while defendants agree that
they will not oppose any application in that amotifSee idat § 2.5(a).) The “attorneys’ fees
and costs fund” is paid into an interest-begrescrow account separate and apart from the
settlement fund. See idat § 2.5(b).) If the Court approves the award of attorneys’ fees and
costs, payment is to be made to class couwmslein five business days after the entry of the
Fairness Hearing Order and Judgme®&teqidat § 2.5(e).) The agreement also provides that
“[w]ithin five (5) business days after payntef Class Counsel is complete, any funds
remaining in the Attorneys’ Fees and Coatsdrshall be paid intthe Settlement Fund.”Id. at
8 2.5(f).) The agreement further provides for incentive awards for the three named plaintiffs in
the amount of $2,500 for plaintiffs who prded deposition testimony and $500 for those who
did not. Geeidat §2.6.)

D. Preliminary Approval

The Court preliminarily apjved the settlement agreement on October 26, 2(B& (
Preliminary Approval and Provisional Class Certification Order [ECF No. 28].) Prior to
granting approval, the Court indicated duratglephonic conference on October 12, 2012, that
final approval would have to wait until the actual number of claimants and the value of the
claims to be paid were knovand that detailed billing recortied to be submitted to support

the attorneys’ fee request.

* This is known as a “clear sailing” provisioSee In re Bluetooth Headset Products Liab.
Litig., 654 F.3d 935, 947 (9th Cir. 2011).



E. Submitted Claims and Actual Expenses

According to the settlement administrat®6,830 claims for settheent relief were
completed, timely submitted, and validated, including both online and paper claim f@eaes. (
Declaration of Jennifer M. Keough in SupportJoint Motion for Final Approval of the Class
Action Settlement (“Keough €l.”) [ECF No. 38-5] { 18°) The aggregate dollar value of
those claims is $1,894,803.7(eg id) In addition, the claims processing costs that are to be
deducted from the &#ement Fund under the termstbé Settlement Agreement are
$53,951.44. $ee id§ 19.f The sum of the cash relief to bistributed to class members and
the total claims processing costshsrefore $1,948,755.14, leaving a residual of $2,551,244.86
to be designated as thg presaward. SeePl. Resp. at 4.)

F. Objections

Class members have filed four formal objections to the settlement agreement. Class

members Frederic Fletcher and Katherine Schaffzin have objected to certain settlement terms,

®> While 53,315 claim forms were smiitted either by U.S. mail amline, it appears that some
26,485 claim forms were, for one reaswranother, not “validated.”SeeKeough Decl. 1 17,
18.) During the Fairness Hearing, class counsesluveable to explain what occurred with those
claims. GeeTr. at 7.) Defense counsel suggested that a certain number of potential class
members may have begun to fill out a claim form before realizing that they did not actually
have unredeemed, expired Vouchers, or that¢beld go to the merchant to redeem the paid
value. Geeidat 7-8.) Regardless of the explanation, the bottom line is that only 26,830 class
members will receive monetabgnefit from this settlement, ntite 53,315 that class counsel
incorrectly represented repeatedly throughout their filin§ee( e.g.Plaintiffs’ Response to the
Court’s February 12, 2013 Order and Oppositio®bgections [ECF No. 40] (“Pl. Resp.”) at 3-
4, 8; Final Approval Mot. at 20, 21.)

® Plaintiffs have represented that the “Claims Bssing Costs include the costs associated with
processing online and paper claims, the opamaif the interactive voice recording (“IVR”)
telephone line, responding to 8&aMember communications, antated project maagement.”

(Pl. Resp. at 4 (citing Keough Decl. § 13; Agment § 1.6).) LivingSocial bears additional
administrative costs, including “costs associated with the dissemination of email notice, website
and online filing setup, and rédal project management.1d()



but as explained herein, their objections are premised on anfigndi@ misunderstanding of the
settlement or of the scope of the releag&eeFletcher Objection [ECF No. 34] and Schaffzin
Objection [ECF No. 35].) Class members Michelle Melton and Cery Perle, filing together, and
Jeremy de la Garza object to thyepresaward and the attorneys’ fee requeSedMelton and
Perle Objection [ECF No. 37] and De la Garzagobpn [ECF No. 33].) Fletcher objects to the
fee request as well. These objections will be addressed herein.

G. Pending before the Court

Currently pending are plaintiffs’ Motiofor Attorneys’ Fees, Reimbursement of
Expenses and Incentive Award Payments [E@F3] and the parties’ Joint Motion for Final
Approval of the Class Action Settlement and Plaintiffs’ Motion for Class Certification [ECF
No. 38]. In addition, as noted, four class members have filed abjedb the settlement
agreement, and plaintiffs have filedesponse to those objections [ECF No. 4@.Fairness
Hearing was held on March 7, 2013, at vihobjector Frederic Fletcher testified.

ANALYSIS
CLASS CERTIFICATION
As a preliminary matter, the Court will certify the class for settlement purpasegd

on its finding that the class satisfies the prergitgs of Federal Rule @ivil Procedure 23(a)

’ At the outset, the Court rejects the absurd notion that LivingSocial’s alleged tax-preferred
status in the District of Columbia has any bearing on this Court’s impatrtiality or that it provides
any basis for recusal SéeFletcher Obj. at 7-8.)

8 plaintiffs notified the Court that a number of “informal objections” were submitted through
email, but were not served on thetps or filed with the Court. SeePl. Resp. at 23-25.) The
Court has reviewed these objections &inds that they are without meritS¢ePl. Resp., EXxs.
1-4.)

® The settlement class is defined as “all persons in the United States who purchased or received
any Deal Vouchers prior to October 1, 2012.” (Agreement § 1.32.)

8



with respect to numerosity, commonality, typicality, and adequacy, as well as the prerequisites
of Rule 23(b)(3) with respect to predominance and superiority.
A. Rule 23(a) and (b)(3) Requirements
1. Numerosity
Rule 23(a) requires that the class berfsmerous that joinder of all members is
impracticable.” Fed. R. Civ. P. 23(a)(1). Themarosity requirement is easily satisfied by the
undisputed fact that LivingSocial has s@ldal Vouchers to 10.9 million individuals between
2009 and October 1, 2012, which has been defined as the class pBeedlr. at 4-5;see also
Keough Decl. 8 (stating that notice oé throposed settlement svamailed to 10.9 million
purchasers of Deal Vouchers).)
2. Commonality
Another prerequisite of Ru3(a) is that “there are questions of law or fact common to
the class.” Fed. R. Civ. P. 23(a)(2). “Under R2B{fa), commonality requires that plaintiffs
advance a ‘common contention’ that ‘must bewth a nature that it is capable of classwide
resolution — which means that determination of its truth or falsity will resolve an issue that is
central to the validity of each one of the claims in one strokedbell v. Salazar679 F.3d
909, 922 (D.C. Cir. 2012) (quotinyal-Mart v. Dukes131 S.Ct. 2541, 2551 (2011)). In this
case, commonality is satisfied because the claims are based on the common contention that
LivingSocial has sold each class member onmare Deal Vouchers with expiration dates that
allegedly violate the CARI[Act and various state gift certificate laws.
3. Typicality
Under Rule 23(a), the Court must find tkizdt “the claims or defenses of the

representative parties are typical of the claimdefenses of the class.” Fed. R. Civ. P.



23(a)(3). Typicality is satisfied here becatlse claims of named plaintiffs and of class
members are based on the same corefdatts and underlying legal theoree Trombley v.
Nat’l City Bank 826 F. Supp. 2d 179, 192-93 (D.D.C. 2011) (typicality is met when “each class
member’s claim arises from the same course of events that led to the claims of the
representative parties” (internal qabon marks and citation omitted)).
4. Adequacy

Finally, Rule 23(a) requires that “the representative parties will fairly and adequately
protect the interests of the class.” Fed. R. €1 23(a)(4). The Court finds that the named
plaintiffs adequately represent the class amdetls no conflict betweethe named plaintiffs’
interests and those of the clag&ee TrombleyB826 F. Supp. 2d at 193. Class member Schaffzin
objects, based on her misunderstanding of the seftieterms, that there is a conflict between
class representatives and clasmmbers because the named pitighndo not hold vouchers that
include both paid and promotional value, atitk“sweeping definition of the class includes
those who hold the full face value of their voucher&eeSchaffzin Obj. at 9.) While the class
is defined broadly, that provision of theragment must be read alongside the provision
regarding the relief provided to the settlement claSeeAgreement 8§ 2.2.) The relief
provision makes clear that only indikials who hold vouchers that angpired unredeemed,
and not subject to a refund are entitled to receive monetary relief; therefore, those individuals
who hold vouchers that are still valid are unaffected by the settlement. They neither can nor are
forced to exchange their unexpired vouchlersa cash payment under the settlement. Thus,
there is no possible conflict.

Because plaintiffs have pursued this action under Rule 23(b)(3), they must meet two

additional criteria: common questions mustegioominate over any questions affecting only

10



individual members” and class réstoon must be “superior to loér available methods for the
fair and efficient adjudication of the controversyAimchem Products, Inc. v. WindséR1 U.S.
591, 615 (1997) (quoting Fed. R. Civ. P. 23(b)(3)). Factors relevant to this inquiry include:

(A) the class members’ interest in individually controlling the prosecution or

defense of separate actions; (B) the extent and nature of any litigation concerning

the controversy already begun by or against class members; (C) the desirability

or undesirability of concerdting the litigation of the eims in the particular

forum; and (D) the likely difficulties in managing a class action.
Fed. R. Civ. P. 23(b)(3)(A)-(D). When a clasbeing certified for settlement purposes only, “a
district court need not inquire whether the ¢éseied, would present intractable management
problems for the proposal is that there be no tigalt other specifications of the Rule — those
designed to protect absentees by blockingarmanted or overbroad class definitions — demand
undiluted, even heightened, attention in the settlement contdrichem Prods521 U.S. at
620.

5. Predominance

Courts in this jurisdiction have found thtae factor of predominance is satisfied by
“generalized evidence which proves or disproves an element on a simultaneous, class-wide
basis, since such proof obviates the neezkéomine each class members’ individual position.”
Trombley 826 F. Supp. 2d at 194 (internal quotation marks antiocisaomitted). The
predominant issues in this case are certain LivingSocial policies that are applicable to all class
members and the question of LivingSocial diisy under the federal CARD Act. Plaintiffs

also allege that LivingSocial's policies viadatarious state gift certificate laws, which may

differ with respect to the particular limits on expiration periods that they estabhbish‘the

19 For example, according to plaintiffs’ represeiutas, Arkansas’s giftertificate statute, Ark.
Stat. Ann. 84-88-703(a), (c), prohibits epgtion periods of less than two yease€Compl. |
138); Kentucky’s statute, Ky. Rev. Stat. § 367.890(2), prohibits expiration periods of less than

11



existence of minor differences in state lawsloet preclude the certification of a nationwide
class.” Cohen v. Chilcoit522 F. Supp. 2d 105, 116 (D.D.C. 2007). The Court finds, therefore,
that the predominance requirement is met.
6. Superiority

The purpose of the superiority requiremertbisensure[] that resolution by class action
will ‘achieve economies dime, effort, and expense, and pam. . . uniformity of decision as
to persons similarly situated jtwout sacrificing procedural iimess or bringing about other
undesirable consequencesTirombley 826 F. Supp. 2d at 194 (quotiAghchem Prods521
U.S. at 615). As the Supreme Court has noted, “[piblecy at the very core of the class action
mechanism is to overcome the problem thatllsreeoveries do not provide the incentive for
any individual to bring a solo aot prosecuting his or her rightsAmchem Prods521 U.S. at
617. Accordingly, it is relevant to the supettipinquiry that “[w]here it is not economically
feasible to obtain relief within the traditional framework of a multiplicity of small individual
suits for damages, aggrieved persons mayitieut any effective redress unless they may
employ the class-action device.Young v. Nationwide Mut. Ins. C&93 F.3d 532, 545 (6th
Cir. 2012) (quotinddeposit Guar. Nat'l Bank v. Ropet45 U.S. 326, 339 (1980)). Because of
the small individual stakes involved here, thithis very type of case that would not likely be
pursued by in the absence of a claBBus, a class action is a superior mechanism.

The Court therefore concludes that the class satisfies all of Rule 23’s prerequisites.

one yeargee id  145); Maryland’s statute, Md. @mn. Code. Ann. § 14-1319(b), prohibits
expiration periods of less than four yeassq id § 148); while Califania’s corresponding

statute, Cal. Civ. Code § 1749.5(a)(1), Connecticut’s statute, Conn. Gen. Stat. Ann. § 42-460(a),
and Florida’s statute, Fla. StatnA 8501.95(d)(a), prohibit the impositionafy expiration

dates. $ee id 1 139, 140, 141.)
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. NOTICE TO SETTLEMENT CLASS

Under Rule 23, “the court must direct tosdanembers the best notice that is practicable
under the circumstances, includimglividual notice to all mmbers who can be identified
through reasonable effort.” Fed. R. Civ. P. 23(c)(2)(B).

The notice must clearly and conciselatstin plain, easily understood language:

() the nature of the action; (ii) the definition of the class certified; (iii) the class

claims, issues, or defenses; (iv) that a class member may enter an appearance

through an attorney if the member so desires; (v) that the court will exclude form

the class any member who requests exclusion; (vi) the time and manner for

requesting exclusion; and (vii) the bindieffect of a class judgment on members
under Rule 23(c)(3).

Having carefully examined both the shtwtm and long-form notices that were issued
to class members, the Court has no diffic@iltging that notice waadequate. Objector
Schaffzin’s misunderstanding of the termghd settlement renders her arguments about the
inadequacy of these notices and the online claim forms meritlsesSchaffzin Obj. at 10.)

1. REASONABLENESS OF SETTLEMENT

Having found that the class should be cieif the Court now turns to consider the
reasonableness of the settlemerddtermine if it fould be approved.

A. General Principles of Law Under Rule 23

Whether a proposed class action settlersbotld be approved lies within the sound
discretion of the district courtSee In re Vitamins Antitrust Litig305 F. Supp. 2d 100, 103
(D.D.C. 2004). Rule 23(e) provides that “[t]heiots, issues, or defenses of a certified class
may be settled, voluntarily dismissed, or compromised only with the court’s approval.” “The
Court must eschew any rubber stamp approvayet, at the same time, must stop short of the

detailed and thorough ingigation that it would undertake if it were actually trying the case.”
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Id. (citation omitted). “[I]n passing on the propossitlement agreementgtidistrict court has
a duty under Fed. R. Civ. P. 23(e) to ensureithatfair, adequate,ral reasonable and is not
the product of collusion between the partiek’re Vitamins Antitrust Class Action215 F.3d
26, 30 (D.C. Cir. 2000) (citations omitted).

There is “no single test” for settlement approval in this jurisdiction; rather, courts have
considered a variety of factors, including: “(a) whether the settlement is the result of arms-
length negotiations; (b) the terms of the settlement in relation to the strengths of plaintiffs’ case;
(c) the status of the litigation proceedings at theetbf settlementd) the reaction of the class;
and (e) the opinion of experienced counséh’re Lorazepam & Clorazepate Antitrust Litig.

205 F.R.D. 369, 375 (D.D.C. 2002) @razepam™) (collecting cases). The Court will address
each in turn.
1. Arms-Length Negotiations

“A ‘presumption of fairness, adequacydareasonableness may attach to a class
settlement reached in arms-length negotiatlmetsveen experienced, capable counsel after
meaningful discovery.” Vitamins Antitrust Litig.305 F. Supp. 2d at 104 (quoting Manual for
Complex Litig. 8 30.42). Class counseid defense counsel are experienced in litigating class
actions, including actions pertang to gift certificate laws. SeeFinal Approval Mot. at 13.)
Counsel engaged in adversarial, arms-length treggmms that extended over more than a year,
while simultaneously conducting discoveryseg idat 14.) Judge Infante, an experienced
mediator who oversaw the settlement negotiations, has indicated in a sworn statement that
“[tlhere was never any type obllusion between the Parties inyasf the negotiations,” adding

that those negotiations “were intense at evexp sff the way, and the Parties vigorously

14



advocated for their respectipesitions.” (Declaration of bh. Edward A. Infante (Ret.)
(“Infante Decl.”) [ECF No. 38-4] 11 1, 10.)

While objector Fletcher alleges, without support, that “[(fedtlement favors
LivingSocial to such an unprecedented degree that collusion must have occurred” (Fletcher Obj.
at 4), his assumption is based on a flawed understanding of the settlement agreement and the
release. Fletcher incorrectly interprets the settlement as releasing LivingSawidttie same
egregious conduct into perpetuity,” by gwid[ing] indefinite immunities for claims not
accrued, and parties presently unaffecte@ée(idat 1, 5.) As made clear during the Fairness
Hearing, the settlement agreement only relealsémsbased on vouchers purchased prior to
October 1, 2012; it does not release any anfiiaife claims made by any person who may
have purchased a voucher prior to October 1, 20%2€T{. at 34-36; Agreement § 5.1
(releasing claims “arising out of relating to any of the actsmissions, or other conduct that
was or could have been alleged in the ActionsIi other words, LivingSocial is released from
liability with respect to certain claims, not certain individuls.

Mr. Fletcher's argument that the settlement agreement renders the CARD Act
inapplicable is likewise meritlessSéeFletcher Obj. at 7.) To the contrary, under the terms of
the settlement, LivingSocial agrees that for three years, the Vouchers it issues will have
expiration dates that are no shorter than theyfeag's required by the CARD Act (and in some

cases longer, if required by the applicable state gift certificate la®spAgreement § 2.4.)

11 Objector Katherine Schaffzin argues that the settlement “forces class members to forfeit
100% of the paid value remaining in their Vouchergin a class, which, in the best possible
scenario, will offer 100% of the paid valuetbé voucher back to the class member.”
(Schaffzin Objection [ECF No. 35] at 4.) Mschaffzin is incorrectAs plaintiffs explain,

under the terms of the settlemg“Class Members will be entitletco monetary relief if they
purchased or received a Deal Voucher izt expired, remains wedeemed and was not
subject to a refund.” (Pl. Resp. at 9 (citing Agreement § 2.2).)

15



After the settlement period ends, LivingSociallwe still be bound to follow the law, including
the CARD Act to the extent that it applies to Deal Vouchers. The Court thus rejects Fletcher’s
objections, and concludes thaetkettlement was the productasims-length negotiations.
2. Terms of Settlement in Relation to Strength of Plaintiffs’ Case

The settlement agreement provides for monetary and injunctive relief for millions of
LivingSocial customers nationwideSé&eFinal Approval Mot. at 15.) LivingSocial will pay
$4,500,000 into the Settlement Fund, which will providenplete relief to class members who
have submitted valid claims — that each claimant will receive 10086 the paid value of their
expired, unredeemed Voucher§eg idat 16.) Indeed, now that the claims period has closed,
it is clear that the Settlement Fund is significatdrger than necessary to satisfy the submitted
and validated claims. Once all claims forureds for expired and unredeemed Deal Vouchers
have been fully satisfied, the remiag funds will be distributed asy presawards to two non-
profit organizations with missions that ategyaed with plaintiffs’ interests and closely
approximate the purpose of the sufse¢ id)

In addition, the settlement agreement includgmctive relief requiring LivingSocial to
follow certain practices for three years after the final settlement daé= idat 17.) As
detailed above, these changes include what ingglhe an agreement to abide by the five-year
expiration period of the CARD Act (or pertinent state gift certificate laws that may prescribe
longer expiration periods) and a series of changes that will make LivingSocial’'s disclosures of
its policies more transparemdeffective. In fact, accordirtg counsel for LivingSocialsge
Tr. at 12, 26) and plaintiffs’ filinggeePl. Resp. at 12), these practices are already in place at
LivingSocial, having been instituted beginning shortly after the first suit was filed on February

14, 2011.
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These benefits to the class must be considerpcktaposition with the risks attendant to
continued litigation of this matteiSee Lorazepam 205 F.R.D. at 377. Defendants assert that
they have strong defenses, which might have foreclosed the possibility of any class-wide
recovery, in the absence of a settlemeBeefinal Approval Mot. at 17.) They maintain that
plaintiffs would be unlikely to succeed in establishing that Deal Vouchers are, or should be,
regulated as “gift certificatesinder federal or state lawSde idat 18.) In addition, they argue
that even if Deal Vouchers are considered gift certificates, the relevant gift certificate
regulations expressly permit the placement gir@tion dates on the Vobers’ promotional (as
opposed to paid) valueS¢e id) If the litigation had progressed, defendants would have also
contended that individual ises predominate over common issues, thereby precluding class
certification under Rule 23(b)(3)S¢e idat 19.)

3. Status of Litigation Proceedings at Time of Settlement

Courts also “consider whether counsetitsafficient information, through adequate
discovery, to reasonably assess the risks of litigation vis-a-vis the probability of success and
range of recovery.”Chilcott, 522 F. Supp. 2d at 117 (quotihgre Lorazepam & Clorazepate
Antitrust Litig., 2003 WL 22037741, at *4 (D.D.C. June 16, 2008pfazepam [)). In this
case, the parties engaged in written disepweith defendants producing 29,000 documents,
consisting of more than 73,0p@ges, and more than 100 megabyof electronically stored
information. GeeFinal Approval Mot. at 20; Plaintiffs’ Motion for an Award of Attorneys’
Fees, Reimbursement of Expenses and InceAinard Payments (“Pl. Fee Mot.”) [ECF No.
31] at 10.) Defendants noticed the depositioinall named plaintiffs and deposed threBed
Final Approval Mot. at 20.) As a result, the parties had sufficient irdbam to have a realistic

assessment of their prospects in the litigatibhe parties briefed a mion to dismiss and a
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motion to compel, but had not reached the point of briefing summary judgment motions. The
Court therefore finds that the settlement “does not ‘come too early to be suspicious nor too late
to be a waste of resources’ but is rather “at a desirable point in the litigation for the parties to
reach an agreement and to resolve these isathesut further delay, expense, and litigation.”
Chilcott, 522 F. Supp. 2d at 117 (quotiWgamins Antitrust Litig.,305 F. Supp. 2d at 105.)
4. Reaction of the Class

Four formal objections have been filedtins case, along with four “informal”
objections that were not properly served on the parties or thé &alicontained minimal
information. This is not a significant numberaidjections. While the Court agrees that some
of the objections raised valid points with respto attorneys’ fees, it rejects the objections
regarding the settlement and thepresaward, for they are largely based on misreading the
terms of the settlement. In atdn, there have been 361 valid requests for exclusion from the
class, which is also not a significant numbewiew of the size of the class and the more than
26,000 claims submitted. SéeFinal Approval Mot. at 21.)

5. Opinion of Experienced Counsel

Courts in this jurisdiction have noted tHfithe opinion of experienced counsel ‘should
be afforded substantial considgon by a court in evaluating the reasonableness of a proposed
settlement.” Meijer, Inc. v. Warner Chilcott Holdings Co. |B65 F. Supp. 2d 49, 58 (D.D.C.
2008) (quotind-orazepam 112003 WL 22037741, at *6.) The experienced counsel involved in
this case are obviously of the opinion that the setld is fair, reasonable and adequate, and as
noted, no one has seriously disputed this positi8eeRinal Approval Mot. at 21-22 (citations

omitted).)

18



B. CyPresAward

The Court finds that the two organizatidhat have been designated to recel@res
awards out of the residual fundfer claimants are fully corepsated are apppriate choices.
Consumers Union, which is the non-profit polaxyd advocacy arm ofddsumer Reports, is
dedicated to “work for a fair, just, and safarketplace for all consumers, and to empower
consumers to protect themselves.” (Declarabf Ellen Bloom, SenidDirector, Consumers
Union [ECF No. 38-2] 1 3.) Consumers Unioay®d a role in securing the passage of the
CARD Act of 2009, and in pacular, the gift card provision in the lawSd¢e id{ 6.) The
organization has engaged in other legislative and public advetiacts relating to the “pitfalls
and hidden costs of gift cards.Id({ 8.) The Court finds that the interests and activities of
Consumers Union are thus directly alignathwhose advanced in this lawsuit.

Similarly, National Consumers League (“NCL”") is dedicated to “protect[ing] and
promot[ing] social and economic justice fansumers and workers in the United States and
abroad.” (Declaration of Sally Greenberg, Bxac Director, NCL [ECF No. 38-3] 1 3.) NCL
has been involved in a range of consumergatadn activities, including issues relating to gift
cards. NCL supported passage of the CARD Act and has advocated for measures designed to
protect consumers from abusive gift cards praciméise District of Columbia and Maryland.
(See id 1 6, 7.) So, as is the case with Constgtnion, NCL's interests and activities are
aligned with those of this lawsuit.

Indeed, theey presbeneficiaries here are far better choices than were the intepded
presbeneficiaries inn re Groupon, Inc., Mktg. and Sales Practices Liffgsroupori), No. 11-
md-2238 (S.D. Cakonsolidatedlune 2, 2011). I&roupon counsel argued that the intended

cy presbeneficiaries — the Electronic Frontier Folation and the Center for Democracy and
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Technology — were sufficiently related to ttese because the “Class Members are Internet
users whose claims arise from Groupon’s pugztytunlawful online marketing and sales
practices,” while the beneficiaries were “t@dvocacy organizations dedicated to pursuing
Internet consumer rights.” Order DenyingnidMotion for Final Approval of Class Action
SettlementGroupon No. 11-md-2238slip opat *15 (S.D. Cal. Sept. 28, 2012). T@eoupon
court rejected they presprovision, finding that there wam “driving nexus” between the

“claims alleged in the case and thepresbeneficiary.” See id In addition, the claims period

in Groupondid not close before final approval of the settlement agreement, so it was possible
that thecy presaward would have been distributeddre all class members had been fully
compensated for their losses.

In contrast, the intendiebeneficiaries of they presaward in this case are sufficiently
aligned with the claims in the lawsuit. Funim®re, the claims period has already closed, and it
is readily apparent that all claimants will be fully compensated for their losses. Therefore, it is
appropriate for the residual funds to go to tvam-profit organizations that are dedicated to the
public interest, particularly where the alternawvould be to return the funds to defendant,
thereby reducing the deterrent effect of the suit, or to escheat to the state. Objector De la Garza
argues that the residual funds should eschealaett.S. government, or, in the alternative, be
used for pro rata distribution beyond the \eabf the unused voucher, because the class
complaint sought punitive damageseé€De la Garza Obj. at 1.) Because the Court does not
find any of these alternatives to be preferable, it will approveyh@esbeneficiaries as

designated?

12The Court also takes note of, but rejeas baseless, the objection that ‘tiie@res
distributions to these organizations do not further the interest of the class members” because
“[n]either of [the designated] organizations appear to deal with the prevention of unfair and
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Although there are grounds to argue that the amount afytpbeesaward is
disproportionate in relation togthrecovery by the class, t@®urt will nonethedss approve it.

In this regard, the Court recognizes the Third Circuit’s recent pronouncement that “[b]arring
sufficient justificationcy presawards should generally represarsmall percentage of total
settlement funds.In re Baby Products Antitrust Litig2013 WL 599662, at *5 (3d Cir. 2013).
But in that case, a fund of approximately $21.5 million was designated for the class, but only
approximately $3 million actually ended up being distributed to the class, leasyngras

award of $18.5 million.Id. at *1. The sheer disproportion between the awards going to
claimants and the award goingay presbeneficiaries clearly factored into the Third Circuit’s
decision to reverse the district court’'s approval of the settlement. More significantly, however,
the Third Circuit held that the district court “did not have the factual basis necessary to
determine whether the settlemeras fair to the entire classghd “did not know the amount of
compensation that will be distributed directly to the clasg.”at *7.

In the instant case, by contrast, alllodse numbers are now known. The claims period
has ended and the number daiots and the value of those claims are known. The amount of
thecy presaward ($2.5 million, plus any amounts not distited from the Attorneys’ Fees and
Cost Fund) as compared to the direct benefclaimants (justinder $1.9 million), while far
from ideal, is not nearly as lopsided a8aby Products Claimants will recede full relief, and
it is more desirable for the residual funds to go toah@resbeneficiaries, than back to
LivingSocial. Moreover, several courts in this jurisdiction have approved sicyilaires

awards.See, e.gln re Dep't of Veterans’ Affairs Data Theft Litjg653 F. Supp. 2d 58, 61

deceptive business practices, which was the intended purpose of the class actiorskere.” (
Melton and Perle Obj. at 3-4.) On the contrahese two organizations do work on issues
directly related to the subject of this suit.
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(D.D.C. 2009) (approving settient agreement includinay presaward likely to be more than
$14 million compared to $2.1 million directtistributed to plaintiffs)Radosti v. Envision EMI,
LLC, 760 F. Supp. 2d 73, 75 (D.D.C. 2011) (apimg settlement agreement includiog pres
award of $3.69 million with $8 million in direct distributior)jamond Chem. Co. v. Akzo
Nobel Chemicals B.Y517 F. Supp. 2d 212, 215, 220-21 (D.D.C. 2007) (appraynges
distribution of $5.1 million oubf $12.9 million settlement fundgf. Boyle v. Giral 820 A.2d
561, 565 n.6, 570 (D.C. 2003) (approving settlemtit $107 million distributed to consumer
class while $107 million intended foormsumer class designated ag/aresaward because of
impracticality of distributing directly to conswenclass members). Nonetheless, as other judges
in this jurisdiction have done, the Court wilk&into consideration the relatively small
proportion of the settlementiid that provides direct monetary relief to claimants when it
determines attorneys’ feeSee In re Dep’t of Veterans’ Affairs Data Theft Litig53 F. Supp.
2d at 61 (taking into account “the peculiar balabetween the return to class members and the
size and nature of they prescontribution” in determining fee award).

C. Conclusion

For the above reasons, the Court finds, coeisisvith Fed. R. Civ. P. 23(e), that the
settlement agreement is fair, adequate, and reasonable and the result of arms-length
negotiations. The settlemenbprdes for full economic recovetyy claimants, as well as
injunctive relief that may provide some benefdaduture LivingSocial customers. The Court
will also approve the reasonable incentive awards, which are $2500 for the three named
plaintiffs who were deposed and $500 for thma@ing named plaintiffs, for a total of $10,000.

(SeeFinal Approval Mot. at 10).
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V. LEGAL FEES

The Court will now turn to the vexing issue of attorneys’ fees, which is, unfortunately,
one of the central issues in this case, asiit most class action litigation. It is especially
challenging here, since on6,830 class members out gbassible 10.9 million will recover
$1,894,803 (or approximately $70 per class membat)the attorneys seek $3 million in fees
and costs.

A. Governing Principles of Law

“In a certified class action, the court may award reasonable attorney’s fees and
nontaxable costs that are authorized by law ahbyparties’ agreement.” Fed. R. Civ. P. 23(h).
However, “[a]n award of attorneys’ fees mustrbasonable in light of the results obtaineth”
re Dep't of Veterans’ Affairs Data Theft Litjgg53 F. Supp. 2d at 60. The D.C. Circuit has held
that “a percentage-of-the-fund method is the appropriate mechanism for determining the
attorney fees award in common fund casedwedish Hosp. v. Shalald F.3d 1261, 1271
(D.C. Cir. 1993). While “fee awards in commamtl cases may range from fifteen to forty-five
percent,"Lorazepam || 2003 WL 22037741, at *7, “a majority of common fund class action fee
awards fall between twenty and thirty percerBwedish Hosp1 F.3d at 1272.

Courts frequently use the lodestar as asfcheck on the propriety of fees awarded
under the percentage-of-the-fund method, sometiaggusting the percentage or the award
upward or downward accordinglysee In re Rite Aid Corp. Sec. Liti§96 F.3d 294, 300 (3d
Cir. 2005) (“[1]t is sensible for a court to uaesecond method of fee approval to cross-check its
initial fee calculation.”)Goldberger v. Integrated Res., In209 F. 3d 43, 50 (2d Cir. 2000)

(“[T]he lodestar remains useful as a baseline . . . we encourage the practice of requiring
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documentation of hours as a ‘cross check’ on the reasonableness of the requested percentage.”);
Manual for Complex Litig. (Fourth2009) § 14.121 n.504 (collecting caségd);8 14.122.

Under the lodestar method, “an attorney’s usual billing rate is presumptively the
reasonable rate, provided that the rate is ‘in line with those prevailing in the community for
similar services by lawyers of reasonablyngarable skill, experience and reputationKattan
by Thomas v. District of Columbi@95 F. 2d 274, 278 (D.C. Cir. 1993) (quotBigim v.
Stenson465 U.S. 886, 895-96 n. 11 (1984)). However, courts have reduced the lodestar in
cases in which it is apparent tltatunsel’s calculations are suspeSee, e.g., Miller v.

Holzmann 575 F. Supp. 2d 2, 45 (D.D.C. 2008) (reductigrneys’ fees by 25.5 percent based
on ambiguous time entries, block billing, ineffidiestaffing, and erroneousclusion of clerical
work), vacated in part on separate grounds by United States ex rel. Miller v. Bill Harbert
Intern. Const., InG.608 F.3d 871 (D.C. Cir. 2010Yjuldrow v. Re-Direct, In¢ 397 F. Supp. 2d
1, 4-5 (D.D.C. 2005) (reducing attorneys’ fé®s25 percent because of disproportion between
fee request and size of judgment irlatively straightforward negligence suit”).

B. Plaintiffs’ Position

Plaintiffs have requested an ad@af $3,000,000 for fees and expenses, which
defendants have agreed not to oppoSeell. Fee Mot. at 13.) They argue that this amount is
justified by “the comprehensive settlement benefits achieved on behalf of the Settlement Class,
as well as the time, effort and resources agpd by Plaintiffs’ Counsel in successfully
prosecuting this Action to conclusion.td() They suggest that the requested fee award is fair
and reasonable as a percentage of thal“tainstructive common fund” and when cross-

checked against the lodestald. @t 13-14.)
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Plaintiffs frame their fee request as constituting “less than 5%" of the “constructive
common fund,” which they value at $62 million, inclngi“the value of the cash relief available
to the Settlement Classd certain administrative sts ($4,5000,000), the additional
administration costs borne by LivingSocfapproximately $80,000), the agreed-upon amount
of attorneys’ fees and expenses ($3,000,0668)tae value of the injunctive relief ($54 million
at the low end).” Id. at 4.) Regarding the lodestar crosgai plaintiffs maintain that their
total lodestar is $2,025,465.50 for 4,012.50 hours of work, in addition to $43,297 in expenses.
(SeeNotice of Errata [ECF Doc. 39] at 1; Pl. Fee Mot. at #9Tjhey suggest, therefore, that
their fee request represents a “modest multiplier of less than 1.5 times the lod&staPl. (

Fee Mot. at 4.)

C. Lorazepam Factors

Plaintiffs contend that their éerequest is reasonable underltbeazepanfactors, which
Judge Hogan adopted from the Third Circuit in the absef any definitive test in this Circuit.
Those factors include:

(1) The size of the fund created and the number of persons benefitted; (2) the

presence or absence of substantial diges by members of the class to the

settlement terms and/or feesjuested by counsel; (3) the skill and efficiency of

the attorneys involved; (4) the complexity and duration of the litigation; (5) the

risk of nonpayment; (6) the amount of timevoted to the case by plaintiffs’

counsel; and (7) the ards in similar cases.

Lorazepam 112003 WL 22037741, at *8. Of these factors, the most significant factor here is

the size of the fund, which in turn depends omthibr injunctive relief should be valued at $54

million and whether it should be included in the fund.

13 plaintiffs originally represented that their lodestar was $2,037,278.75, but submitted a Notice
of Errata on February 25, 2013, notifying the Court that the hourly rates for attorneys Shawn
Wanta and Melissa WolchanskyHalunen & Associates had been incorrectly listed as $750.00
rather than the correct hourly rate of $425.00,tdu@n internal clericaérror.” (Notice of

Errata at 1.)
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1. The Size of the Fund and Number of People Who Will Benefit

a. The Fund

The Court rejects plaintiffs’ attempt t@lue the common fund at $62 million. While
there are many cases where courts have takefath of “valuable” injunctive relief into
account in awarding attorneys’ fees, the Cauttnaware of any case where a fund has been
defined to include the supposed value of the injunctive relief to the class mei@ber®.g.,
Pinto v. Princess Cruise Lines, Lti&13 F. Supp. 2d 1334, 1343 (S.D. Fla. 2007)
(acknowledging the “impdant injunctive relief,” but not distssing a particular dollar value);

In re Excess Value Ins. Coverage Liti§98 F. Supp. 2d 380, 388 (S.D.N.Y. 2005) (“Rather

than attempt to assign a specific dollar value to the Structural Changes, the Court is
acknowledging that they do benefit the Class by awarding legal fees at the upper end (30%) of
the Settlement Value commonly awarded urttle percentage method, although still

substantially lower than the fees sought by counséh’ie Visa Check/Mastermoney Antitrust
Litig., 297 F. Supp. 2d 503, 525 (E.D.N.Y. 2003) (tbart accounted for the “substantial
injunctive relief” whilestill reducing fees from $660 million to $220 milliot).

Because the value of injunctive relief can belgficult to quantify,some courts have
opted to use the lodestar method in jurisdictionshich they have the discretion to use either
the lodestar or the percentage-of-the-fund mett®ek, e.g., In re HP Laser Printer Litj@011
WL 3861703, at *5 (C.D. Cal. 2011n re Bluetooth Headset Prods. Liab. Liti@012 WL
6869641, at *8 n.24 (C.D. Cal. 2012) (choosing ndtreat[] the settlement as a common fund
due to the excessive degree to which variousnagsans about the value of the injunctive relief

can manipulate the attorney’s fee award”).

14 At the Fairness Hearing, plaintiffs’ counselsuanable to cite any case where the fund has
been calculated to include aegjfic amount representing the valofethe injunctive relief to the
plaintiff class. §eeTlr. at 20-21.)
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In the few cases where courts have accepted that the injunctive relief may be worth a
particular amount, their acknovdgment of that figure appes to have made little to no
difference in their ultimate calculations. For instancédaCoy v. Health Net, Inc569 F.

Supp. 2d 448, 478 (D.N.J. 2008), the court accefpiegbarties’ valuation of the injunctive
relief and made a fee award that “represgust over 32% of the common fund of $215 million
and 28% of the $249 million value of the common fund plus the pdiigsst estimated value
of the injunctive relief.” In that case, it was clear that whether the injunctive relief was
included, the fee award did not deviate much ftbenstandard range of awards, and resulted in
only a four percentage point difference. Meaiteyhn the sole case cited by plaintiffs where
the court did incorporate thiejunctive relief into the valkel of the common fund, the court
awarded fees in the amount of 12.9% ef thnd, well below the 20-30% general range of
awards in common fund caseSee Sheppard v. Consol. Edison of New ,Y20@2 WL

2003206, at *7 (E.D.N.Y. 2002). Also, that caseadlved $6.745 million in monetary relief and
“an estimated $5 million in non-motagy, injunctive relief,” whith was based on the estimated
cost to the defendant of implementing the dem rather than the economic value of those
changes to the clastd.

This Court believes there is a significant difference between valuing injunctive relief
based on concrete figurestaghe cost to defendant mhplementinghe relief and representing
approximately 40% of the fund (as$hepparg, and this case, whepaintiffs propose valuing
injunctive relief based on speculation abautsumer behavior andugh estimates of the
economic consequences thereof, which wogftresent an astonishing 87% of the fuSe.e

Kings Choice Neckwear, Inc. v. DHL Airways, |[rR)03 WL 22283814, at *4 (S.D.N.Y. Oct.
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2, 2003) (“[T]he value of the injunction diffe enormously depending on whether it is
considered from the viewpoint dfe plaintiffs or defendants®
In this regard, the Court is persigal by the Ninth Circuit’s rationale Btaton v.
Boeing 327 F.3d 938, 974 (9th Cir. 2003), where the court observed:
only in the unusual instance where the value to individual class members of
benefits deriving from injunctive relief nde accurately ascertained may courts
include such relief as part of the value of a common fund for purposes of applying
the percentage method of determining fe@then this is not the case, courts
should consider the value of theungtive relief obtained as a relevant
circumstance in determining what pertage of the common fund class counsel
should receive as attorneys’ fees, ratian as a part of the fund itself.
(internal quotation markand citations omitted). d@sistent with this reasoning, the Court will
consider the injunctive relief as a “relevant circumstance,” but it will not increase the common

fund by $54 million. Plaintiffs’ estimates of thelua of the injunctive relief are simply too

speculative’® While the injunctive relief is not wdrtess, to value it at $54 million serves no

> ivingSocial’'s counsel made cleat the Fairness Hearing that the injunctive relief does not
actually cost the company anythinge€Tr. at 43-44 (“[T]he fact is LivingSocial does not
benefit economically if the vouche not redeemed . . . The changes in practice that the
company has instituted that it will be enjoirteccontinue under the settlement agreement are
not directly relevant to the company’s bottonreliimancially. They don’t affect the manner or
the means or the amount of revenue.”).)

'8 The Court acknowledges that plaintiffs haubmitted the expert report of Alexander
Hoinsky to support their request of $54 milliom fojunctive relief. The Hoinsky report,
however, is of marginal value. He suggestsade range of possible values for the injunctive
relief ranging from $54 million to $216 million.SéeExpert Report of Alexander Hoinsky
Report, Ex. 1 to Pl. Fee Mot. [ECF No. 31-1ln his calculations, Hoinsky starts with the
imprecise estimate that between 5% and 21% of Deal Vouchers expire and go unredeemed each
year. He then projects “the impact at threelg of additionaredemption [of Deal Vouchers]

by Class Members resulting frotime Settlement Agreement: tvod one-half percent (2.5%),
five percent (5%) and ten percent (10%),” aaduces those figures to present value at a
“conservative ten percent (10%) present value rdtk.at 6. He arrives at the following
present values for the five-year period from 2013 through 2017: $54,040,699 at 2.5%;
$108,081,397 at 5.0%; and $216,162,793 at 10.@®ée {d) Without the benefit of the
adversarial process, the Court is unable to assess the reliability of this report. However, it is
apparent that the projections used do nppsrt a finding regarding the “‘undisputed and
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useful purpose other than to i the fund for purposes of lowering the percentage of the fund
represented by the fee request.

In addition, the value of the injunctive relief to prospective LivingSocial consumers is
far from clear. First, the extent to which LivingSocial’s policies with respect to expiration dates
have changed is ambiguous at best. Evemipits’ characterization of the value of the
injunctive relief is far from compelling: they note that “as a direct result of this Settlement,
LivingSocial has agreed toaintain its current practicef not placing an expiration date on the
paid value of any Deal Voucher that is shortantkhe five-year period of expiry set forth by
the CARD Act. . . for at least three years,” and “LivingSocial mgintain its current practice
of providing clear and conspicuous disclosurgdaring the difference between the paid value
and promotional value on its Deal Vouchersywadl as on its Company website.” (Pl. Resp. at
12 (emphasis added).) Admittedly, certain policy changes were made subsequent to the filing
of this suit!” but, as made clear by defense counsel, “utidte CARD Act, the notion of a paid
promotional split isomething that the company has always recognized via this settlement,
the company has made clear and added additional disclosures regarding the nature of that split
and the duration of the paid valwhich, of course, is five ges under the CARD Act -- and in
many states, perpetual -- as opposed to tbmetional value.” (Tr. at 26 (emphasis added).)
Moreover, it is unclear if LivingSocial’s expiration policies before this suit was filed were
considerably different from the practices prescribed by the settlement agreeSe=@or(pl.

38 (“LivingSocial attempts to circumvent fedeasld state gift certificate laws by inserting a

mathematically ascertainable™ value of the injunctive relief to each class member, as would be
necessary to award fees on that bdsiSee Statgr327 F. 3d at 972 (quotirBpeing Co. v. Van
Gemert 444 U.S. 478-79 (1980)).

"SeeTr. at 10 (“The practices that are listed in the settlement agreement that LivingSocial has
agreed to continue and maintain for the three-year period were instituted after the first lawsuit in
what became this MDL.”)
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disclaimer on some LivingSocial gift certificates in which it claims its expiration terms do not
apply to any prepaid portion of the gift tBcates”); Tr. at 45 (LivingSocial's counsel
explaining that the settlement term providfog a full refund if the merchant goes out of
business before the expirationtbé promotional period “is primarilgne of disclosure in that it
is now clear to LivingSocial’'s customers and class members that that, in fact, is going to be the
practice in the event of a méant going out of business”).)

Second, whenever these policies were implemented and ebenmjunctive relief did
cause the implementation of better disclosure practices, the major thrust of the injunctive relief
is, in essence, an agreement by LivingSocial to abide for three years by what plaintiffs claim is
required by law. $e€Tlr. at 25 (class counsel agreeinghathe Court’'s assessment that
injunctive relief requires LivingSocial to abide tan expiration date that at least purportedly is
federally mandated”).) Moreover, the injunctive relief provides limited direct benefit to class
members since they bought their Vouchmaier to October 2012 and the injunctive relief
applies only to prospective purchasers whg mramay not have bought in the paSkee Statan
327 F.3d at 974.

Rather than attempting to disguise the size of their fee request by painting it as “less than
5%” of a $62 million fund (PIl. Fee Mot. at 4), ibwld have been preferable for counsel to have
acknowledged that the common fund consists ontjhefmonetary relief plus fees and costs (or
$7.5 million) and then to have requested a fe®3million, which amounts to 40% of the

fund.*®

%]t is notable that the same attorneys did not assign any value to the injunctive relief in
Groupon even though it was similar to the relief ab&l here and involved a potential class of
over 14 million Groupon customers. Plaintiffs’ counsel attributedsilgnificant difference in
approach to the fact that touponcase was riskier given the mandatory arbitration clause
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b. Number Who Will Benefit

As far as the number of people who vieiénefit, 26,830 valid eims have been
submitted, representing a mere .25% ofgghgorted class of 10.9 million. While the number
of people is not negligible and those individuaii receive 100% of the paid value of their
Deal Voucher, the recovery by each peraorounts to approximately $70.00. Furthermore,
even the $4.5 million in monetary relief includessi¢han $2 million in direct benefits to class
members while awardingay presof more than $2.5 million. The Court is cognizant that
generally “the percentage applies to thelttad created, even where the actual payout
following the claims process is lowerPinto, 513 F. Supp. 2d at 1339. However, it is also
appropriate to considéhne proportion of the award that is goingctopreswhen assessing the
benefit of the settlaent to the class and the correspondialgulation of attorneys’ feessee In
re Dep’t of Veterans’ Affairs Data Theft Litigg53 F. Supp. 2d at 61 (“Here, | believe the
proportional size of they prescontribution counsels an award ti@tat the low end, or even
below the low end, of the standard range.”)

2. Objections to Settlemenerms and/or Fees Request

As discussed above, only four formal objectibase been filed. The objections to the
settlement terms are largely meritless, but the Court agrees with those objectors who have
challenged the size of the fee request. Wiaile fs not a large numbef objections, the fact
that few objections have been made is not neaosaa indication of the value of the suliee,
e.g., Parker v. Time Warner Entm’'t Co., L..831 F. Supp. 2d 242, 258 (E.D.N.Y. 2009)

(“While the number of objections and exclusions constitutes only a small fraction of the Class,

(seeTr. at 14), but as noted by LivingSocial's cgeh the arbitration issue affected a certain
percentage of the class here as welleg(id at 16.)
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the Court does not attribute a great deal ofiBag@mnce to the number given the low stakes of a
$5 settlement and the burden on each objector to provide their written objections in triplicate,
buy three stamps and mail copies to@wart, Class Counsahd defense counsel.”).
3. Skill and Efficiency of Attorneys Involved

The attorneys involved in this matter arearly experienced class action attorneys. The
Court harbors some doubt, however, as to hérethe litigation was prosecuted in the most
efficient manner possible. Forty-six lawyers at twelve firms billed time to this case, and at one
of the two firms that served asdd class counsel, every attorney in the firm — seventeen in all —
billed time to this litigation. $eeTr. at 27.) At a minimum, this is a highly inefficient way of
doing businessSee Miller 575 F. Supp. 2d at 40-41 (“too mgattorneys were assigned to
discrete tasks,” including eleven attorngyaking on one deposition and seven attorneys
working on a fifth amended complaint).

4. Complexity and Duration of Litigation

The litigation lasted just over two years from the filing of the first complaint on
February 14, 2011, to the Fairness Hearing on March 7, 2013. This is a relatively brief time
span for an MDL action. It also involved only six cases, which is a relatively small MDL.
Although there were novel issues of law regagdime CARD Act, all of these issues had to be
researched first iGrouponby the same firm, Robbins Gellar, that served as co-lead class
counsel in this case. While, asted by plaintiffs’ counsel, thérouponcase settled early in
the litigation because plaintiffs faced a riskoeing forced into individual arbitration, the
instant case also settled relatively quickly and it presented no new legal iSaeds. at 15.)

Therefore, this factor argues against a high percentage fee award.

32



5. Risk of Nonpayment
Because there were several novel legal isandsther hurdles, such as a potential cap
on damages for CARD Act claims and the possibility that varying state laws could pose a bar to
class certification, class counsesamed a degree of risk in pursing this case since they were
not guaranteed to receive compensation for their work and time.
6. Amount of Time Devoted by Plaintiffs’ Counsel
According to the time records and repréagans of plaintiffs’ counsel, they spent
substantial time on thimatter — a total of 4,012 attorneydaparalegal hours. As noted,
however, this number may not reflect the complexity of the case as much as the inefficiencies
involved in prosecuting a class action whewelve law firms (and forty-six lawyerSywere
involved. Furthermore, the claastion plaintiffs’ lawyers are unconstrained by market forces;
they do not regularly charge by the hour, they have no clients to monitor their billings, and there
is no real incentive to be efficient or to cut hoursades. As a result, the number of hours spent
by these lawyers and paralegals is of limited use in assessing plaintiffs’ fee request.
7. Awards in Similar Cases
Courts in this jurisdiction have generally awarded fees ranging from 20-30% with some
exceptions based on the partenutircumstances of the casgee In re Baan C&ec. Litig,
288 F. Supp. 2d 14, 22 (D.D.C. 2003) (awarding 28%igmins Antitrust Litig. 2001 WL
34312839, at *10 (D.D.C. 2001) (awarding 34Rgdosti,760 F. Supp. 2d at 78 (awarding
33%);Lorazepam I] 2003 WL 22037741, at *9 (awarding 30%ells v. Allstate Ins. Cp557
F. Supp. 2d 1, 7 (D.D.C. 2008) (approvihso award “in this unique caselj re Dep'’t of

Veterans’ Affairs Data Theft Litig653 F. Supp. 2d at 61 (awarding 18% due to “the peculiar

1 Admittedly, eight of the lawyers on plaintiffs’ team account for 2,584 of the 4,012 hours spent
on this litigation.
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balance between the return to classnibers and the size and nature ofdhigres
contribution”).

In the case most similar to this on&roupon- plaintiffs’ counsel sought and were
awarded 25% of the common fund, whichcamted to $2,125,000. Class counsel tries to
distinguish that case by arguing that they were forced to resolve the case quickly because of the
threat of forced arbitration, and thus, they did sk as much in fees as they perhaps might
have, but rather, they agreed to a fee that significantly less than their lodestar of $2.9
million. (SeePl. Resp. at 5-6). Class counsel also atlyenaintains that the settlement in this
case is superior to tierouponsettiement because class menstreceive more complete
compensation through a less convoluted processe id) However, they concede that
Grouponwas riskier, larger, and more legally complex because of the arbitration issue, than this
case. $eelr. at 14, 19-20.)

Furthermore, th&rouponsettlement fund was laeg ($6.375 million v. $4.5 million
(excluding attorneys’ fees in each casg)yepresented a larger potential class (14.2 million
class members v. 10.9 million semembers); and even though the claims peri@tanpon
has hardly begun, more otzants have stepped forwaiéll,245 as of February 2, 2013 v.

26,830) and a greater amount of the fundlteen claimed ($2.428 million v. $1.89 million).
(SeePl. Resp. at 8; Order Denying Joint Motion for Final Approval of Class Action Settlement,
Groupon 11-md-2238slip op at *4 (S.D. Cal. Sept. 28, 201Drder Approving Class Action
SettlementGroupon 11-md-2238slip opat *7 (S.D. Cal. Dec. 18, 2012).) And, as noted,
although the injunctive relief in both cases wamsilar, counsel did not attempt to value the
injunctive relief achieved iGroupon while here they claim that the injunctive relief is

“conservatively valued at $54 million at a minimum3eePl. Fee Mot. at 15.) Given this
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comparison between the cases, thermisompelling rationale for awarding counsel here $1
million more than they received @roupon

D. Lodestar Cross-Check

With respect to the lodestar, it too is of mmal value as a cross-check on the requested
percentage of the fund. First, the 4,012 houensptigating this matter over two years when
only three depositions were taken and two motisese briefed seems excessive. With twelve
firms involved, certain ineffi@ncies and redundancies werevitable, but, as noted, the
number of lawyers (forty-six) who spent time on this matter and the obvious lack of any market
restraints on the amount of time sf8iauses the Court to be highly skeptical of counsel’s
claim that the number of hours is reasondble.

Furthermore, the Court is unwilling to accept the high hourly rates that were billed by
some of the plaintiffs’ lawyeré. It is noteworthy that most of the attorneys who were involved
in both this matter and iBrouponhave increased their billing rates 10%-20% between the
filing of their two fee petition$® In the instant case, plaintiffsounsel have calculated their

lodestar based on 2013 billing rates, evenghaihe work was done in 2011 and 2012. The

20 As stated at the Fairness Hearing, the Coamnot accept class counsel’s contention that their
hours are “governed by the market because fefletgés have to approve our rates.” (Tr. at
30.)

2L For example, Michael McShane of Audet & Partners was not one of the lead class counsel,
but he billed a surprisingly significati43 hours at a rate of $695 per hoGedDeclaration of
Michael McShane [ECF No. 32-2] at 2.)

2 For instance, several partners at the two lead law firms billed between $800 and $850 per
hour, and numerous others billed between $700 and $B&@D¢claration of Charles LaDuca
[ECF No. 32] at 15; Declaration of Thomas iviek [ECF No. 32-1] at 12; Declaration of
Clayton Halunen [ECF No. 32-6] at 3; Declaration of Charles Schaffer [ECF No. 32-8] at 2.)

#The lawyers irGrouponfiled their fee request in June 2012 using 2012 rates, whereas the
lawyers here filed their request in February 2013 and used 2013 rates.
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Supreme Court and lower courtsvRaheld that where payment is delayed in fee-shifting cases,
a court may compensate for the time value of money by either using historic billing rates plus
interest® or by using present-day rateSee Missouri v. Jenking91 U.S. 274, 283-84 (1989);
Mathur v. Bd. of Tr. of S. lllinois Uniy317 F.3d 738, 274-75 (7th Cir. 2003). However, a
significant number of those cases, includitigsouri v. Jenkinsdealt specifically with fee

shifting under 42 U.S.C. § 1988 in protractedlaights litigation. This case cannot be
compared to those cases. Counsel here is facing a delay in payment of a year or two at the
most. But since this is a percentage-of-the-fund case, the Court does not need to resolve the
guestion of whether to use 2013as, historic rates with intesg or historic rates without

interest. Nonetheless, counsel’s use of 2013 ratéeeir lodestar does cast further doubt on the
validity of using plaintiffs’ $2 million lodestar as a cross-check.

In support of their claimed ratespunsel invokes PricewaterhouseCoopers (“PwC”)
survey data. JeePl. Fee Request at 28; Declaration of Charles LaDuca (“LaDuca Decl.”) [ECF
No. 32], Ex. 2.) Significantly, this data reflectioawide rates, not local rates. Furthermore,
plaintiffs do not provide any affidavits regardifocal rates of the sort that are commonly
submitted with fee requests. In such a situatiothis jurisdiction, the default standard for
calculating appropriate hourly rates is tte#feyMatrix. See Laffey v. Northwest Airlines, Inc
572 F. Supp. 354 (D.D.C. 1982¥fd in part, rev'd in part on other ground3$46 F. 2d 4 (D.C.

Cir. 1984);see also Miller 575 F. Supp. 2d at 18 n.29 (noting thatfeymatrix is “the
benchmark for reasonable fees in this Court” (quotation marks and citation omideih);v.

District of Columbia 832 F.Supp.2d 32, 48 (D.D.C. 2011) (awarding fees baskdftay

2 Of course, the certificatef deposit interest rate wa42% in 2011 and .44% in 2013ee
“Selected Interest Rates — H.15jistorical Data for CDs éxondary market) 6-month annual
report, Bd. Of Governors ahe Federal Reserve System,
http://www.federalreserve.gov/releases/h15/data.htm.
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Matrix). For, as the D.C. @uit has observed, the updateaffeyMatrix prepared by the
United States Attorneys’ Office is evidencepoévailing market ratefor litigation counsel in
the Washington, D.C. are&ee Covington v. District of Columbf7 F.3d 1101, 1105 & n.14,
1108, 1109 (D.C. Cir. 1995) (“plaintiff must prockidata concerning the prevailing market
rates in the relevant community”).

Several of the attorneys whoueabilled the most hours in thesise have used rates that
far exceed the rates established by the updafdyMatrix. For example, Michael McShane
of Audet & Partners in San Francisco bilte#!3.75 hours at a rate of $695.00 per hour. Mr.
McShane had 25 years of experience wieisuit began in 2011, so under tiagfeyMatrix,
his hourly rate for 2011-2012 would havesheb495 and for 2012-2013 it would be $50Sed
Declaration of Michael McShane (“McShane Decl.”) [ECF No. 32-2] at 2.) Charles LaDuca of
Cuneo Gilbert & LaDuca in Washington, D.C. billed 233.75 hours at $600 per hour. With 10
years of experience when the suit began, unddrdffeyMatrix, his hourly rate for 2011-2012
would have been $350 and for 2012-2013 it would be $35&el@Duca Decl. at 15-16.)
William Anderson, also of CueGilbert, billed 543.25 hours &500 per hour. As of 2011, he
had seven years of experience, which undeL #ffeyMatrix places him at $285 in 2011-12
and $290 in 2012-2013Sée id)

Furthermore, as courts in this jurisdiction have noted, “[tjhe market generally accepts
higher rates from attorneys at firms with mdran 100 lawyers than from those at smaller
firms—presumably because of thgreater resources and investments, such as attorneys,
librarians, researchers, support staffiprmation technology, and litigation serviceddeller,

832 F.Supp.2d at 46-47 (quotationrksaand citation omitted). He the vast majority of

plaintiffs’ counsel practice in small firms ancethoffer no plausible gtification for claiming
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that they are entitled to the large firm rates reflected in the PwC suiSegDéclaration of
Thomas Merrick [ECF No. 32-1] at 16; LaDuca Decl., Ex. 1; McShane Decl., Ex. 1;
Declaration of Sean Gillespie [ECF No. 32-5], Ex. 1; Declaration of Christopher Ellis [ECF No.
32-3], Ex. 1; Declaration of Elaine Ryan [EGIB. 32-4], Ex. 1; Declaration of Charles Schaffer
[ECF No. 32-8], Ex. 1.) Indeed, even in large firms, lawyers often do not bill at their reported
rates or, in the alternative, they discount their bills because they must compete in the
marketplace for busines§ee, e.g Catherine Ho, “Is Time Running Out on the Billable

Hour?,” WAsH. PosT, Jan. 15, 2012 (Capital Business) (describing commonly available billing
discounts and alternative fee arrangements).

In sum, the lodestar hardly serves as asicheck on the percentage-of-the-fund in this
case. Regardless of whether the multiplier is thg evidence as to rates and as to hours does
not support a lodestar of $2 millign.

Based on the factors usedlarazepamthe Court has decided to apply a percentage

below the standard range amgaard 18% of the $7.5 million furfd. A modest percentage is

2> Milton, Perle, and De La Garza object to tiy@itk pay” provision that allows class counsel
to be paid in short order, even if an appe&lken, and the provision that lead class counsel will
be responsible for distributing the feead to the other plaintiffs’ firms. SeeMilton and Perle
Obj. at 9-10; Garza Obj. at 4-6.) Therample authority for the “quick pay” provisiorsee,

e.g, In re Chipcom Corp. Sec. Litigl997 WL 1102329, at *10 (D. Mass. June 26, 1997)
(approving settlement stipation authorizing payment of atta@ys’ fees upon entry of judgment
“despite the existence of any objections filedhe Fee and Expense Award, the potential for
Appeal from the Fee and Expense Award, or collateral attack on the Settlement or any part
thereof”); Turabo Med. Ctr. v. Bea¢ii997 WL 33810581, at *5 (D.P.R. Aug. 13, 1997)
(ordering payment of attorneys’ fees witld@ days of entry of final approval orde@ilman v.
Independence Blue Crqsk997 WL 633568, at *15 (E.D. Pa. Oct. 6, 1997) (ordering fees and
costs to be paid from thetdement fund 31 days after eptof final approval order).

As for the lack of specificity as to fee division among plaintiftsisel, that is not the
Court’s concern.See Bowling v. Pfizel02 F.3d 777, 781 (6th Cir. 1996) (“As long as class
and special counsel are paid only what their ctile work is worth, their distributions among
themselves, even if done in a manner unreltdgbe services a particular counsel has
performed for the class, will in no way harm the class or negatively impact the fund from which
the class’s benefit is measured][.]”).
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appropriate in this case given the limited value of the direct benefits to the class members, the
small number of class members who will benefit, thapprtionally largecy presdistributions

in comparison to the monetary relief awardethe class members, and the somewhat dubious
value of the injunctive relief, especially tasthose class members who do not intend to

purchase Deal Vouchers in the next three years.

CONCLUSION
For the reasons stated above, the Coantgrthe parties’ Joint Motion for Final
Approval of the Class Action Settlement and Plaintiffs’ Motion for Class Certification and
grants in part plaintiffs’ Motion for Attorney$ees, Reimbursement Bkpenses and Incentive
Award Payments. The Court awards fe€$1,350,000, plus $43,297.18 in costs to plaintiffs’
counsel; incentive awards of $10,000 itatdo the named plaintiffs; anay presdistributions
of $4,157,947.68 to be divided equalietween Consumers W4m and National Consumers
League. A separate order acca@nigs this Memorandum Opinion.
/sl

ELLEN SEGAL HUVELLE
United States District Judge

DATE: March 22, 2013

% SeeTr. at 22 (class counsel acknledging that “[w]ithout a monetary valuation of the
injunctive relief,” the common fundould be valued at $7.5 million).
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