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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ZHENLI YE GON, ))
Petitioner, ))
V. ; Civil Action No. 11-0860 (ABJ)
DC OFFICE OF THE ATTORNEY : )
GENERAL, )
Interested Party, : )
EDWIN D. SLOANE, U.S. Marshal : )
for the District of Columbiaet al., )
Defendants. : )

MEMORANDUM OPINION

Petitioner Zhenli Ye Gon haddd two separate habeadipiens under 28 U.S.C. § 2241
challenging his confinement at the Central Virginia Regional Jail in Orange, Virggga Gon
v. Holder et al, No. 11-969, andson v. Sloane et alNo. 11-860" The first petition,Gon v.
Holder et al, was originally filed in the Western Disttiof Virginia as Case No. 11-060, and the
courtsua spontéransferred the case to this district, where it was re-docketed as D.D.C. Case No.
11-969. Petitioner file the second petitiorGon v. Sloane, et alNo. 11-860, in this district.
The issue the Court must resolve in both of the pending cases is whether it has jurisdiction to
hear the habeas petitions or whether jurisdiction is proper in the Western District of Virginia.
The Court concludes that it does not have jurisdiction over petitioner’s habeas claims because

petitioner’'s immediate physical custadiis not found within this district. Accordingly, the

1 An identical memorandum opinion has been file@Gon v. Holder, et a] 11-969.

Dockets.Justia.com


http://dockets.justia.com/docket/district-of-columbia/dcdce/1:2011cv00860/148019/
http://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2011cv00860/148019/16/
http://dockets.justia.com/

Court will transferGon v. Holder et aJ.No. 11-969, back to the Western District of Virginia
where jurisdiction is proper and dism{Ssn v. Sloane et alNo. 11-860, for lack of jurisdiction.

. BACKGROUND

Petitioner is a Chinese national with Mexican citizenship who is in the custody of the

United States pending a final decision from the Secretary of State whether to extradite him to
Mexico. Gon v. Holder 11-969, [Dkt. #1] at 1-2. He is currently detained at the Central
Virginia Regional Jail in Orange, Virginia unda commitment order issued by the Hon. John M.
Facciola, Magistrate Judge for the U.S. District Court for the District of Columlnare
Extradition of Zhenli Ye GgnNo. 08-MC-596 (D.D.C. Feb. 9, 2011) Certificate of
Extraditability and Commitment Qer, [Dkt. # 176]. The commitment order stated that
petitioner would “remain committed to the custody of the United States pending final disposition
of this matter by the Secretary of State and [his] surrender to Mexican autholtities.”

A. Gon v. Holder et al.11-969

On February 10, 2011, petitionéled a petition for a writ of habeas corpus in the
Western District of Virginia pursuant to 28 U.S.C. 88 2241 and 22t v. Holder et aJ.No.
11-969 [Dkt. # 1]. He named as respondents inalstion: Floyd Aylor, the warden of the state
facility where he is confined; Gerald S. Holhe U.S. Marshal for the Western District of
Virginia; Eric Holder, Jr., the Attorney General of the United States; and Hillary Rodham
Clinton, Secretary of Stateld. On April 26, 2011, the government moved to dismiss the
Attorney General and Secretary of State am dhounds that they were not proper respondents
because they did not have immediatggital control over the petitioneiGon v. Holder et a).

No. 11-060 [Dkt. # 11] at 15-18 (W.D.V.A.). Thgovernment acknowledged that the first

habeas petition was correctly filed in the Wast®istrict of Virginia because it named the



proper respondent — the warden of the Virgjaiawho has day-to-day control over petitioner —
and because the warden was found in that distiictat 1517, citindRumsfield v. Padilla542
U.S. 426, 434-35, 443 (2002).

On May 24, 2011, the District Court fohe Western District of Virginisua sponte
added the U.S. Marshal for the District of Gulia as a respondematransferred the petition
to this Court, where it weaopened as Case No. 11-96%on v. Holdey 11-969 [Dkt. # 15]. The
court based its decision on its determination that the U.S. Marshal for the District of Columbia
“remain[ed] the officer responge for petitioner’s custody as ordered by the D.C. District
Court.” Id. at 6. The court found that concurrguatisdiction existed between the Western
District of Virginia and the District of Columbia over the matter, and because of factors related
to the convenience of the parties, venue “was ptaced with the UniteStates District Court
for the District of Columbia.”ld. at 1.

B. Gon v. Sloan, et al11-860

On May 6, 2011, petitioner filed anotieabeas petition in this Cou@on v. Sloan et al
No. 11-860. Petitioner asserts the filed the second petition be#othis Court because two
developments in his case had led him to believe that he might be extradited to Mexico before a
court heard his habeas petition on the merits. t,Firs counsel received a letter from the U.S.
Marshal for the Western District of Virginia, stating that “[his] client [was] currently in the
custody of the U.S. Marshal for the District ofl@obia, not in the custody of this districtGon
v. Holder, 11-969 [Dkt. #10-1]. Second, the governméldd its motion to dismiss in the
Western District of Virginia requesting dismissal of the Attorney General and Secretary of State

as respondents. Petr.’s Oppgn v. Sloane, et 2l11-860 [Dkt. #12] at 2.

2 The government did not move to dismibe Gerald S. Holt, U.S. Marshal for the
Western District of Miginia, as a respondent.
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The second habeas petition challenged @etér's confinement under the commitment
order on the same grounds as the first petitiombuated different respondents — Eric Holder, Jr.,
the U.S. Attorney General; Hillp Rodham Clinton, U.S. Seceasy of State; and Edwin D.
Sloane, U.S. Marshal for tHeistrict of Columbia. Gon v. Sloane, et al11-860 [Dkt. # 1] at 1.

On June 22, 2011, the government moved to dismiss the second petition for lack of jurisdiction.
[Dkt. # 10].
. ANALYSIS

The federal habeas statute plainly states @naapplication for a writ of habeas corpus
“shall allege . . . the name of the person who has custody over” the prisoner. 28 U.S.C. § 2242;
see alsa22 U.S.C. § 2243 (“The writ, or order to shaause, shall be directed to the person
having custody of the person detained.”) To theemixthere is a question as to how the statute
should be applied under the circumstances herec#iss is governed, as both parties agree, by
the opinion of the Supreme CourtRumsfeld v. Padill&g42 U.S. at 426.

The government argues that petitioner’s deab petitions should be transferred and/or
dismissed because this Court lacks jurisdictwar petitioner's immediate physical custodian —
the warden of the Central Virginia Regional JaBon v. Sloan, et gl11-860 [Dkt. # 10] at 6.
Petitioner agrees th&adilla applies but contends that the UMRarshal for District of Columbia
is his immediate custodian because he ispérson “with the ability to produce the prisoner’s
body before the habeas court.” Petr.’s Ofgpon v. Sloan, et gl.11-860 [Dkt. # 12] at 3.
Although petitioner is physically confined in the Wast District of Virginia, he argues that the
U.S. Marshal for the District of Columbia hol@ggal custody over him and that he is only being
held in Virginia pursuant to a contract with the U.S. Marshal for this Cddrt. According to

petitioner:



[The U.S. Marshal for the District of Columbia] has the ability and responsibility

to bring Mr. Ye Gon both as he is trangedrto and from this Court, while he is

held in lockup under the exclusive authpwof the U.S. Marshal for the District of

Columbia downstairs in the courthousad during all times when his body is

before this habeas court.
Id. The government acknowledges that the U.Stshi for the District of Columbia retains
administrative responsibility for petitioner becatise certification andommitment order which
led to his confinement was issued fréms Court. Respondents’ Rep{ypn v. Sloane et al11-
860, [Dkt. # 14] at 3 n.1. Despite these facts, the government arguéxathia still dictates
that the proper respondent in this case is thedevaof the Virginia jail because he is the
petitioner’s “immediate physical custodian” and the person who exercises “day-to-day” control
over the facility and the prisonend., citing Padilla, 542 U.S. at 438Stokes v. U.S. Parole
Comm; 374 F.3d 1235 (D.C. Cir. 2004).

A. The Supreme Court’s Decision Rumsfeld v. Padilla

Padilla, a citizen of the United States, wagyioally apprehended in connection with a
material witness warrant issued by the United States District Court for the Southern District of
New York. Id. at 430. He was being held in fedezeminal custody there when the President
of the United States issued an order designating him an “enemy combatant” and directed the
Secretary of Defense to take him into military custodly. at 431. After he was moved to a
naval brig in Charleston, SC, he filed a habeas petitioreilstuthern Distcit of New York and
named as respondents President George Wh,Baecretary of Defense Donald M. Rumsfeld,
and the Commander of the ConsolethiNaval Brig in Charleston, SAd. at 432.

The government moved to dismiss the patiton the grounds that the commander of the
brig was the only proper respondent, and that the Southern District lacked jurisdiction over the

matter. Id. at 432. The Southern Distt of New York held tht the Secretary’'s personal



involvement in Padilla’snilitary custody made him a properspondent to the habeas petition,

and it asserted jurisdiction over hunder the state’©hg-arm statute Padilla ex rel. Newman

v. Bush 233 F. Supp. 2d 564 (S.D.N.Y. 2004). TheSUCourt of Appeals for the Second
Circuit upheld that determinatiostating that when a prisoner is being held for charges “other
than federal criminal violations, the Supreme Court has recognized exceptions to the general
practice of naming the immediate plogd custodian as respondentPadilla v. Rumsfeld352

F.3d 695, 708 (2d Cir. 2003). The court of appecharacterized Secretary Rumsfeld as
Padilla’s custodian for purposes of the habeasitd because he exercised “the legal reality of
control” over the petitioner, andl supported the District Court'application of the long-arm
statute as wellld. at 707-10.

But the Supreme Court flatly rejected the notion that either the statute or its own
precedent countenanced the establishment of a sepala for prisoners being held for reasons
other than a federal criminal offense. It dilenequivocally that in any challenge to present
physical confinement, “the immediate custodian, not a supervisory official who exercises legal
control, is the proper respondentPadilla, 542 U.S. at 439 (“We hawveever intimated that a
habeas petitioner could name someone other than his immediate physical custodian as
respondent simply because the challenged physical custody does not arise out of a criminal
conviction.”) The Court also coimmed that “for core habeagetitions challenging present
physical confinement, jurisdiction lies in only one district: the district of confinemdadit.’at
443.

B. UnderPadilla, the Court Lacks Jurisdiction over the Habeas Petitions

This Court finds thaPadilla is controlling here, and therefor@pn v. Holder et a).11-

969, must be transferred back to ivestern District of Virginia, anéGon v. Sloane et all11-



860, must be dismissed. The Court recognizestiigatourt in the Western District of Virginia
has already entered an order tramgig one of the pending cases heBee Gon v. Holder et al.
11-969 [Dkt. # 15], and that transfer orders arermadly subject to the law-of-the-case doctrine.
See Christianson v. Colt Indus. Operating Cod86 U.S. 800, 818-19 (1988). This Court
certainly does not take the step of returning the case lightly. The transfer decision was based
upon the Western District of Virginia’s careful ba¢ang of the considerations set forth in 28
U.S.C. 81404(a), and neither the government nor this Court takes issue with the court’'s analysis
of the factors related to the convenience of the partem v. Holder et a).11-969 [Dkt. # 15]
at 6-7. So this Court is not undertaking to substitstevaluation of the grounds for transfer for
the assessment of the transferring court. Rather, this opinion is based solely on the fact that a
necessary predicate for transfer is the existence of jurisdiction in the transferee court, and the
application of Supreme Court precedent indicates that there is no concurrent jurisdiction in this
case® The Court notes that the Westdistrict did not have the befieof the parties’ briefing
on the narrow question of this Court’s jurisdiction when it entered its order, and that the transfer
order was premised primarily dhe Supreme Court’s opinion Braden v. 30th Judicial Circuit
Court of Ky. 410 U.S. 484 (1973).

But Bradenmust be read in conjunction with t&eipreme Court’s subsequent opinion in
Padilla, which the Western District of Virginia dinot have occasion taddress. While the
Court did not reject or overturn tligradendecision, it discussed the limits of the opinion, and

distinguished it from the situation presented®adilla:

3 Moreover, as the government points out, there is no federal correctional facility within
the District of Columbia. If this Court were to recognize the availability of concurrent
jurisdiction in habeas proceedings based on the source of the original order of detention rather
than solely upon the location of the immediatustodian, it would fundamentally alter the
landscape of habeas litigati@and facilitate unprecedented and unseemly forum shopping by
D.C. prisoners housed in institutions all over the country.
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In Braden. . . an Alabama prisoner filed a habeas petition in the Western District
of Kentucky. He did not contest the vatljdof the Alabama conviction for which

he was confined, but instead challenged a detainer lodged against him in
Kentucky state court. Noting that petitioner sought to challenge a “confinement
that would be imposed in the future,” we held that petitioner was “in custody” in
Kentucky by virtue of the detainer . . In these circumstances, the Court held
that the proper respondent was not the prisoner’'s immediate physical custodian
(the Alabama warden), but was instead Kentucky court in which the detainer
was lodged. This made sense becauseAthbama warden was not “the person
who [held] him in what [was] alleged to be unlawful custody.” . . . Uigtaden,

then, a habeas petitioner who challenges a form of “custody” other than present
physical confinement may name asp@sdent the entity or person who exercises
legal control with respect to the challenged “custody.” But nothinBraden
supports departing from the immediate custodian rule in the traditional context of
challenges to present physical confinement.

* % %

In Braden. . . the immediate custodian rule did not apply bec#use was no
immediate custodian with respect to the “custody” being challenged. That is not
the case here.

Padilla, 542 U.S. at 438-39 (citations omitted).

So, the question before this Court is whether the instant petition challenges present
custody as ifPadilla, or whether it is more like the petition Bradenwhich did not question the
validity of the prisoner’s current confinement but focused on the future confinement. Petitioner
attempts to characterize his petitions as fitting within the exception to the immediate custodian
rule described iBradenby claiming that he is not challenging his present physical custody so
much as he is “trying to prevent the possibilifyfuture extradition.” Petr.’s Opp. at 8. This
argument has little force. Petitier's applications specificallghallenge the order under which
he is presently confined — the February2011 Certificate of Ex&ditability and Commitment
Order. And since there is an immediate custodian with respect to the custody being challenged,

the warden of the Virginia jlais the appropate respondensee Padilla542 U.S. at 435 (“the



proper respondent is the warden of the facility where the prisoner is being held”), and the
Western District of Virginia is the court with jurisdicti6n.As the Supreme Court stated in
Padilla:

In habeas challenges tpresent physical confinement . . . the district of
confinement issynonymousvith the district court that has territorial jurisdiction
over the proper respondent.

* % %

Bradendoes not derogate from the traditional istof confinement rule for core
habeas petitions challenging present physical custody.

Id. at 444—-45. See also Stoke874 F.3d at 1235 (applyingadilla to require the dismissal of a
habeas petition filed by a prisonesnvicted in the Superior Counf the District of Columbia

but housed in Ohio). The Court agrees with the government that “[c]hallenges to present
physical custody, even if supplemented by \egllegations of future custody, still qualify as
core challenges subject to the immediate-custodian and territorial-jurisdiction rules.”
Respondants’ ReplyGzon v. Sloane, et al11-860, [Dkt. # 14] at 9, citinblken v. Napolitano

607 F. Supp. 2d 149 (D.D.C. 2009).

4 Petitioner’s description of the role to be played by the U.S. Marshal does not change this
analysis. Petitioner is in custody in Virginia and the warden is his immediate custodian; he
claims only that the U.S. Marshal is involvedhis transportation to and from the District of
Columbia and his detention rfahe limited time when he iseld in the court's lockup
immediately before and after court appearances.

5 The Court notes that neither patgdertook to grapple with footnote 8 Radilla, in

which the Supreme Court left open the questbnvhether the Attorney General would be a
proper respondent to a habeas petition filed bgleam detained pendingeportation, but noted

that the majority of lower courts that have considered the question have applied the immediate
custodian rule and found that the Attorney Gahis not a proper respondent. 542 U.S. 435 n. 8.
Since the Supreme Court did nosebse the issue, this Court is left without the benefit of a
ruling that might be analogous to this case. But it is somewhat notable that the Supreme Court
did not take the opportunity to disagree witk thajority approach, aritierefore, footnote 8 is

not inconsistent with this Court’s ruling that it is the immediate custodian, and not the Attorney
General or U.S. Marshal who isetproper respondent in this case.
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Petitioner alternatively argues that even if the challenge to this Court’s jurisdiction was
valid, it has been waived because the government did not object to leaving the U.S. Marshal for
the Western District of VirginigMarshal Holt) as a respondent in the original habeas action
before it was transferdeto D.C. Petr.’s OppGon v. Sloane et al11-860 [Dkt. # 12] at 9-11.

The Court is not persuaded by this arguméltie government has taken the consistent position
throughout this litigation that the only proper respander the habeas petition is the warden of
the Virginia jail where petitioner is confined. The fact that the government moved to dismiss
only the Attorney General and the SecretaryStdite as respondents in the original habeas
petition and did not include the Marshal for the Western District of Virginia does not waive its
ability to challenge this Court’s jurisdiction now. At the time the motion to dismiss was filed,
the government had no reason to belithad the court in Virginia wouldua spontéransfer the
habeas petition to this Court or that petitioner “would belatedly contend that jurisdiction
belonged in the District of Columbia and not i tilistrict in which he originally chose to file

his habeas petition.” Respondents’ Refdgn v. Sloane, et al11-860 [Dkt. #14] at 12.

Finally, petitioner asks the Court to issue a temporary stay of extradition until the
Western District of Virginia ruke on the habeas petition. The record in this case reflects that the
government has already taken steps to subp@y action on the extradition order pending the
resolution of petitioner’s habeas petition. In his memorandum opinion on the extradition request,
Magistrate Judge Facciola denied a request for a motion to stay because “[tlhe United States
assures me that the Secretary of State . . . will not remand the defendant to Mexico [if there is
pending habeas petition.]” Mem. Ojn, re Extradition of Chenli Ye GoMNo. 08-MC-596 [DKkt.

# 174] (D.D.C. Feb. 9, 2011). The filings in thases presently before the Court demonstrate

that the government continues to stand by that pronfs®, e.g.Respondents’ ReplyGon v.
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Sloane, et a 11-860 [Dkt. # 14] at 16 (“[T]he United States assures the Court that it has
suspended action on the extradition request until a district court rules on the merits of the habeas
petition.”) In light of the assurances the goweent has already made petitioner and this
Court, petitioner’s request is moot.
CONCLUSION

Counsel for petitioner has made one good faithre#fier another to lodge this action in
the appropriate court and toma the proper respondents. But since at bottom, the instant
petitions challenge petitioner’s present custody, it appears to this Court that Supreme Court and
D.C. Circuit precedent call for the matter to be heard in the Western District of Virginia where
petitioner began. Accordingly, the Court will grant the motion to trah§fét. # 25] inGon v.
Holder et al, 11-969, and will grant the motion to dismiss [Dkt. # 10fon v. Sloane et all11-
860. All other pending motionsill be dismissed as moot.

A separate order will issue.

74% B heh—
v,

AMY BERMAN JACKSON
United States District Judge

DATE: November 22, 2011

6 Because the Court lacks jurisdiction, it decliteslismiss the U.S. Attorney General, the
Secretary of State, and the U.S. MarshattierDistrict of Columbia as respondents.
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