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UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SECURITIESAND EXCHANGE
COMMISSION,

Plaintiff,
V. Civil Action No. 11-895 (JEB)
E-SMART TECHNOLOGIES, INC,, et al,

Defendants.

MEMORANDUM OPINION

This Opinion marks the final chapter in a nearly fiw@arlong securitiedraud odyssey
brought by theSecurities Exchange Commissiagainst numerous corporate and individual
defendants, including e-Smart Technology, Iiidermarket Ventures Inc., IVI Smart
Technologies, In¢individual securities brokers, and several &meart’s principals, most
notably CEO Mary Grace and Chief Technology Officer Tamio Saito. Haviotyessall
issues of liability in thre®pinions issued in 2014 and 2015, the Court in October 2015
addressed what remedies the SEC could secure against all remaining Defelhdestdévedhe
bulk of the SEC’s requests but asked the parties to provide supplemental submissions on the
issue of disgorgement and Grace’s civil penalties. With those issues naud bitef Court will
enter a final judgment in thipic doorstof a case.

l. Background

Although repetition, in certain circumstances, may possess meditative or even

transcendent qualitiesgeT.S. Eliot, Four Quartet§East Coker” (“You say | am repeating /

Something | have said before. | shall say it again. / Shall | say it agal®Z3)(reiteratingthe

Dockets.Justia.com


https://dockets.justia.com/docket/district-of-columbia/dcdce/1:2011cv00895/148138/
https://docs.justia.com/cases/federal/district-courts/district-of-columbia/dcdce/1:2011cv00895/148138/840/
https://dockets.justia.com/

facts in this case would be less mantra than surplus. A truncated summaiqy, @gdlthe Court’s
previous Opinions provide axhaustive, and exhausting, treatment of this case’s factual and

procedural backgroundsee, e.q.SEC v. eSmart Tech., Inc. Emart V) 2015 WL 5952237,

at *1 (D.D.C. Oct. 13, 2015) (providing factual background relevant to SEC’s raimegliest
and summarizing prior Opinions).

In brief: the SEC sued Defendants for violating numerous provisions of the Sscuritie
Exchange Act of 1934 and the Securities Act of 1933 in connection with the safercire-
securities TheCommissioriargdy succeeded in proving liabilityhrough itsmotions for
summary judgment, ands a consequendé sought injunctive relief, an order of disgorgement
(plus interest), and thirtder civil penalties against all Defendants. at *3.

In E-Smart V, the Court addressed the SEC’s motion for remedies. It concluded that,
with a few exceptions, injunctive relief, disgorgement, and thedeivil penalties were
appropriate._Id. at *17. But it also found that the 3ta@failed to carry its burdeaf proving
the amount of disgorgement to be awarded against Defendas#dlilog unregistered securities
through a convertibléan schemén violation of Section 5 of the Securities Actd. at *8-11. It
thus gave th€ommissiortan opportunity to either file supplemental submissions that provide
[such proof] . . . or to reduce the requested sum” according to the Court’s guitthratet10.

The Court found a similar failure of proof regarding the SEC’s calculation of
disgorgement for Grace andsenartstemming frontheir violation of Exchange Act section
10(b) and Rule 10b-5 — which occurred witgnacecaused €mart to issue a false and
misleading press release (the Samguegsrelease) in February 2008. It concluded that,
although disgorgement of some investor profits obtained after the press vedsasmapropriate

disgorgement odll investor deposits for the ensuing three yeas unwarrantedld. at *11-12.



It thus asked th€ommissioro reducets disgorgement request to capture only those profits
obtained byDefendantdor the first 14 months following the issuance of piness releaseld. at
*12.

Because the Court gave the SEC a second bite at the apple, it alsoGfeerecnotér
opportunity to reduce her total disgorgement liability by offering proof thahatienot
personallybenefited from €mart’s unlawful profits.Id. at *12-13. In placing theburden on
her to identify or provide the mitigating evidence, the Court allowed heesphd to the
SEC’s[supplemental filingwith any evidence showing that the sum against her is reasonably
capable of apportionmefitld. at *17.

Finally, the Court also left open the question of civil penalties against Gradeugit it
found that the most severe.e, thirdier — civil penalties were warranted against all
Defendants, it declined to fix the precise amount that Grace would have to pefyaiited in
order to take into consideration whatever final disgorgement figure would be dssgasest
her. Id. at *15.

1. Analysis

With the SEC and Grace having filed their supplemental briefs, the Court now csnside
the vestigial issues. First is disgorgememtamely, the proper amounts flowing from the
convertibleloan schemee- Smart’s fraudulent misrepresentations, and, as to Grace, the Samsung
press release. Second is the amount of prejudgment interest to be paid on the firggdrdesgo
sums. And finally, the Court will consider the amount that Grace must pay iniériaivil

penalties. Each is addressed separately.



A. Disgorgement

1. Corporate Defendants
In its initial motion for final judgment, the SEC asked this Court to hold SEC, IVI, and
Intermarket jointly and severally liable for disgorgiit©,639,344.SeeMotion for Entry of
Final Judgment (“Mot.”), ECF No. 725, at 21. This amount represents total investor proceeds
obtained by Defendant companresulting from one violation of the Securities Act (selling
unregistered securities) and two violations of the Excha@w (misleading investorsSeeMot.
at 1719; Am. Compl., 1 113-119. The breakdown is shown in the table below:

Table 1 -Proceeds Obtained from Each Violation

Violation Period of Liability Proceeds
88 5(a) and (c) oBecurities Act
- Sale of Unregistered Securities Jan. 1, 2005 - Dec. 31, 2007 $11,310,256

8§ 10(b) of Exchange Act / Rule 10b:
- 2006 10-KSB Oct. 24, 2007 — May 27, 2009 $7,718,444
- Samsung Press Release Feb. 26, 2008 — Dec. 31, 2011 $7,279,114

SeeMot. at 17-18; id., Declaration of Jeffrey R. Anderson, ¥@t simplicitys sake, &
monetary values recited herein have been rounded to the nearest dollar amount. Talsdourt
notes that the SEC made several transcription errors when it copied the disgbfigrmes
from the declaration of its expert, Jeffery Anderson. Compare Mot. at 18 (se&kii® 840
and $7,729,14with Anderson Decl., § 7 (seeking $7,718,444 and $7,729,114). Since the
SEC'’s filings relied exclusively on the Anderson Declaration to subsiaitsaequest, the
Court will adopt those sunas the onethe SEC intended to use.

As the Court noted in Bmart V, these amounts total $26,307,814, not $19,639,344.
2015 WL 5952237, at *9. (In relying on the SEC’s brief, which included the transcription error

detailed in note 1 above, &nart Vin fact reported the total sum was $26,307,839, not




$26,307,814, which is the correct amouri@ut because theeriods of liability partially overlap
and to avoid double-counting unlawful profits obtained during those periods, thasRe@&hat
Defendants be ordered disgorge the totalmount of investor proceeds obtairedween
January 1, 2005, and December 31, 20diich was calculated to be $639,344.See
Anderson Decl., § 7d. In reaching that figure, the SEC’s expert, Jeffidgrgonfurtherbroke
the total down into two different periods of time: calendar years 2005-2007 and cafeada
2008-2011, as shown in the table below.

Table 2 —SEC's Initial Disgorgement Request

Violation Period of Investor Proceeds Proceeds
88 5(a) and (c) of Securities Act Jan. 1, 2005 — Dec. 31, 2007  $11,310,256
- Sale of Unregistered Securities

8 10(b) of Exchange Act / Rule 10b- Jan. 1, 2008 — Dec. 31, 2011  $8,329,088

- 2006 10-KSB (Oct. 24, 2007 — May 27, 200¢
- Samsung Press Release (Feb. 26, 2008 — Dec. 31, 201
Total $19,639,344

SeeAnderson Decl., ¥.
Forthe first period, Andersomultiplied the totabmount of stockhat eSmart reported
it had sold in a 2007 1B-filing with the SEC-i.e., 113,102,557 sharesby a stock price of
$0.10 per shareSeeid., 7b; Mot. at 17. The $0.10 rate was what this Court previously found
to be the share-conversion rate th&mearthadoffered its investors when converting investor

debt to free-trading shares under Defendants’ unlawful sch8eeSECv. E-Smart Techs., Inc.

(E-Smart 11} 74 F. Supp. 3d 306, 327 (D.D.C. 2014). Even though the SEC estimated that e-
Smarthad raised upwards of $13.9 million during that period based on its review of Defendants’
bank-deposit and promoter recordgeeAnderson Decl.| 7a, it sought the lower amount —

$11,310,256 because-Smart’s own admission of its stock sales in the 200K fave the



SEC ‘a higher degree of certainttfiat the lower figure would not overstat&erart’'s unlawful
earnings._SeMlot. at 17 n.5.

The second period — January 1, 2008, to December 31, 2@d/gred two different
violations of the Exchange Aahaterial misstatements made #smart’'s2006 10KSB and
materialmisstatements made its 2008Samsung press releasgeeAnderson Decl., { 7. Veén
though the Exchange Act violations started in October 2007, the SEC igmyr @dofits
obtained between then and January 1, 2688ause they were already captured in the first
period. To arrive at total unlawful profits obtained during the second periodtheeBEC
added up all of the investors’ deposits during that f@ar periogdusing Defendant companies’
bank and stockssuance records as evidence. ded]6, 7c &Attachments Al, A-2,& B. It
concluded that Defendarttad obtained $8,329,08&eeid., 1 7.

Adding those twdigures($11,310,256 and $8,329,088), the Sktfived at aotal
disgorgement sum of $19,639,344, excluding interkekst.

In E-Smart V,the Court set forth a framework for decidingether this was an
appropriate amount. Because an “order to disgorget ia ponitive measureSEC v. Banner
Fund Int’l, 211 F.3d 602, 617 (D.C. Cir. 2000), the Court resolved that the amount must be
“causally related to the wrongdoing.” &mart V, 2015 WL 5952237, at *8 (quoting SEC v.

First City Fin. Corp., 890 F.2d 1215, 1231 (D.C. Cir. 198®%))making its case, therefore, the

SEC was required

first to provide a “reasonable approximation of profits cdysal
connected to the violatiori.”'SEC v. Whittemore, 659 F.3d 1, 7
(D.C.Cir. 2011) (quotingrirst City, 890 F.2d aili231). If the SEC

does so, the burden then shifts “to the defendants to show why [the
SEC's calculation] was not a reasonable approximatidd.” Any

risk of uncertainty as to the amount ofglbtten gains appropriately
“fall[s] on the wrongdoer whoséllegal conduct created that
uncertainty.” First City, 890 F.2d at 1232.




The Court also concluded that the SEC could rely on total invesioeedss a
reasonable approximation ofSsnart’s_profits particularly since it had already found that
“e-Smart had ‘little to no revenue’ gigite years of investor capital,” and thus that there was little
difference if any, between investor proceeds and Defendant’s unlawful préditat *9
(quoting E-Smart Il 74 F. Supp. 3d at 312, and citM¢hittemore 659 F.3d at 7-8, and SEC v.

Platforms Wireless International Corpl7 F.3d 1072, 1081, 1096-97 (9th Cir. 2010)

Applying that framework to the two periods of liability, the Court found that the SHC ha
failed to reasonably approximate ptefor either Regarding the first, the Court agreed that
Defendants’ convertiboan scheme yielded unlawful proceeds from February 2005 to May 8,
2007. ESmart V, 2015 WL 5952237, at *10. But it found that the SEC had not sltoatn
investor proceeds obtaineeétweerMay 9, 2007, and December 31, 2007, walsdgarnereds
part of the unlawful schemdd. It therefore gave theommissiornan additional opportunity to
identify record evidence showing that processteivedfrom May to December 2007 should
also be disgorged.

As to the second period (comprising the Exchange Act violations), the Couthaette
SEC could recover profits beginning on October 24, 2007, which was when Defendants made
their first material misrepresentation to investors in a public filing submitted to the A&l
be discussed in greater detaira, however, since the Court agrees with the SEC that proceeds
obtained fronthat datehrough the end of 200&fe recoverable atisgorgement for the
convertible-loan dteme the SECQmay onlybegin tabulating disgorgement for thgchange Act
violations starting on January 1, 2008, so as to avoid double-cotimiinigvomonth period.In

any event, the Court did not approve the Commission’s proposbthte of Decembe3l,



2011, because Itad not carrieds burden of showing that investor proceeds obtained after May
27, 2009 -when Defendants issued a corrective disclosure to the-S#e causally related to
both Exchange Act violationdd. at *10-11. It thus ordered the SEC to reduce its disgorgement
and prejudgmeniaterest requesto comply withthe permissible time periodd. at *11. The

Court addresses both periods below.

i. First Period Jan. 1, 2005 — Dec. 31, 2007)

In its supplemental submission, the SEC offers two separate and independent evidentiary
bases for concluding that $11,310,256 reasonably approximates Defendants’ unlawfalgprocee
from the convertibldean scheme. The Court agrees that each is persuasive atidisoltder
disgorgement of thull sum requested.

First, homing in on the Matp Decembe2007 time period, the SEC points to direct
record evidence that six investor deposits, made between June 20, 2007, and October 26, 2007,
and totaling $3,125,000, were also part of Defendants’ convertible-loan scBee®EC Supp.

Filing, ECF No. 788, at 3-5. Each of the six paym&rdsmade by investor William Sandler to
Intermarket, and they all follow the same essential steps identifeémart llas constituting

the unlawful sale of unregistered securities through a convertible-loan scBegte-Smart 1|

74 F. Supp. 3dt325. The promissory notes executed by Sandler and Grace set forth the
necessary conditions for the sale of unregistered securities to ogaaificlly: (1) a

requirement that the borrower, Intermarket, will repay the lender, Sawitlen two weeks; (2)
collateral in the form of Intermarket’s shares édmart common stocland (3) a provision that,

as a condition of default, IntermarketiMgsueSandlelits common stock withoudny
restrictionsthat arerequired by law.See e.q, SEC Supp. Filing, Exh. 2 at 21-22 (June 20, 2007,
Note) (“2,500,000 milliongic] shares” will issue upon default “without the usual and normal

restrictions”);id. at 2526 (July 2, 2007, Note) (“in event of default, the restriction shall be
8



removed and become free tradingt); at 2728 (Sept. 20, 200N ote) (same)id. at 3334 (July
27, 2007 Note) (same)id. at 3637 (Oct. 25, 2007, Note) (same). Contemporaneous emails
from Grace indicate that she intended the loans to follow precisely thahp&es, e.qg.d. at
32 (Grace Sdp20, 2007 Email to Sandler) (“The [promissory] note reads the same as the last
one, because it is requiredstd] to be a loan and the default allows the payment of shares to
repay the loan. Therefore the shares are issued as you detail below as in)he past.

In short, the evidence shows that Defendants’ $3,125,00@aeeds from Sandler were
unlawfully obtained as part of their convertible-loan scheme. Taking that aalongsidga)
total investor proceeds obtained from February 11, 2005, through May 7, 2&07, (
$8,065,642.12) and (b) three investor deposits occurring during the sanas tineeSandler
payments ($163,985), the SEC has shown that at least $11,354,627.12 may be disgorged as a
result of Defendants’ violation of Ssan 5 of the Securities ActSeeAnderson Decl., Attach.
A-1 & A-2.1 As that amount exceeds tfigure requested by the SEC by nearly $45,000, the
Court finds that the lower sumi:e., $11,310,256 4s aneven more reasonable approximation of
unlawful proceeds.

As an alternative basis for that award, the SEC renews its previous argbatenét
Court should rely on e-Smart’s own admission of the total number of shares it sold seirgpor
its 2007 10-K filing with the SEC. In doing so, it offers a more specific — and damaggegrd
citation that shows not only thatSsnart admittedly sold 113 million shardut that those shares
werealsosold pursuant to its convertiblean scheme. In-8mart’s 2007 10-K, it reported:

From February 2005 through December 2007, the Company

! Grace has rtadisputed that the three deposits totaling $163,985 follow the same pattern asdles Seposits.
The $11,354,627.12 figure does, however, exclude four deposits made $tpiiiewland Day between October
30, 2007, and December 7, 2007. The SECetes that it “cannot conclusively show that [those payments,
totaling $2,550,000] ... were made pursuant to the convertible debt scheme.” Supp. Filing at 3 n.2.

9



collateralized loans to Intermarket and IVI with a commitment to
issue shares in ¢hevent the loans are not repaid timely. The
proceeds of such loans were utilized by the Company and VI for
working capital. In 2007, the Company issued 113,102,557 shares
to numerous creditors of Intermarket and IVI due to the failure of
repayment oftte loans by Intermarket and VI

ECF No. 451 (Grace Sum. J. Opp.), Exh. 19A—4 (2007 10-K) at 31 (emphasis adued).
Court agrees with the SEC thaSenart’'s seHprofessed issuance of 113,102,557 shares pursuant
to the convertible-loan scheme offers another sound basis for approximating the y¢empan
unlawful profits. It thus concludes that $11,310,2&6resents dreasonable approximation of
profits causally connected to [Defendants’] violatioaf Section 5 of the Securities Ackee
Whittemore 659 F.3dat 7 (quotingFirst City, 890 F.2d at 1231).

In responding to the SEC, Grace first attacks the Sandler payments. Shepamgasky
that those sums cannot be counted in tabulating the disgorgement figure becauseishbensis
Sandler “bans” werdbona fide, and, even if they were not, the shares that Sandler received bore
a restrictive legend. _Ségrace Opp. at-B. The Court presumes that the latter assertion is
meant to imply that, because the shares purportedly bore such legends, DefendantsItid not se
unreqisteredecurities in violation of section 5 of the Securities Act. (A restrictive legend is
placed on a security to “alert[ ] buyers that the security has not been extjisteler the
Securities Act and may be offered and smidy if the security is registered, or its sale qualifies

for an exemption from registration.” SEC v. CMKM Diamonds, Inc., 729 F.3d 1248, 1252 n.1

(9th Cir.2013) (citations omitted)). Both arguments are unavailing.
As evidence that the Sandler paymemésebona fide loans, Grace points to several
demand letters that Sandler sent Defendants in 2012, well after his money had vaeedtiegl, s

repayment.SeeOpp. at 3-4. But it can hardly be surprising that an investor who eventually

10



realized substanti¢gosses would seek every means possible to recoup his funds. That he tried to
cajole Grace into giving back his money by citing the promissory notes is notesufévidence
to disprove that she intended his $3.1 million payments as investments rather than loan
payments.

As to Grace’s second argument, even if she is correct that the shares ultissatedyto
Sandler bore a restrictive legen@n assertion that remains unsupportédae-securities were
still unregistered Grace offers no authorityrféthe proposition that Defendant’s sale of those
shares through the same convertible-loan scheme does not constitute a salespéretdeg

securities under the statute. F@eharias v. SE(G69 F.3d 458, 464 (D.C. Cir. 2009)

(“Sections 5(a) and (c) diie¢ Securities Act prohibit the ‘sale’ and ‘offer for saléany

securities unless a registration statement is in effect or there is an appicainiation from
registration’’) (citing 15 U.S.C. 88 77e(a), (c)). She provides no sound argument thaatgé “

of shares bearing a restrictive legend necessarily esehgttsale fromthe Securities Act’'s
registration requirementsSee, e.g.id. (“Once participation in an unregistered sale has been
shown,[Defendantshave the burden of proving an exemption to the registration requirethents

(cting SEC v. Ralston Purina Co., 346 U.S. 119, 126 (1953)

Grace also argues that the SEC’s alternative method for estimating disgdrgdayen
relying on e-Smart’'s own admissions of the shares it s@dnaccurate._Se®pp. at 8-9. In so
doing, she does not dispute that e-Smart did, in fact, issue 113,18Bd&8%0 its “creditors”in
2007. Instead, she disputes only the share price, arguing that “Def¢hdmsasuntants,
lawyers and auditors” valued e-Smart stock at an average of $0.06 per share, not $0.16.per sha

Id. at 8. But in granting summajydgment to the SEC, the Court already found that the stock-

11



conversion rate was $0.10 per shassE-Smart 1| 74 F. Supp. 3d at 325, and thuill not
permit Grace to challenge that factual finding at this late stage.

For these reasons, the Court concludes that the SEC’s proposed disgorgemeait figure
$11,310,256 reasonably approximates the corporate Defendants’ profits from ttieit Sec
violations, and that Defendants have failed to rebut that showing in any meaningful way

ii. Second Period)én. 1, 2008 — Dec. 31, 2011)

The SEC also readjusted its request for disgorgement relating to Defémdants
Exchange Act violationsln its initial filing, the SEC argued that®mart had obtained
$7,718,440 in profits for its first violation (the 2006 10-KSB) from October 24, 2007, to May 27,
2009. SeeE-Smart V, 2015 WL 5952237, at *8This Court agreed théthe Commissiorwas
entitled to seek disgorgement of that amoBeeid. at *10. The SEC also argued ttize
company obtained $7,279,144 in profits from its second violation (the Samsung press release)
from February 26, 2008, to December 31, 20l at *8. The Court held that profits obtained
from February 26, 2008, through May 27, 2009, weo®verablebut that any deposits received
afterMay 27, 2009, were notd. at *11.

The Commissiorhas now revised its request. To avoid double-counting disgorgement
from theconvertible-loan scheme, which ran through the end of , 208Xcludedall proceeds
obtained before January 1, 200BeeSupp. Filing at 10And in compliance with the Court’s
instructions in ESmartV, it removed all proceeds obtained after May 27, 2089.The
resulting amount is now $5,043,444, which represents all recorded investor deposits into
Defendants’ accounts betweganuary 1, 2008, and May 27, 20@eeSupp. Filing at 10
Anderson Decl., Aach. E The Court agrees that this figure reasonably approximates
Defendantsprofits from treir two Exchange Act violations and that disgorgement of that

amount is warranted.

12



The Court will thus order a total disgorgemeh$16,353700, which comprises
$11,310,256 for the Section 5 violations from 2005 to 2007, and $5,048r4dd4fendants’
Exchange Act violations from January 2008 to May 2009.

Table 3 -Disgorgement to Be Awarded

Violation Period of Liability Proceeds
88 5(a) and (c) of Securities Act
- Sale of Unregistered Securities Jan. 1, 2005 — Dec. 31, 2007 $11,310,256
8 10(b) of Exchange Act / Rule 10b- Jan. 1, 2008 — May 27, 2009 $5,043,444
- 2006 10-KSB (Jan. 1, 2008 — May 27, 2009)
- Samsung Press Release (Feb. 26, 2008 — May 27, 2009)
2. Grace

Next up is the issue of what amount of disgorgement Gracselfmust pay. As the
Court concluded in EBmart V, she is jointly and severally liable with the corporate Defendants
for violating Section 5 of the Securities Act. She will thus be ordered to disgorge $11,310,256 o
those ilkgotten gains.

But Grace must also disgorge profits obtained from violating ExgehAct section

10(b) and Rule 10b-5 by misleading investors with a February 26, 2008, press releash &t whic
Smart falsely claimed to have landed a whopper of a contract with Samsun@&mari/, the
Court concluded that, although the SEC was entitled to some amount of disgorgement, it had
failed to show thaall investor proceeds following that press release were causally connected to
DefendantsViolations. SeeE-Smart V, 2015 WL 5952237, at *12. As notedpra, theSEC
had originally requested a disgorgement figure of $7,279,144, which incilldedestor
proceeds beginning on February 26, 2008, and ending on December 31Sgeitl .at *10.

The Court declined to accept that sum in full, expressing concern that, as timenyet

13



causal connection between investments and the press release became more terlin.
Seeid. (noting that the SECs proposed cut-off date of December 31, 2011, is temporally
remote fromthe press releageand intervening events likely severed or substantially weakened
any causal connection between the violation and subsequent investor proceeds”). It thus
instructed the SEC to reduce the disgorgement amount, using May 27a2Q08 cubff date

for investor proceeds rather than December 31, 2@d.Jat *11.

In its supplemental filing, the SEtamaticallyreduced its request from $7.2 million to
$264,985. The new amoutdnsistonly of two deposits made by a single investor, Michael
Elek. SeeSupp. Filing at 5-6. In substantiating that amount, the Commission points to specific
evidence that Elekelied on the press release in investing his mos®eSupp. Filing at 5-6.
Although the SEC may have misunderstood the Court’s instruction&médft V—it did not
state that disgorgement was warranted only if the SEC could provide direct proofstdinve
reliance— the Cournevertheless easifinds the new amount twonstituteprofits unlawfully
obtained by Grace. Both deposits were made between February 26, 2008, and May 27, 2009,
andthis Court already concluded that investor deposits made during those 14 months are
causally connected to Grace’s fradseeE-Smart V, 2015 WL 5952237, at *10-12n addition,
the SEC points to investigative testimony from Elek in whickthged that he relied “[v]ery
heavily” on the Samsung press release in deciding whether to inveSmiare-SeeSupp.

Filing, Exh. 2 (Elek Testimony). For these reasons, $264,985 reasonably approxiraates G
unlawful profits.

The next question is whether Grace has successfully rebutted the SEC’s shlagng
has not. In her supplemental filing, Grace offers only a series of ¢adenmails between her

and Elek that purportedly show that mgestments were not made in reliance on the press

14



release._Se®pp. at 12-13. Whatevérese ambiguousommunications show, thegrtainly do

not undermine the SEC’s evidence that Elek relied on the presser@le@making his

investments She also argues that because the deposits flowed into IVl accounts, Elek was not
investing in e-Smart, and thus the Samsung release had no bearing on his decision tBumvest
as the numerous Opinions from this Court hanagle clear, IVl and Intermarket were merely

tools in Defendants’ belt that were used to unlawfully obtain investor monies. Tkateakehis
money to e-Smart’s subsidiary instead of t8reart itself is of no moment.

Grace has also failed to provide any evidence shothiigshe did not personally benefit
from the unlawful proceeds, and thus that she should not be responsible for disgorging those
amounts.SeeE-Smart V, 2015 WL 5952237, at *1@nstructing Grace thathe would be given
one last chance to “provewith concrete evidencethat the illgotten gains she benefited from
pertaining to her Exchange Act violations were “clearly and easilgegref¢able] from
e-Smarts overall profits”). Ignoring the Cotls explicit entreaty, Grace baldly asserts that some
(or all) of the money was spent on certain unspecified but purportedly legitimatedsusi
expenses, and that she, too, is a victim, with the Companies owing her $4.25 million in salary
and other expems that she has yet to receigeeOpp. at 15. Grace offers the Court no basis
upon which it carapportion liability based on specific legitimate expenses, and thus it will order
Grace to pay the full sum of $264,985, jointly and severally along wima+ for the Samsung
pressrelease

B. Prejudgment Interest

The SEC also seeks prejudgment interest on disgorged profits running from the day
violations began through the date of the Court’s entry of judgment, using thaXxkRS

underpayment rateSeeSupp. Filing at 10; id., Exh. 3 (SEC Interest Calculations). As the Court

15



previously concluded,Prejudgment interest shall be awartied the final disgorgement figure,
and ‘IRS rates for calculating interest on underpaid taxes is the appropréei® uagé in
calculating the final interest amourfieeE-Smart V, 2015 WL 5952237, at *11. The only issue
left to decidds whatsumis due.

According to the SEC, the followirfigguresrepresent thprejudgmentnterest that must
be paidjointly and seveally by Defendant®n the disgorgement now approved:

Table 4 —-SEC’s Request for Prejudgment Interest

Violation Defendants Period of Disgor ge- Preudgment Total
Liability ment I nter est
Securities Act | e-Smart
Section 5 Intermarket, | Feb. 11, 2005 }
~ Convertible I Dec. 31, 2007 $11,310,256 | $7,217,843 $18,528,099

Loan Scheme | Grace
Exchange Act
Section 10(b)

and Rule 10b-5| e-Smart Jan. 1, 2008
- 2006 10-KSB May 27, 2009 $5,043,444 | $1,686,248 $6,729,692
- Samsung

Press Release

Exchange Act
Section 10(b)

and Rule 10b-5| Grace Feb. 26, 2008 | $264,985 $84,608 $349,593
% Apr. 20, 2009

- Samsung
Press Release

SeeSupp. Filing at 10-11.

The Court cannot concur in the Commission’s method of calculating prejudgment
interest. Specifically,Plaintiff proposes that interest should accrue on the full disgorgement sum
beginning on thelate that the applicable violatitwegan.Using the onvertibleloan scheme as
an example, the SEC argubatinterest on the full $11,310,256 should begin accruing in March
2005, which is when the first payments under that scheme were just beginning tortriSde
SEC Interest Calculations at Such methodologywould grossly inflate the Commission’s

recovery The SEC’s own documentation shows that Defendants had nondesfi1.3
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million in unlawfully obtained profits at that point. Indeed, Defendants hadreogéived around
$180,000 in investor deposits at the beginning of March 28@8Anderson Decl., Attach A-1.
Theyobtained the remaining $11.1 million in dribs and drabs over the ensuing two Sears.
id., Attach A2 & B. The SECneverthelessemands that Defendants pay interest oriithe
$11.3 million from day one.

This makes little senseAs the Court has previously noted, a central objective of
prejudgment interest is tepfeclude defendants from enjoying an intefesg¢ loan ortherr

illicitly -obtained gain8,SEC v. Levine, 51F. Supp. 2d 121, 141 (D.D.C .2007), which means

that there must be some “gain” upon which to calculate intestirts have routinely refused to
award prejudgment interest when defendan¢sinable to user securea benefit from their

illegal profits. See, e.g.SEC v. Razmilovic, 738 F.3d 14, 36 (2d Cir. 2013) (affirming district

court’s denial of prejudgment interest where defendant was “denied the use of"ulipleofits
becausésome or all of his agts[were] frozen at the behest of the government in connection
with the enforcement actityh) SECv. Warde, 151 F.3d 42, 50 (2d Cir. 1998) (prejudgment
interest may be awarded for period of time that “defendant . . . had use of unlavfiis’pr

(quoing SEC v. First Jersey Sec., Inc., 101 F.3d 1450, 1477 (2d Cir.)1$H} v. Tavella, 77

F. Supp. 3d 353, 361 (S.D.N.Y. 201pyejudgment interestntended to feasonably
approximate][ ] ... the benefit[ ] the defendant derifredh’ the time valuef possessiownf the
defendans ill-gotten gains”) (emphasis added) (quofthicst Jerseyl01 F.3chat 1479; SEC v.
Whittemore 744 F. Supp. 2d 1, 9 (D.D.C. 2010) (interest proper so long as defendant “benefitted
from the use of the funds”).

Here, theres no question that Defendants did not “use” or “benefit” from funds that were

yet to be deposited into their accoun#dthough admittedly a rather timsonsuming process,
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had the SEC disaggregated incoming deposits and caldulgtrest on those amounts based on
the date that they were received, the Court would agree that such an award woblekmave
proper. Absent such calculations, the Court believes it fairer to simply determinesirg&ading
on thelastday of the liability period. The rewesd interest figures are therefore shown below.

Table 5 -Prejudgment Interest Owed by Defendants

Violation Defendants | Accrual Period | Disgorge- | Prejudgment Total
ment Interest

Securities Act | eSmart
Section 5 Intermarket, | Jan. 1, 2008
- Convertible VI, Jan. 14, 2016
Loan Scheme | Grace
Exchange Act
Section 10(b)
and Rule 10b-5| e-Smart May 28, 2009 -
- 2006 10-KSB Jan. 14, 2016
- Samsung
Press Release
Exchange Act
Section 10(b)
and Rule 10b-5| Grace
- Samsung
Press Release

$11,310,256| $3,807,030 | $15,117,286

$5,043,444 | $1,225,742 $6,269,186

May 28, 2009 -

Jan, 14, 2016 | $264.985 | $64,401 $329,386

C. Grace'sCivil Penalty

The final question is what amount Grace must pay as attarrgenalty for her
violations. The Court has already concluded that such a sanctianrented against heseeE-
Smart V, 2015 WL 5952237, at *15, leaving the amount to be fedéel a reviewof the parties’
supplemental submissions.

“Beyond setting maximurmpenalties, the statutes leave ‘the actual amount of the
penalty. . . up to the discretion of theésttict court.” Razmilovi¢ 738 F.3dat 38 (quotingSEC

v. Kern, 425 F.3d 143, 153 (2d Cir. 2005¢cordSEC v. Garfield Taylor, Inc., No. 11-2054,

2015 WL 5692825, at *2 (D.D.C. Sept. 28, 2015). Courts have considered a variety of factors in

fixing the precise amouniOnesthat may militate in favor of a higher pétyanclude: ‘(1) the
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egregiousness of the defendant’s conduct; (2) the degree of scienter; (3) Wieetimerduct
created substantial losses or the risk of substantial losses to other persdji{d) pahether the

conduct was isolated or recurrenSEC v. Milan Grp., Inc., No. 11-2132, 2015 WL 5076971, at

*3 (D.D.C. Aug. 27, 2015) But the Court may also mitigate the penalty by considering: (5)
demonstrated financial hardshggeid., (6) whether the Court has imposed an award of
“substantiafinancial disgorgement and prejudgment interest”; (7) whether some investors gave
money notwithstanding their suspicions that Defendants westeading or lying to them; and

(8) whether any injunctive relief was also awarded against DefendantSESee StratoComm

Corp., 89 F. Supp. 3d 357, 373 (N.D.N.Y. 2015).

In E-Smart V, the Couriexplicitly noted that, in fixing the amount, it would take into
consideration Grace’s total disgorgement liability along with the prospeetivedies awarded
against heri.e, a permanent injunction against violating theusgies laws, a 1{gear officer
anddirector bar, and a 1¢ear pennystock bar.Seeid. at *15, *17. It thus asked the SEC to be
mindful of the “full barrage’df remedies awarded against laed to consier carefully whether
its initial request for civil penalties equaling “the gross amount of pecuniary-géhen
calculated to b&17,250,233.60 — was appropriatd. at *15 (quoting 15 U.S.C. § #{d)(2)(C);

§ 78u(d)(3)(B)(iii))

In its supplemental briefing, the SHiGst appears to double down, requesting once again
a penalty equal to the “gross amount of pecuniary gain,” albeit with revisextgksgent
figures. The new amount is thus $10,236,076, which consists of the two requested disgorgement
sums($11,310,256 plus $264,985) less $1,339,165, which is the amount of proceeds that are not
recoverable because thiall outside of thestatutory fiveyear time limitation on civil penalties

SeeSupp. Filing at 6; EEmart V, 2015 WL 5952237, at *1f&lisaussng limitations period).
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Recognizing that the Court might find that amount excessive, Plaintiff also ofietevnative
methods for calculating the penalty that it considers appropriate.

One is to use the amount of proceeds that this Court condbdeGrace personally
consumed while working at the helm of e-Smart: $4,019, B&eE-Smart Il 74 F. Supp. at
313-14. Another is to use a “per violation” approach, awarding agirstatutory penalty of
$150,000 multiplied against either (a) theatatumber of securitieBaud provisions that the
defendant violated.g., ten); or (b) the total number of investors defrauded by Grace (although
the SEC does not provide this numbeBeel5 U.S.C. 8§ 7t(d)(2)(C) & 78u(d)(3)(B)(iii);17
C.F.R. § 201.1003 & Pt. 201, Subpt. E, Thl. lll (adjusting civil monetary penalties for inflation).

The Court chooses the first of those alternative approaches, but it finds that half of t
sum requested ize., $2 million, not $4 million —is the appropriate penaltyfseeRazmilovic 738
F.3dat 39 (third-tier penalty ohalf of defendant’s “fraugnabled pecuniary gains” wasithin
the bounds of the district cowstdiscretiot)). This amount takes into consideration both the
factors weighing in favor of a sizealgenalty— namely, Grace’scienter, the millions of dollars
of investor losses, and Grace’s refusal to recognize the wrongfulnessastibas seeE-Smart
V, 2015 WL 5952237, at *5, *14-15 — alongside those counseling a reduced penmaltithe
substantial financial disgorgement and prejudgment interest that will be imposed §Gaatst]
the . .. evidence that some investors invest¢e-Bmart]knowing that it did not have the
contracts it professed it had or the capability to put into work the technology the gowgesn
based upon; [and the injunctive relief,] penny stock[,] and officer and director bars iniposed

StratoComm Corp., 89 F. Supp. 3d at 3TBe Court will thus assess a thirdr civil penalty in

the amount of $2 million.
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I1l.  Conclusion

For these reasons, the Court will issue a final judgment incorporating the dregatge

prejudgmeninterest, and civipenalty amountset forth below:

Q) E-Smatrt, IVI, Intermarket, and Grace are jointly and severally lialole fo
disgorging$15,117,286elating to their Securities Act Section 5 violation
(comprising $11,310,256 principal and $3,807,030 interest);

(2) E-Smart must disgorg®6,269,186elating to its two Exchange Act violations
(comprising $5,043,444 principal and $1,225, ##t2rest);

3) Grace ison account of her single Exchange Act violatiomtly and severally
liable with e-Smart fordisgorging$329,386 of the $6,269,186 total disgorgement
figure (comprising$264,985 principal and $64,40eres}; and

4) Grace will be assessed a thtrer civil penalty of $2,000,000.

The final judgment will also incorporate the injunctive remedies andpmavialty

amounts ordered in the Court’s October 13, 2015, Memorandum Opinion.

Isl James E. Boasberg
JAMES E. BOASBERG
United States District Judge

Date: January 14, 2016
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